IN THE HIGH COURT OF JUDICATURE AT PATNA
Letters Patent Appeal No 1405 of 2012
IN
Civil Writ Jurisdiction Case No 23424 of 2011

A Cox
Anjan&'Kumari Wife Of Shree Rajeev Ranjan Singh, Daughter Of Shree Gajendra
Narayan Singh Resident Of Village Kathdumar, P.S. Bakhtiyarpur, District Saharsa

Appellant/s

Versus
v 1. Ty @Suf'afte Of Bihar
r OFF Iq,2(.-="’1“he Commissioner cum Secretary, Human Resources Department, Bihar, Patna

37"The Member District Teacher Employment Appellate Authority, Saharsa
4. The District Magistrate, Saharsa
5. The District Education Officer, Saharsa
6. The District Programme Officer Establishment, Saharsa
7. The Sub Divisional Education Officer, Simri Bakhtiyarpur, Sub Division Simri
Bakhtiyarpur, District Saharsa
8. The Block Education Extension Officer, Simri Bakhtiyarpur Block, District
Saharsa
9. The Block Development Officer, Simri Bakhtiyarpur Block, Simri Bakhtiyarpur,
District Saharsa
10. Kathdumar Gram Panchayat Through The Panchayat Secretary, Kathdumar,
P.S. Bakhtiyarpur, District Saharsa
11. Mukhiya, Kathdumar Gram Panchayat, Kathdumar, P.S. Bakhtiyarpur, District
Saharsa
12. Veena Kumari Wife Of Shree Pramod Kumar Singh Presently Posted At
Primary School, Tirasi Murladih, Kathdumar, Resident Of Village Kathdumar, P.S.
Bakhtiyarpur, District Saharsa
13. Manoj Kumar Singh Son Of Shree Hira Prasad Singh Presently Posted As A
Teacher, New Srijit Primary School, Bornaha Resident Of Village Kathdumar, P.S.
Bakhtiyarpur, District Saharsa
14. Raj Kumar Bind Son Of Shree Yogendra Prasad Bind Posted As A Teacher At
Primary School, Aagar Resident Of Village Kathdumar P.S. Bakhtiyarpur, District
Saharsa
15. Hari Shankar Kumar Son Of Shree Sheo Ratan Kumar Bind Posted As A
Teacher At Primary School , Aagar, Resident Of Village Kathdumar, P.S.
Bakhtiyarpur, District Saharsa

.... Respondent/s

For the Appellant/s Mr Ratan Kumar, Advocate

Forthe State : Mr Dinbandhu Singh, GP IX with
Mr Satyeshwar Prasad, AC to GP IX

For the Respondent/s : M/s Rakesh Kr Shrivastava & Ramchandra Sahni, Advs
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CORAM: HON’BLE MR JUSTICE NAVANITI PRASAD SINGH

And
HON’BLE JUSTICE SMT NILU AGRAWAL

Cop ORAL JUDGMENT

L

(Per: HONOQURABLE MR JUSTICE NAVANITI PRASAD SINGH)

Date: 24-07-2015

The present controversy relates to selection and
appointment of Panchayat Teachers. The writ petitioner, who is
appellant, claims that she had applied for the position alongwith
hundreds of others. As per the merit list published, she claimed that
she was the most meritorious candidates but mischievously, by
committing fraud, her name was deleted from the merit list.
Selections were made in a highly irregular manner. This gave her
cause to move the Block Development Officer (BDO) who was
designated appellate authority in the matter in terms of Rule 18 of the
Bihar Panchayat Primary Teachers (Recruitment and Service
Conditions) Rules, 2006. There were 15 applicants before the BDO
as the appellate authority challenging the whole selection process.
BDO issued notice to the Panchayat Secretary and others and after
hearing the matter, by his order dated 13.03.2008, set aside the entire
selection process. While doing so, he also directed the Block
Education Extension Officer to make further enquiries so as to
facilitate lodging of first information report against the guilty persons.

This order is Annexure 7 to the writ petition. Pursuant thereto, the
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authorities, at the Panchayat level, should have cancelled the whole
process and have restarted the process. Nothing was being done.
Accordingly, the writ petitioner moved the District Teachers
Appellate Tribunal which had since been constituted as the Appellate
Tribunal in place of the BDO. Before the District Teachers Appellate
Tribunal, it was disclosed by the Panchayat Secretary that
subsequently the BDO, by order dated 31.05.2008 recalled his earlier
order without notice to any party. This order is Annexure 8 to the writ
petition. In view of the aforesaid fact and in view of the fact that the
Tribunal was a substitute for BDO as the Appellate Tribunal, the
Tribunal refused to interfere. Accordingly, she moved this Court and
the learned Single Judge agreed with the Tribunal and, without
noticing the fact that the BDO had recalled his earlier order which he
was not competent to do, dismissed the writ petition. Hence, this
appeal.

2 Pursuant to notices issued by this Court, all the
parties have appeared including persons who had been selected at the
first instance and with their consent, this appeal is being taken up for
its final disposal at this stage itself.

3 On behalf of Panchayat Secretary, it is stated that in
fact the writ petitioner/appellant had made no application at all. This,

in our view, is irrelevant inasmuch as this is the stand taken by the
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Panchayat Secretary before the BDO at the first instance and the BDO
had rejected it by his order dated 13.03.2008 which is Annexure 7 to
the writ petition. The Panchayat Secretary took no remedial steps to
challenge that order which was statutory order made as an appellate
authority. Instead of going pursuant to the order of the BDO, they
surreptitiously filed a report before the BDO and the BDO, forgetting
that he had exercised the powers as a statutory appellate authority,
without notice to any party, without hearing any one, recalled and set
aside his earlier order and restored the selection process. Such a
process, in our view, is not only unauthorized but unknown to law.
When BDO passed the first order on 13.03.2008 after hearing the
parties, he had passed the order as a statutory authority exercising
power under Rule 18 being the appellate authority. That order may
have been wrong or right, it matters little. It was a final order. Once
that order was passed, he became functus officio. The Rules do not
confer any power of review much less a substantive review. Thus,
clearly the order of the BDO dated 31.05.2008 was an order which
was void ab initio. The learned Single Judge failed to notice this
aspect of the matter.

4 Thus, though the District Teachers Appellate
Tribunal was correct in not interfering with the order of the BDO

because BDO was not an authority subordinate to the Tribunal but the
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Tribunal was a substitute to BDO and, therefore, the order of the
Tribunal on this count cannot be faulted yet, in our view, on the facts
as found above, it was a fit case in which the learned Single Judge
ought to have interfered and set aside the order passed by the BDO on
the ground that he exercised review jurisdiction which he did not
have.

S5 We, thus, have no option but to allow the appeal, set
aside the order of the learned Single Judge as also the order of the
BDO dated 31.05.2008 and restore the order of the BDO dated
13.03.2008. The Panchayat Secretary is directed to act accordingly
and start the selection process all over again and complete it within a
period of two months from today.

6 This appeal is, accordingly, disposed of.

(Navaniti Prasad Singh, J)

(Nilu Agrawal, J)




