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IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Review No.144 of 2014
In
Civil Writ Jurisdiction Case No. 3428 of 2010

}1.'Br. Ravi Prakash "Babloo” son of Late Om Prakash Sinha resident of
Sughar Chapra, P.S. Manjhi, District - Saran
2. Dr.'Udai Arvind son of Late Udai Pratap Singh resident of Professor's
Colony, K.G. Road, Ara, P.S. Nawada, District - Bhojpur
3. Dr. Achyuta Nand Singh son of Sri Jai Krishna Prasad Singh resident of
village - Rqngram, P.S. Dhoraiya, District - Banka
. Rampher son of Late Shambhu resident of village - Daudpur, P.S.

Pbaudpur, District - Saran

.... Petitioners/Writ Petitioner/s
Versus

1. The Jai Prakash University, Chapra through its Registrar
2. The Vice - Chacellor, Jai Prakash University, Chapra
3. The Registrar, Jai Prakash University, Chapra
4. The Selection Committee for Selection of Principals, Jai Prakash
University, Chapra through the Registrar Jai Prakash University, Chhapra
5. Dr. (Prof.) Lalan Dubey S/o0 Not Known to the Petitioners Road No. 8,
Rajiv Nagar, P.S. Rajiv Nagar, District - Patna
6. Dr. Baikunth Pandey, Principal, Rajendra College, Chapra
7. Dr. Parmendra Ranjan Singh, Principal, Jagdam College, Chapra
8. Dr. Sanjay Kumar, Principal, P. C. College, Chapra
9. Dr. K.P. Srivastwa, Principal, Ganga Singh College, Chapra
10. Dr. Vijay Kumar, Principal, Jaglal College, Chapra
11. Dr. Ramshreshtha Rai, Principal, Ramjaipal College, Chapra
12. Dr. Brajkishore Tiwary, Principal, D.A.V College, Siwan
13. Dr. Sanjay Kumar Chaudhary, Principal, Raja Singh College, Siwan
14. Dr. Shyam Nandan Chaudhary, Principal, Kamla Rai College,
Gopalganj
15. Dr. Madhuprabha Singh, Principal, Mahendra Mahila College,
Gopalganj
16. Dr. Krishna Kumar Baitha, Principal, Y.N. College, Dighwara, District
Saran
17. Dr. Shambhu Kumar, Principal, P.N. College, Parsa District Saran
18. Dr. Ravindra Kumar, Principal, H.R. College, Amnaur District Saran
19. Dr. Ramanand Rai, Principal, Nandlal Singh College, Jaitpur, Daudpur
District Saran
20. Dr. Uday Shankar Pandey, Principal, R.B.G.R. College, Maharajganj
District Siwan
21. Dr. Pushparaj Gautam, Principal, V.P.S. College, Bhore District
Gopalganj
22. Dr. Ajay Kumar Pandit, Principal, Gopeshwar College, Hathua District
Gopalganj
23. Dr. Shiddhartha Shankar Singh, Principal, Narayan College,
Goreyakothi District Siwan
24. Dr. Kiran Kumari, Principal, Vidyabhawan Mahila College, Siwan
25. Dr. Ashok Kumar Singh, Principal, H.R. College, Mairwa District
Siwan



Patna High Court C. REV. No.144 of 2014 (9) dt.25-03-2015

2/10

26. Ram Pravesh Sharma S/o Late Bateshawara Singh, Ex - Vice
Chancellor, Jaiprakash University, Chapra resident of MIG - 309, South of
Shivajee Park, P.O. Lohia Nagar, P.S. Kankarbagh, Patna - 10
27. Prof. Bijay Pratap Kumar S/o Sheo Nath Kumar, Ex - Registrar,
E—E Co /> Jaiprakash University, Chapra resident of Ambika Bhawan, Housing
._ﬂ ,l-€olony, Prabhunath Nagar, P.O. Tari, Chapra
28. The Chancellor, Raj Bhawan, Patna

....0Opposite Parties/Respondents
in the writ petition

4’ Appearance :
O r'the Petitioner/s : Mr. Anil Kumar Sinha
r OFEFE) C N _For respondent no. 23 ' Mr. Amresh Kr. Singh

Mr. Sushil Kr. Rai
For respondent nos. 8,9, 10, 17 & 23 Mr. Navin Pd. Singh

For respondent no. 19 & 22 Mr. Abhinav Srivastava
For respondent nos. 6,12,13,14 Mr. S.M. Shabbir Alam
For respondent no.15 Mr. Prabhakar Singh
For respondent no. 20 Mr. Dronacharya

CORAM: HONOURABLE MR. JUSTICE KISHORE KUMAR
MANDAL
CAV JUDGMENT

9 25-03-2015 The writ petitioners of CWJC No. 3428 of 2010 have
filed the present review application under article 226 of the
Constitution of India for review of order dated 12.11.2013
passed in the aforesaid writ application.
It may be noticed at the outset that aggrieved by the
order dated 12.11.2013 passed in CWIC No. 3428 of 2010 the
writ petitioners filed a writ appeal being LPA No. 105 of 2014
which was disposed of on 21.04.2014 (Annexure-R/6) granting
leave to the appellant to withdraw the appeal with liberty to file
appropriate application seeking review of the order passed on

the writ petition in the light of the decision made in LPA No.
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1438 of 2011. Hence the present review petition.

Heard Mr. Anil Kumar Sinha in support of the
review petition, the counsel(s) who have appeared on behalf of
the private respondents as well as the counsel for the J. P.
University, Chapra (for short ‘the University’).

Unsuccessful candidates in the selection process for
the post of Principal in colleges under the University filed a
writ  application  for a  declaration  that  the
selection/recommendation by the Selection Committee of the
University for appointment to the post of Principal was illegal
being contrary to the mandatory/statutory provision of the Act.
They sought for setting aside the appointment of the private
respondents of the writ petition as Principals in various
constituent colleges under the University. A preliminary
objection was raised by the private respondents that
considering the nature of dispute and the facts involved therein
the petitioners be relegated to the alternative and efficacious
remedy of ventilating their grievance(s) before the Chancellor
in terms of section 9 (4) of the Bihar Universities Act, 1976
(for short ‘the Act’). The same was opposed by the writ
petition relying on an order passed in the case of Dr. Bimal

Pd. Singh vs. State of Bihar (2011 (1) PLJR 1134). This
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Court considering the rival submissions of the parties and
appreciating the peculiar facts of the case as also the
conspectus of the case based on which the case of Dr. Bimal
Pd. Singh (supra) was considered and disposed of, upheld the
contention of the private respondents for the reasons stated
therein and refused to exercise its discretion in hearing the
matter on merit relegating the petitioner to invoke the
jurisdiction of the Chancellor for the relief prayed for in the
writ application in terms of section 9(4) of the Act. The writ
application was accordingly disposed of. Be it noted here that
while the writ application was pending consideration, on the
submissions of the parties that LPA No. 1438 of 2011 is
pending consideration before a Division Bench of this Court
involving identical issue, the writ court under order dated
03.07.2012 had postponed the consideration of the writ
application until disposal of the aforesaid appeal. The said
appeal being LPA No. 1438 of 2011 was disposed of on
04.04.2013 (Annexure-R/5). However, neither of the parties at
the time of final hearing and disposal of the writ application
considered it advantageous or necessary to refer to and rely
on the order dated 04.04.2013 passed in LPA No. 1438 of

2011.
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Mr. Anil Kr. Sinha the counsel for the review
petitioners submitted that the present application has been filed
precisely on two grounds. Firstly, despite due diligence the
order passed in LPA No. 1438 of 2011 was not brought to the
notice of the Court wherein identical issue relating to
different University was raised, considered and allowed.
Secondly, the review petitioners preferred writ appeal against
the order passed by the writ Court vide LPA No. 105 of 2014
which was disposed of on 21.04.2014 (Annexure R/6)
permitting the appellant to withdraw the appeal and approach
the writ Court for review. Relying on Shivdeo Singh vs. State
of Punjab since reported in AIR 1963 SC 1909 it has been
argued that Article 226 of the Constitution of India does not
preclude the High Court from exercising the power of review
which inheres in every court of plenary jurisdiction to prevent
miscarriage of justice or to correct grave and palpable errors
committed by him.  Such jurisdiction however has certain
limitation. Discovery of new and important matter or evidence
which after exercise of due diligence was not within the
knowledge of the person seeking the review and/or if there
is/are some mistake(s) or error(s) apparent on the face of the

record.
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Per contra, Mr. Amresh Kumar Singh who
advanced the lead argument on behalf of the respondents
relying on Kamlesh Verma vs. Mayawati [(2013) (8) SCC
320] submitted that the present review application in fact seeks
rehearing of the writ petition which is not permissible in law.
The disposal of LPA No. 1438 of 2011 was very much within
the knowledge of the review petitioners when the writ petition
was disposed of but the writ petitioner did not think it proper to
refer to the said judgment wherein the writ petition was
decided on merit and plea of alternative remedy was neither
taken nor decided. On their own showing the present review of
the order is not prayed on accepted theory of an error apparent
on the face of the record which the writ Court committed in
disposing of the writ petition. The other counsels on behalf of
the private respondents also supported the contention of Mr.
Amresh Kumar Singh.

In Aribam Tuleshwar Sharma vs. Aribam
Pishak Sharma & Ors. [(1979) 4 SCC 389] the Apex Court
while considering the legality of the order of Judicial
Commissioner allowing the review appreciated the reasonings
for reviewing the order. Noticing the ratio laid down in

Shivdeo Singh (supra) the Apex Court did not approve the
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review order passed by the Judicial Commissioner
emphasizing the well crystallized limits on the power of
review. It was held that the power of review is not to be
confused with the appellate powers which may enable an
appellate court to correct all manner of errors committed by
the court below. In Kamlesh Verma (supra) the similar view
was expressed when the Apex Court held that a review is by no
means an appeal in disguise whereby an erroneous decision is
reheard and corrected. In paragraph 18 of the said report the
Apex Court held as under:-

“18. Review is not rehearing of an original
matter. The power of review cannot be confused
with appellate power which enables a superior
court to correct all errors committed by a
subordinate court. A repetition of old and
overruled argument is not enough to reopen
concluded adjudication. This Court in Jail Studios
Ltd. v. Shin Satellite Public Co. Ltd., held as
under: (SCC PP.504-505, paras 11-12)

“11. So far as the grievance of the applicant
on merits 1s concerned, the learned counsel for
the opponent is right in submitting that virtually
the applicant seeks the same relief which had
been sought at the time of arguing the main
matter and had been negatived. Once such a

prayer had been refused, no review petition
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would lie which would convert rehearing of the
original matter. It is settled law that the power
of review cannot be confused with appellate
power which enables a superior court to correct
all errors committed by a subordinate court. It is
not rehearing of an original matter. A repetition
of old and overruled argument is not enough to
reopen concluded adjudications. The power of
review can be exercised with extreme care,
caution and circumspection and only in
exceptional cases.

12. When a prayer to appoint an arbitrator
by the applicant herein had been made at the
time when the arbitration petition was heard
and was rejected, the same relief cannot be
sought by an indirect method by filing a review
petition. Such petition, in my opinion, is in the
nature of ‘second innings’ which 1is
impermissible and unwarranted and cannot be

granted.”

The counsel for the respondents has argued that
facts of the present case are quite different and distinct from
the facts of LPA No. 1438 of 2011 arising out of CWJC No.
2103 of 2009.

In the case at hand this Court while disposing of the

writ petition considered the rival submissions of the parties on
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the point of alternative remedy and noticing the salient feature
appearing from the case exercised its discretion in permitting
the writ petition to invoke the alternative statutory remedy
available to them. It is settled beyond cavil that alternative
remedy is not rule of law but rule of discretion. Once such
discretion is invoked the writ Court would not be justified in
reviewing the order and thereafter considering the writ petition
on its merit and deciding the same. The second submission of
Mr. Anil Kumar Sinha in support of the review application is
also of not much consequence. The writ appeal court passed an
order on the submission which the appellant made before the
Court. It is a matter of common knowledge that any petition or
appeal is first argued on merit and if the Court is not satisfied
then alternative arguments are made. The present application
therefore has to be considered strictly on the touchstone of
the principles which govern the exercise of such jurisdiction by
the writ court. This Court at this stage may reiterate that
disposal of LPA No. 1438 of 2011 on 04.04.2013 was not
discovery of a new and important matter or evidence which
after exercise of due diligence was not within the knowledge
of writ petitioners. If that be the case then the present

application is bound to fail considering the narrow confines of
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the jurisdiction invoked by the petitioners.
The discussions made hereinabove persuade me to
find no merit in the present application. It is accordingly

dismissed.

(Kishore Kumar Mandal, J)




