IN THE HIGH COURT OF JUDICATURE AT PATNA

Letters Patent Appeal No.218 of 2014
IN

\ﬂ {;';-, = c O ‘bj- Civil Writ Jurisdiction Case No. 23251 of 2012

Rani KumariyW/o Shri Ram Naresh Yadav, resident of Village + PO Ranjitpur, PS
Riga, District Sitamarhi
... Petitioner/ Appellant
Versus
1. The State of Bihar through the Principal Secretary, Human Resources
4, Development Department, Bihar, Patna
O » 2, Digtrict Magistrate, Sitamarhi
OFF \SC’ Deputy Development Commissioner, Sitamarhi
4. District Superintendent of Education, Sitamarhi
5. Block Development Officer, Sitamarhi
6. Block Education Extension Officer, Sitamarhi Mukhiya, Panchayat Ranjitpur
West, Block Dimera, District Sitamarhi
7. Mukhiya, Panchayat Ranjitpur West, Block Dimera, District Sitamarhi
8. Panchayat Secretary, Panchayat Ranjitpur West Block Dumera, District
Sitamarhi
9. Kiran Yadav, W/o Uday Kumar, Resident of V ill. Sonauli Khan, PS Majorgan;j,
District Sitamrhi
10. Nitu Kumari, D/o Shri Ravi Sahay Yadav, Resident of West of Rajkiya Kanya
Madhaya Vidyalaya near Raghunath Jha College, Beside the house of Prof. K K
Jha, District Sitamarhi
.... Respondents/ Respondent/s

Appearance :

For the Appellant/s : M/s Bindhyachal Singh, Vinod Kumar,
Ashok Kumar, Advocates

For the Respondent/s : Mr. Anjani Kumar, Sr. Advocate

CORAM: HONOURABLE THE CHIEF JUSTICE

and

HONOURABLE MR. JUSTICE SUDHIR SINGH
ORAL JUDGMENT
(Per: HONOURABLE THE CHIEF JUSTICE)

Date: 07-07-2015

The subject matter of this appeal has a fairly large
background. The appointment of teachers in primary schools
functioning in the Gram Panchayats is governed by the Bihar
Panchayat Primary Teachers Employment (Service and Conditions)
Rules, 2006. There were 10 vacancies in the post of teachers in the
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District. Out of them, 3 were unreserved, 2 were unreserved (for
female) and 1 post each was reserved in favour of EBC, EBC
(female), SC and SC (female) and BC (female). The concerned
officer in the district published time schedule for filling up those
and other posts in the district on 7.10.2006. 963 candidates
including the appellant, respondent no.9 and respondent no.10
applied for the same. The list of selected candidates was displayed.

The appellant was appointed against the seat reserved in
favour of BC (female) and the 9" respondent, who too is a BC
candidate, was appointed against an unreserved vacancy. It is
necessary to note that the selections are on the basis of percentage
of marks obtained by the candidates in the qualifying examination.
While the appellant secured 50.22% marks, the 9" respondent
secured 61.33% marks, whereas the 10" respondent who belongs to
unreserved category was not selected at all, secured 62.77% of
marks.

Complaining that she was not selected inspite of being
meritorious, the 10" respondent i.e. Nitu Kumari, submitted
various representations and has also approached the District
Teachers Employment Appellate Authority (for short, Appellate
Authority).

Through its order dated 26.5.2009, the Appellate
Authority held that the 9" respondent ought to have been appointed
against reserved seat and the 10" respondent, against unreserved
vacancy. Aggrieved by that order, the 9" respondent filed CWJC
N0.8339 of 2010. The writ petition was allowed and the matter was
remanded to the Appellate Authority. Through its order dated
29.9.2010 the Appellate Authority directed that the 10" respondent

be appointed duly terminating the appointment of the 9"
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respondent against the unreserved vacancy. Though the
appointment of the 9" respondent against the unreserved seat was
set aside, she was entitled to be appointed against a post reserved
for BC candidate. That in turn, was to lead to the termination of the
service of the appellant herein.

CWJC No. 19642 of 2010 was filed by the 9" respondent
challenging the order dated 29.9.2010 passed by the Appellate
Authority. The writ petition was dismissed on 5.4.2012 holding
that the 9" respondent did not suffer any detriment since her
appointment was not in peril. Direction was also issued to the
effect that in the event of there being any rival claim between the
appellant, i.e. Rani Kumari, and the 9" respondent Kiran Yadav,
the Tribunal shall deal with the same. LPA No. 884 of 2012 filed
by the 9" respondent against the order in CWJC No. 19642 of 2010
was dismissed with certain observations.

The matter went before the Appellate Authority as a
result of the observations in the writ petition and the LPA. Through
its order dated 9.11.2012 the Appellate Authority held that the
appellant on the one hand and the 9" respondent on the other hand
ought to be considered against the seats reserved in favour of BC
(woman) category and since the 9" respondent secured 61.33%
marks as against 50.22% of marks secured by the appellant, the
former is entitled to be appointed.

The appellant herein filed Civil Review No. 283 of
2013 in CWJC No. 19642 of 2012. She has also filed CWJC
no.23251 of 2012 challenging the order dated 9.11.2012 passed by
the Appellate Authority.

Through common order dated 22.7.2013, the learned
Single Judge dismissed CWJC No. 23251 of 2012 and Civil
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Review No 283 of 2013 in CWJC No 19642 of 2010.

It is argued on behalf of the appellant to the effect that
the 10™ respondent did not turn up for the counselling at all and it
was only as an after-thought that she made representations. Learned
counsel submits that the enquires that were made at various stages
revealed that though intimation was sent to the 10" respondent, she
did not attend the counselling and thereby lost her opportunity to be
considered for appointment. He further submits that the so-called
appeal preferred by the 10" respondent was barred by limitation
and none of the important aspects were taken into account by the
learned Single Judge.

Learned counsel for the 10" respondent, on the other
hand, submits that the Panchayat Secretary manipulated with the
records in such a way that the 10" respondent does not receive any
communication and unqualified candidates are appointed in a
surreptitious manner. He contends that when the entire records
were verified, it emerged that the Panchayat Secretary has
tampered with many of them and thorough enquiry was ordered
and the illegalities that were committed in the matter of
appointment of teachers were set at naught.

Learned Additional Advocate General has also argued at
some length, on behalf of the State.

Though the facts are elaborate, the controversy lies in a
very narrow compass. There existed a vacancy in favour of BC
(Woman) category out of the 10 vacancies that were notified in the
concerned school. The 9™ respondent was also a candidate
belonging to BC category and she secured 61.33% of marks. She
could have been certainly accommodated against a post which is

unreserved, if only there did not exist any candidate who secured
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more marks than her. It is not in dispute that the 10" respondent,
who is an unreserved candidate, secured 62.77% of marks. On the
ground that the 10" respondent did not turn up for counselling, the
9™ respondent was appointed against any unreserved vacancy. That
enabled the appointing authority to appoint the appellant herein
against the reserved post.

As a result of several rounds of litigation before the
Appellate Authority as well as this Court, it ultimately emerged
that the Panchayat Secretary manipulated the records, depriving the
10™ respondent of her opportunity to appear. Since it was not in
dispute that the application of the 10" respondent was in order and
all her certificates were found to be true and checked, it was
directed that she shall be appointed against the unreserved post
duly displacing the 9™ respondent.

Once the 9" respondent was to be out of the unreserved
post, she was entitled to be considered against any reserved
vacancy. That however was occupied by the appellant herein. Since
the 9" respondent was more meritorious, she had to be appointed in
preference to the appellant and ultimately that was done.

It is only on account of the illegal denial of
employment to the 10™ respondent that the appellant got the
opportunity. Once the grievance of the 10" respondent was
redressed, the 9" respondent had to be shifted to unreserved post
which in turn resulted in displacement of the appellant. We have
gone through the records meticulously and have come across a
finding that the reasons for non-appearance of the 10" respondent
in the counselling was the manipulation on the part of the
Panchayat Secretary.

We do not find any basis to interfere with the order
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passed by the learned Single Judge and the petitioner cannot be
said to have acquired any right on the basis of any otherwise illegal

appointment given to her.

\ . . _
3 The appeal is accordingly dismissed.
Interlocutory Application, if any, shall stand disposed
of.
There shall be no order as to costs.
I:’D
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(L. Narasimha Reddy,CJ)

(Sudhir Singh, J)
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