IN THE HIGH COURT OF JUDICATURE AT PATNA

Civil Writ Jurisdiction Case No.9008 of 2001

C
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Bholanath Tiwary, son of late Sahdeo Tiwary
Ramyji Tiwary, son of late Mahabir Tiwary
Birendra Kumar Singh, son of Sri Sakaldeo Singh
Vijay Prasad Verma, son of Sri Dineshwar Prasad

All 4" grade employee in the Purnea Collectorate, P.S.-K. Hat, District-Purnea.
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The Director of Treasury, Government of Bihar, Patna.

The Collector, Purnea

The Deputy Development Commissioner, Purnea

Krishna Kumar Prasad, son of Arjun Prasad, posted at Anchal Office, Baysi,
Purnea, resident of Rajendra Nagar, Madhubani, District-Purnea.

Banda Das, son of late Panchu Das, posted at Anchal Office, Dhamdaha,
Purnea, resident of village-Ram Nagar, Maranga, District-Purnea.

Chandan Kumar, son of Kamal Prasad Yadav, posted at District Development
Office, Purnea, resident of village-Maranga, District-Purnea.

Bindeshwari Prasad Singh, son of late Raghubir Singh posted at Anchal Office
Bhawanipur, Purnea, resident of village and P.O.-Rampur Tila, District-Purnea.
Baliram Ram, son of late Shyam, posted at Anchal office, Dhamdaha, Purnea,
resident of village-Rajkhasara, District-Jehanabad.

Darogi Sharma, son of late Nakchhedi Sharma, posted at Anchal Office,
Barhara Kothi, Purnea, resident of Village-Doomaria, P.O.-Parasmani, Purnea.

. Mahadeo Mandal, son of Shri Musay Mandal, posted at Anchal Office, Purnea

East, Purnea, resident of village-Kamt, P.O.-Balia, District-Purnea.

Yogendra Mistri, son of Sri Kishori Mistri, posted at Anchal Office,
Bhawanipur Purnea, resident of village-Machheli, P.O.-Joriahi, District-Katihar.
Shiv Shankar Prasad Yadav, son of late Baleshwar Prasad Yadav, posted at
Anchal Office, Krityanand Nagar, Purnea, resident of village-Madhubani Kali
Pr.Jok, District-Purnea.

Ram Chandra Prasad Yadav, son of Sri Bharat Prasad Yadav, posted at Anchal
Office, Banmankhi, Purnea, Resident of village & P.O.-Parvampur, District-
Madhepura.

Digambar Pandey, son of late Balbhadra Pandey, posted at Election Office,
Sadar, Purnea, resident of village and P.O.-Sansa Gyasi, District-Purnea.

Mohan Roy, son of Lakshman Roy, posted at Anchal Office, Bhawanipur,
Purnea, resident of village-Rajendra Nagar, Madhubani, Purnea.

Raja Ram Baitha, son of Gopal Baitha, posted at Anchal Office, Purnea East,
Purnea, Resident of Sipahi Tola, Madhubani, Purnea.

Vijay Kumar Sahay, son of late Shyam Sunder Sahay posted at Anchal Office,
Baysi, Purnea, resident of Madhubani Lanka Tola, Purnea.

Devendra Nath Jha, son of late Keshav Nath Jha, posted at District Treasury
Office, Purnea, resident of village and P.O.-Golma, District-Darbhanga.

Basuki Nath Sah, son of late Lakchi Chand Sah, posted at Block Office,
Dagarua, Purnea, resident of village and P.O.-Ekamba, Purnea.

Amar Nath Mishra, son of late Bhuwaneshwar Mishra, posted at District
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Panchayat Raj Office, Purnea, resident of village-Sonsa, Purnea.

22. Pawan Kumar Rai, son of Shree Sita Ram Rai, posted at Anchal Office, Vaisa,
Purnea, resident of Rajendra Nagar, Madhubani, Purnea.

23..Hardeo Yadav, son of late Nandu Yadav, posted at Anchal Office, Kasba,

O ‘@umea, resident of village-Chanka, P.S.-K.Nagar, Purnea.

24. Chlendradeo Paswan, son of late Bhim Lal Paswan, posted at Anchal Office,
Baysi, Purnea, Resident of village-Bairgachi, P.O.-Kajha, District-Purnea.

25. Krityanand Biswas, son of late Chandra Mohan Biswas, posted at Anchal
Office, Amaur, Purnea, resident of S.Balma, P.O.-Kasharya, District-Purnea.

26. Akhilesh Paswan, son of Madan Mohan Paswan, posted at District Land
Acquisition Office, Purnea, resident of village-Harda, Purnea.

217. Yo%{l,dra Rai, son of late Sukhdev Rai, posted at Anchal Office, Banmankhi,

upaca, resident of Rajghat, B.Kothi, Purnea.

le'Navi Khan, son of late Md. Haneet Khan, posted at Sub-Divisional Supply
office, Sadar, Purnea, resident of Mehboob Khan, Purnea.

29. Rajendra Prasad Singh, son of Jagdish Prasad, posted at Anchal office, Rupauli,
Purnea, Resident of village-Devie, P.O.-Telsa, Purnea.

30. Rajeshwar Ravidas, son of Sahveer Ravidas, posted at Block Office, Baysi,
Purnea, resident of village and P.O.-Bansi, Purandaha, Purnea.

31. Shaurav Sharan, son of not known, posted at District Confidential Branch,
Purnea.

32. Naresh Chandra Jha, son of not known, posted at Land Reforms Office,
Dhamdaha, Purnea.

33. Smt. Preeti Chakravarty, wife of not known, posted at District Establishment
Branch, Purnea.

34. Vijay Kumar Verma, son of not known, posted at Anchal Office, Baysi, Purnea.

35. Janardan Prasad Yadav, son of not known, posted at Record Room, Purnea.

36. Abu Mohan Das, son of not known, posted at Computer Section (Vikas
Bhawan), Purnea.

37. Smt. Chapla Rani Das, wife of not known, posted at Commissioner’s office,
Purnea.

38. Gajendra Kumar, son of Puran Shankar Verma, posted at District Supply Office,
Purnea.

39. Krishnade Tudu, son of not known, posted at Record Room, Purnea.

40. Smt. Manjula Nayak, wife of not known, posted at Anchal Office, Kasba,

Purnea.
41. Smt. Maitri Ghosh, wife of not known, posted at District Revenue Branch,
Purnea.
42. Devendra Nath Sinha, son of not known, posted at Anumandal Sadar, Purnea.
.... Respondent/s
Appearance :
For the Petitioner/s : Mr.Pradeep Ranjan Tewari, Advocate
Mr. Sanjay Kumar, Advocate
For the Respondent nos.1to4 : Mr. Ashok Kumar, SC-11

CORAM: HONOURABLE MR. JUSTICE BIRENDRA PRASAD VERMA
CAV JUDGMENT
Date: 29-10-2015

The petitioners, five in numbers, who all are/were
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class-IV employees in the Purnea Collectorate, have filed the present
writ petition under Article 226 of the Constitution of India assailing
the validity and correctness of the orders contained in memo nos.725
and 726, both dated 01.06.1994, as also the order contained in memo
n0.628 dated 6" May, 1994, all issued under the signature of the
respondent District Collector, Purnea, as contained in Annexure-7
series to the writ petition, whereby and whereunder the respondent
nos.5 to 8, 10 to 18 and 20 to 30, the respondent nos.9 and 19, and the
respondent nos.31 to 41, respectively had been appointed/adjusted on
the posts of Clerk and/or other equivalent class-IIT posts in the
prescribed pay scales mentioned in the impugned orders. The
petitioners have also prayed for issuance of a direction to the official
respondents to consider their cases for their appointment/promotion
on class-III posts in the Purnea Collectorate. Besides the above, other
incidental and consequential relief(s) have also been sought for on
behalf of the petitioners.

2. Before embarking on the pleadings of the parties
with respect to the relief(s) sought for on behalf of the petitioners in
the present writ petition, this Court feels it necessary to portray the
chequered history of the present case and the issues raised herein in
the present proceeding, which are as follows:-

3. The petitioners had earlier moved this Court in
CWIC No.5710 of 1994 assailing the validity and correctness of the
impugned notifications, as contained in Annexure-7 series, and for
almost identical relief(s), but the aforesaid writ petition was dismissed
by a learned Single Judge (Coram: S.J. Mukhopadhaya, J. as His
Lordship then was) of this Court by a judgment dated 28.11.1997 on
merits as also on the ground of non-joinder of the necessary parties

i.e. the persons who were appointed on class-III posts by the
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impugned orders. The petitioners, being aggrieved by the aforesaid
judgment dated 28.11.1997 (Annexure-B to the counter affidavit)
passed by the learned Single Judge of this Court, filed LPA No.18 of
1998, which was finally heard and dismissed by a Division Bench of
this Court by an order and judgment dated 02.09.1998, and the
judgment and order passed by the learned Single Judge was not
interfered with. The petitioners, still being aggrieved by the aforesaid
two judgments and orders, moved the Hon’ble Apex Court by filing
SLP(C) No.441 of 1999, which finally gave rise to Civil Appeal
No.3751 of 2000. The aforesaid Civil Appeal No.3751 of 2000 was
finally disposed of by the Hon’ble Apex Court by an order dated 14"
July, 2000 (Annexure-1 to the writ petition), whereby the petitioners
were permitted to withdraw the aforesaid writ petition filed by them
before the High Court with a leave to file a fresh writ petition after
impleading all the necessary/affected parties. This was, in fact, the
first round of litigation at the behest of the petitioners with respect to
the issues raised in the present proceeding.

4. In the light of the observations made by the Hon’ble
Apex Court by the aforesaid order dated 14™ July, 2000 (Annexure-1
to the writ petition) and in view of the leave granted, the petitioners
filed the present writ petition on 17.07.2001, which has been
registered as CWJC No0.9008 of 2001. In the second round of
litigation in the same subject matter, the present writ petition was
heard by a learned Single Judge of this Court (Coram: Shiva Kirti
Singh, J. as His Lordship then was) and the writ petition was finally
dismissed by an order dated 16.10.2008. The petitioners, being
aggrieved by the aforesaid order dated 16.10.2008, preferred LPA
No0.955 of 2008, which was finally heard and was dismissed by a
Division Bench of this Court by an order dated 20.05.2009 on merits
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as also on the ground of claim having become stale; and thereby the
order passed by the writ Court was affirmed. The petitioners, being
still aggrieved by the aforesaid orders passed by the learned Single
Judge as also by the Division Bench of this Court, moved once again
before the Hon’ble Apex Court by filing SLP(C)No.16468 of 2010,
which finally gave rise to Civil Appeal No.907 of 2014. The aforesaid
Civil Appeal was finally disposed of by the Hon’ble Apex Court by
an order dated 24.01.2014, whereby the order passed by the High
Court was set aside and quashed, and the matter was remanded back
to the High Court for re-consideration of the writ petition filed on
behalf of the petitioners on merits after giving an opportunity of
hearing to all the parties. Before the Hon’ble Apex Court, the parties
were represented in the aforesaid Civil Appeal No.907 of 2014 and all
of them gave undertaking that they shall appear before the High Court
for disposal of the writ petition filed on behalf of the petitioners on
merits. Hence, it was observed that fresh notice would not be
necessary to be issued to the parties. The operative part of the
aforesaid order dated 24.01.2014 passed in Civil Appeal No0.907 of
2014 is reproduced hereinbelow:-

“Learned counsel for the parties have stated
that they shall all appear before the Court on any
date that may be fixed. We, therefore, direct the
parties to appear before the High Court on 28"
February, 2014. Since the parties will be
appearing before the High Court on the aforesaid
date, it would not be necessary to issue fresh
notice to any of the parties. The High Court can
proceed to hear the writ petition on the basis of
the service already effected and the presence of
the parties on 28" February, 2014.”

5. In view of the aforesaid remand order passed by the

Hon’ble Apex Court, the record of the present writ petition was
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revived for the third round of litigation in the same subject matter. In
the light of the observations of the Hon’ble Apex Court the matter
was taken up for consideration on merits.

6. Learned counsel appearing on behalf of the
petitioners and learned SC-11 appearing on behalf of the respondent
nos.l to 4 were heard on different dates at great length. However,
despite undertakings given before the Hon’ble Apex Court, none
appeared on behalf of the private respondent nos.5 to 42 to contest the
matter, although they all, excepting the respondent no.42, had already
entered appearance on earlier occasion by filing their duly executed
vakalatnama through their learned counsel. In above view of the
matter, at one stage, this Court was inclined to issue fresh notice to the
respondent nos.5 to 42 enabling them to contest the matter on merits.
However, the learned counsel appearing on behalf of the petitioners
insisted that in view of the undertakings given before the Hon’ble
Apex Court and in view of the observations made in the order dated
24.01.2014 passed in aforesaid Civil Appeal No.907 of 2014,
reproduced hereinabove, fresh notices are not required to be issued to
the private respondents and the matter may be disposed of on merits
on the basis of the materials available on the record. In above
background only the learned counsel appearing on behalf of the
petitioners and the learned SC-11 appearing on behalf of the
respondent nos.1 to 4 were heard at length. They filed their separate
written submissions also.

7. The matter at issue is the appointments made on
class-III or its equivalent posts in the year 1994 at Purnea Collectorate
by the respondent District Collector, Purnea.

8. The learned counsel appearing on behalf of the

petitioners submitted that the respondent State of Bihar came with a
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resolution dated 16™ September, 1992 (Annexure-2), wherein it was
provided that 50% class-III posts of Clerk shall be filled up from
amongst the class-IV employees on the basis of the limited written
test as also on the basis of their seniority. He contended that in the
Purnea Collectorate altogether 70 class-III posts of Clerk were vacant
and for filing up 50% of those posts, a notice dated 11.03.1994
(Annexure-3/A) was issued by the respondent District Collector,
Purnea inviting applications from the eligible class-IV category
employees working under Purnea Collectorate for consideration of
their claims for their appointment on class-III posts of Clerk, which
were earmarked for them. It was contended that the petitioners,
besides others, who all were working on class-IV posts in Purnea
Collectorate, submitted their applications in the prescribed proforma,
whereafter Deputy Collector (Establishment), Purnea issued separate
letters dated 10™ May, 1994 to all the eligible candidates including the
petitioners informing them that their preliminary examination shall be
conducted on 26.5.1994 and, on being successful in the said
examination, they will have to appear in the written competitive
examination on 28.05.1994. According to him, the procedure
indicated by the aforesaid letter dated 10™ May, 1994 was contrary to
the procedure prescribed by the government vide resolution dated 16"
September, 1992 and therefore, whole selection process had vitiated.
It was highlighted by the learned counsel that the respondent nos.31 to
41, who all were working earlier as Revenue Karamchari/Panchayat
Sevak, could not have been appointed on class-III posts of Clerk,
which were earmarked and was required to be filled up from amongst
the class-IV employees. According to the learned counsel, on that
ground alone, the appointments/adjustment of respondent nos.31 to 41

by the impugned order contained in memo no.628 dated 6™ May,
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1994, which is part of Annexure-7 series, is fit to be quashed and set
aside by this Court.

9. To a query made by this Court, the learned counsel
appearing on behalf of the petitioners fairly conceded that during the
pendency of the present writ petition petitioner no.2 Bholanath
Tiwary and the petitioner no.3 Ramji Tiwary have already
superannuated from service on completion of age. However, he was
not in a position to inform this Court as to whether from amongst the
respondent nos.5 to 42 any of them has superannuated from service or
all of them are still in service.

10. The matter has been contested on merits by the
respondent nos.1 to 4 by filing a detailed and comprehensive counter
affidavit on behalf of the respondent nos.3 and 4 way back on 20"
November, 2001. In compliance of the order of this Court, they
further filed supplementary counter affidavit on 14.11.2014. A reply
on behalf of the respondent nos.1 to 4 to the written submissions filed
on behalf of the petitioners was also filed on 24.11.2014, after service
of its copy upon the learned counsel for the petitioners, but the stand
taken in all these affidavits are almost same and common.

11. Learned SC-11, appearing on behalf of the
respondent nos.1 to 4, has submitted that the petitioners have not
come with clean hands and have not disclosed all the facts correctly;
therefore, the writ petition is liable to be dismissed with heavy costs.
According to him, on the basis of the notice issued by the respondent
District Collector, Purnea, the applications were invited from the
eligible class-IV employees for their appointment on Class-III posts of
Clerk. The claims of the petitioners as also that of respondent nos. 5 to
30 were considered for their appointment on class-III posts earmarked

for them. However, it was pleased that so far respondent nos.31 to 41



Patna High Court CWJC No.9008 of 2001 dt.29-10-2015

are concerned, they were already appointed on the posts of Revenue
Karamchari/Panchayat Sevak and all of them were entrusted the
works of Typists in different offices. Therefore, on the basis of the
resolution dated 08.09.1993 of the Divisional Establishment
Committee and the letter issued by the Divisional Commissioner,
Purnea, they were appointed on the post of Office Assistant vide order
contained in memo no.628 dated 6™ May, 1994. It was further pleaded
by him that the appointment of respondent nos.31 to 41 on the posts
of Office Assistant was prior to the limited written test held for class-
IV employees on 26.05.1994. It was asserted on behalf of the
respondent nos.1 to 4 that the appointment of the respondent nos.31 to
41 on the posts of Office Assistant, a class-III post, was not against
the post earmarked/reserved for class-IV employees. So far the case of
the respondent nos.5 to 30 is concerned, it was contended by the
learned State counsel that the limited written examination was held on
26.05.1994 for all the eligible candidates including the petitioners
and, accordingly, merit list was prepared. It has further been asserted
that the mistake occurring in the letter dated 10™ May, 1994 regarding
holding of fresh written examination was corrected subsequently and,
in fact, on 28.05.1994 no written examination was conducted, rather
documents of all the eligible candidates were verified and,
accordingly, final merit list was prepared. It is the specific case of the
respondent nos.1 to 4 that the petitioners are/were the general
category candidates, and out of total posts of Clerk reserved for class-
IV employees, only 17 posts were required to be filled up by the
general category candidates, but the petitioners’ position was below in
the merit list; therefore, they could not be appointed on class-III post
of Clerk. By referring to the pleadings in the aforesaid counter

affidavit as also supplementary counter affidavit, the learned State
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counsel submitted that the writ petition is devoid of merits and is fit to
be dismissed with costs.

12. At this place, it would be relevant to mention here
that the averments made in the counter affidavit filed on behalf of the
respondent nos.3 and 4 way back on 20™ November, 2001, which
were reiterated in the supplementary counter affidavit filed on behalf
of the aforesaid respondents in compliance of the order of this Court,
have not been controverted by the petitioners by filing any rejoinder
affidavit on their behalf.

13. After having heard the parties and on consideration
of the materials available on the record, this Court finds that the
process for selection for filling up vacant class-III posts of Clerk,
earmarked for class-IV employees, started in the year 1994 by
issuance of notice dated 11.03.1994 by the respondent District
Collector, Purnea, as contained in Annexure-3/A to the supplementary
affidavit filed on behalf of the petitioners. In response to the aforesaid
notice, the petitioners as also the respondent nos.5 to 30, besides other
eligible candidates, submitted their applications and, accordingly,
limited written competitive test was held on 26.05.1994. Their
certificates and other documents were verified on 28.05.1994 and,
accordingly, final merit list was prepared, on the basis of which by the
impugned orders of appointment, as contained in memo no.725
Purnea dated 01.06.1994 and memo no.726 Purnea dated 01.06.1994
(Annexure-7 series), the respondent nos.5 to 30 were appointed on the
post of Clerk in the prescribed pay scale and since then they have
been working on the said post. Though, this is the 3" round of
litigation at the behest of the petitioners, as noticed above, but at no
point of time, the appointment of respondent nos.5 to 30 on the post of

Clerk was ever stayed. Thus, it is evident that the respondent nos.5 to
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30 have been working on the post of Clerk for more than 21 years and
most of them are practically at the verge of their retirement, if not
already retired. So far the respondent nos.31 to 41 are concerned, their
appointment on the equivalent post of Clerk in the prescribed pay
scale was made by the order contained in memo no.628 Purnea dated
6™ May, 1994, which is also part of Annexrue-7 series and has also
been brought on record as Annexure-A to the supplementary counter
affidavit filed on behalf of the respondent nos.l1to 4. In fact, the
aforesaid respondent nos.31 to 41 were earlier working on the post of
Revenue Karamchari/Panchayat Sevak and their appointment was
made pursuant to the letter dated 16.09.1993 issued by the Divisional
Commissioner, Purnea and the resolution dated 05.05.1994 of the
District Establishment Committee; therefore, they have not been
appointed on class-III posts against the posts reserved for class-IV
employees. Apparently, the appointment of respondent nos.31 to 41
was made prior to the limited written competitive test held for the said
purpose on 26.05.1994. Thus, it is evident that their appointment was
not part of selection process started by notice issued by the respondent
District Collector, Purnea, as contained in Annexure-3/A. Hence, the
challenge made by the petitioners to the appointment of aforesaid
respondent nos.31 to 41 1is completely misconceived and on
unfounded facts. Evidently, the respondent nos.31 to 41 are also in
service on equivalent class-III posts of Clerk since the year 1994 i.e.
for more than 21 years and most of them are practically at the verge of
the retirement, if not already retired.

14. So far the respondent no. 42 is concerned, the
petitioners have neither challenged nor brought on record any order,
whereby he was appointed on class-III post of Clerk. The official

respondents  have also not stated in their counter
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affidavit/supplementary counter affidavit about his appointment on
class-IIT post of Clerk. The respondent no.42 did not appear at any
point of time before this Court. The deemed service of notice upon
respondent no. 42 was treated to be valid. In absence of challenge to
any specific order appointing the respondent no.42 on the post of
Clerk, the writ petition as against him is liable to be dismissed on that
ground alone.

15. Now coming to the plea taken on behalf of the
petitioners that the procedure prescribed for limited written
competitive examination of class-IV employees was not strictly in
accordance with the procedure prescribed by the government
resolution dated 16" September, 1992 (Annexure-2) is concerned, this
Court finds that the petitioners participated in the aforesaid selection
procedure initiated by the respondent District Collector, Purnea and
waited for a favourable order in their favour, and once their selection
was not made after completion of aforesaid selection procedure they
cannot be permitted to turn around and challenge the aforesaid
selection process in view of the well settled principle of law. If the
petitioners were, at all, not satisfied with the procedure followed by
the respondent District Collector, Purnea for appointment on class-II1
posts earmarked for class-IV employees, then they could have
challenged the procedure at that time itself, but they participated in the
said procedure and waited for favourable order. Hence, now they
cannot be permitted to challenge the same on that ground.

16. From the un-rebutted pleadings of respondent nos.1
to 4, it 1s evident that the claims of the petitioners were also
considered for their appointment on class-III post, but their place in
the merit list was below than that of respondent nos.5 to 30, therefore,

they could not be appointed on class-III post of Clerk. Indisputably,
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the facts asserted in the counter affidavit as also supplementary
counter affidavit in this regard have not been controverted by the
petitioners by filing any rejoinder affidavit. Therefore, this Court has
no option but to accept the aforesaid assertion made on behalf of the
respondent nos. 1 to 4.

17. From the facts noticed above, it is evident that the
respondent nos. 5 to 41, who all were appointed on class-III posts of
Clerk or equivalent posts by three different orders in the year 1994,
are in service for more than 21 years and most of them are at the verge
of retirement, if not already retired. Out of the five petitioners, two of
them have already superannuated from service, as noticed above.
Therefore, on the ground of equity also, this Court does not feel
persuaded to interfere with the orders impugned after more than 21
years, and thereby unsettled the things, which have since been settled
for more than 21 years.

18. For the reasons recorded above, this Court is of the
considered opinion that the present writ petition is devoid of merits

and is, accordingly, dismissed, but there shall be no order as to costs.

(Birendra Prasad Verma, J)
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