
IN THE HIGH COURT OF JUDICATURE AT PATNA 

Letters Patent Appeal No.1365 of 2014 

IN 

 Civil Writ Jurisdiction Case No. 946 of 2007  

================================================= 

1. Jai Kishun Ram son of Late Singheshwar Mahto, resident of 

village- Daulatpur PS- Tekari District Gaya 

2. Arbind Kumar Sinha son of Sri Hare Nandan Prasad, resident of 

village- Akouna  PS- Silao District- Nalanda 

3. Bijendra Kumar Singh son of Gajadhar Prasad Singh, resident of 

village- Maharajganj, P.S.- Chapra Muffasil, District- Saran 

4. Bishwanath Singh son of Sri Ramadhar Singh, resident of village- 

Danwar, P.S.- Kachhawa, District- Rohtas 

5. Anand Kumar Choudhary son of Late Banshi Choudhary resident 

of village- Harouli, P.S.- Sateghat, District- Darbhanga 

6. Kapil Ram son of Sri Mishri Ram, resident of village- Indo, P.S.- 

Bhagwanganj, District- Patna 

7. Munna Singh son of Sri Ramchandar Singh, resident of village- 

Rekara, P.S.- Hazipur, District- Vaishali 

8. Shiodhar Prasad Singh son of Sri Ram Pravesh Singh, resident of 

village- Jogni Pursa, P.S.- Amnour, District- Saran 

9. Ranjeet Singh son of Sri Shatrughan Singh, resident of village- 

Dhangawan, P.S.- Ekangarsarai, District- Nalanda 

10. Nand Lal Prasad son of Late Kishori Rout, resident of village- 

Saidpur, P.S.- Hilsa, District- Nalanda 

....   ....    Appellants 

Versus 

1. The State of Bihar   

2. Secretary, Personnel and Administrative Reforms Department,   

(Now renamed as General Administration Department), Government 

of Bihar, Patna 

3. Secretary, Health and Family Welfare Department,   (now renamed 
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as Health Department), Government of Bihar, Patna 

4. Director-in-Chief, Health Services, Bihar, Patna   

5. Additional Director (Family Welfare) Health Service, Bihar, Patna   

6. Deputy Secretary, Health and Family Welfare Department,  (now 

renamed as Health Department), Government of Bihar, Patna 

7. Naresh Kumar son of Sri Jag Lal Ram, resident of village- 

Khakhara, P.S.- Kurthani, District- Muzaffarpur 

8. Ramji Mahto son of late Dasrath Mahto, at present resident of 

Gardanibagh, P.S.- Gardanibagh, District- Patna 

9. Raj Kumar Prasad son of Late Shiv Narayan Prasad, resident of 

village- Goria Dera, P.S.- Phulwarisharif, District- Patna 

10. Narayan Mahto, son of Mati Mahto resident of village- Kukui, 

P.S.- Ormanjhi, District- Ranchi (Jharkhand) 

11. Suresh Prasad son of Sri Jageshwar Thakur, resident of village- 

Chandouti, P.S.- Belaganj, District- Gaya 

....   ....  Respondents 

================================================= 

Appearance : 

For the Appellants : Mr. Gyanand Roy, Advocate 

     Mr. Sheo Nandan Mishra, Advocate 

For the Respondents : Mr. Kamlesh Prasad, AC to SC-2 

================================================= 
CORAM: HONOURABLE MR. JUSTICE NAVANITI PRASAD SINGH 

And 
HONOURABLE JUSTICE SMT. NILU AGRAWAL 

ORAL JUDGMENT 

(Per: HONOURABLE MR. JUSTICE NAVANITI PRASAD SINGH) 

 

Date: 16-09-2015 

 

 The delay in filing this memo of appeal is 

condoned. 

The appellants were unsuccessful writ 
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petitioners. They were all employed as daily wage employees 

in the Health and Family Welfare Department, Government of 

Bihar, Patna, in the Patna Secretariat. They had initially 

moved a writ petition for their regularization which was 

remanded to the Government for consideration. Upon 

consideration, the impugned order dated 08.09.2006 was 

passed. The writ petitioners challenged the decision of the 

Government dated 08.09.2006, by which ultimately the 

Committee, constituted by the Government, considered their 

case and rejected the prayer for regularization in view of the 

Government Resolution No. 639 dated 16.03.2006. The 

ground for refusing regularization was that, in view of Clause 

3(i) of the aforesaid Resolution, they had not worked for a 

minimum period of 240 days continuously for each year in the 

last five years. The learned Single Judge held that this 

decision was not incorrect. He further held that such daily 

wagers had no right to seek regularization, and thereby 

dismissed the writ petition and hence, the appeal. 

We have heard learned counsel for the appellants 

who are writ petitioners and learned counsel for the State and 

with their consent this appeal is being disposed of at this stage 

itself. 
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Learned counsel for the appellants submits that 

whole approach of the authorities and the learned Single 

Judge is based on the appreciation of the Government 

decision as evidenced by Resolution No. 639 dated 

16.03.2006. In short, he submits that Resolution is in two 

parts with reference to two distinct periods. The first is the 

period up to 11.12.1990 which is covered by the first part of 

the said Resolution and then Clause 3 is in respect of period 

thereafter. He draws our attention to the said Resolution to 

show that, so far as Clause 1 of the said Resolution is 

concerned, it contemplates of regularizing those daily wagers 

who had worked for 240 days prior to 11.12.1990. Whereas 

Clause 3(i) dealt with other cases after 11.12.1990, where the 

requirement was 240 days per year for the last five years. 

Learned counsel for the appellants would further submit that 

the approach of the learned Single Judge that the appellants 

had no right to seek regularization is wrong in view of the fact 

where the Government has itself taken a policy decision to 

grant regularization, then a right would lie in the nature of 

writ of mandamus to the Government to abide by its decision 

as that decision creates a lawful right in favour of the citizens. 

On the other hand, learned counsel for the State 
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submits that the appellants being mere daily wagers have no 

right for regularization, and hence the writ petition itself was 

not maintainable, and the learned Single Judge rightly 

dismissed the same. 

Having considered the matter, in our view, 

learned counsel for the appellants is correct on both these 

issues. Firstly, we would like to point out that if a daily wager 

comes to the court with a prayer for regularization simplicitor 

the court could have to see whether he could be regularized 

which would be subject to initial entry being valid.  

It is well established that a daily wagers has no 

right to continue and if that be so, simplicitor he cannot be 

regularized, but the situation changes. Once, the Government 

takes an executive decision noting that there are daily wagers 

who have been coming and are working for long periods on a 

post which has perennial requirement, then, this executive 

decision creates a right in favour of the daily wagers to whom 

it is applicable. Once, such a right is created by States’ own 

action, then the courts cannot deny enforcement of that right 

and if the conditions are appropriate then it would be the duty 

of the State to implement their executive decision and 

regularize the persons covered by the said Resolution. 
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In the present case, there is no dispute that from 

time to time Government did take a conscious decision to 

regularize daily wagers. It had imposed certain conditions 

subject to fulfilling those conditions and subject to not falling 

within any of the disqualifying clause of the said Resolution. 

A daily wager having been brought in sanctioned vacant post 

had to be regularized. There is no discretion in the matter left 

as has been held by the Apex Court in the case of Hirday 

Narain Vs. Income Tax Officer, Bareilly since reported in 

AIR 1971 SC 33; where discretion is coupled with the duty 

then it becomes imperative for a person to act and it does not 

remain discretionary in any way. Thus, on this ground, the 

learned Single Judge was clearly in error and submission of 

the learned counsel for the Sate cannot be accepted. 

Now, we have to see as to the correctness or 

validity of the decision as contained in Annexure – 1 to the 

writ petition, by which the Committee formed by the 

Government rejected the claim of the appellants for 

regularization. This Annexure – 1 being dated 08.09.2006, the 

Committee clearly noting the period for which the appellants 

had worked in the year 1986, 1987, 1988, 1989 and 1990 each 

one had worked for almost a thousand days, if not more, but 
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none of them had worked for more than 240 days in every 

year in the period of five years aforesaid. It is solely on this 

ground and no other, relying upon Clause 3(i) of the 

Government Resolution no. 639 dated 16.03.2006, that the 

claim of the appellants for regularization was rejected. 

Therefore, it becomes necessary for us to examine the said 

Resolution of the Government. 

We may note here that recently we have decided 

the issue in a similar case being Letters Patent Appeal No. 

1690/2013 which was allowed on 14.09.2015 (Ashok Kumar 

Sharma and Others Vs. State of Bihar and Anr.) The situation 

there was also identical like the present appellants. Those 

appellants had also worked for more than 240 days prior to 

11.12.1990 and they were also disentitled to regularization 

solely on the ground that for five continuous years they had 

not worked for 240 days in every year. This court noticed the 

history of such a Resolution. It noted that on 01.08.1985, State 

had put a ban on employment on daily wage. Therefore, the 

first decision taken by the State in respect of regularization 

had been that all those who had worked for more than 240 

days prior to 01.08.1985 had to be regularized. There was no 

restriction of 240 days per year for a period of five years. It 
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appears that thereafter due to exigency of work and no regular 

recruitment, daily wagers were continued to be employed. 

They were not being considered for regularization, and as 

such, the Workers Trade Union started agitation and 

ultimately there was an agreement as between the Workers 

Trade Union and the State Government, whereby this cut off 

date of 01.08.1985 was extended to 11.12.1990. Thus, those 

daily wagers who had worked for more than 240 days prior to 

11.12.1990 were liable to be regularized. This was apparent 

from the decision of the State Government dated 18.06.1993 

which was then followed by Resolution dated 10.05.2005. 

The appellants were contending that in view of this they have 

right to be regularized. Considering the aforesaid history, 

there cannot be any doubt that as the appellants had worked 

for almost or over 1000 days prior to 1990, they were entitled 

to the benefit of this executive decision, but it seems while the 

matter was being considered by the Committee, the 

Government decision as envisaged by Resolution no. 639 

dated 16.03.2006 came up. Keeping in mind the history, if we 

look at this Resolution, we find that it is in two parts, the first 

part clearly refers to the first cut off date of 01.08..1985 as 

extended to 11.12.1990 and the trade union agreement, which 
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stipulates that any daily wager who has worked for 240 days 

prior to the cut off date of 11.12.1990 would be entitled to be 

regularized. 

It is this part of the Resolution that has been 

ignored by the Committee and apparently not brought to the 

notice of the learned Single Judge. This was sufficient to grant 

relief to the appellant instead the Committee though noted 

various contents of this Resolution including the limitation of 

240 days prior to 11.12.1990 but then ignoring its 

applicability jumped to Clause 3(i) of the Resolution 

providing for 240 days of working in five consecutive years 

on yearly basis. As we have pointed out that this condition 

would be applicable to cases who come after the cut off date 

of 11.12.1990, that would not at all be applicable in case of 

the appellants. This is what we have held in the case of Ashok 

Kumar Sharma (supra). This is clearly applicable to the 

present case. They are being regularized after a long delay and 

they would be granted continuity of service, but they would 

not be entitled to any financial benefit for the period they have 

not worked. 

Thus, we are afraid that the Committee of the 

Government officials and the learned Single Judge was in 
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error in rejecting the legitimate claim of the appellants. 

Annexure – 1 to the writ petition is thus set aside, the 

judgment and order of the learned Single Judge is set aside. 

This appeal is allowed with a direction to the State to 

regularize services of the appellants who were the writ 

petitioners within a period of two months from the date of 

production of a copy of this order before appropriate 

authority. 

This appeal is, accordingly, allowed. 

 

 

 

 

 

 

 

Rajeev/A.F.R 

                     (Navaniti Prasad Singh, J.) 

 

 

 

                    (Nilu Agrawal, J.) 
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