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HIGH COURT OF CHHATTISGARH AT BILASPUR

Coram: HON'BLE MR.T.P.SHARMA &
- HON'BLE MR.I.S.UBOWEJA, JJ.

First Appeal No.4 of 2011

- Appellant Adam Ali
Versus
Respondenis 1. Altaf Hussain

2. Mohsin Ali (died)

2A. Smt.Farida Vanak
- 2B. Munira Vanak
2C. Must Nazeer Vanak

.+ Moolchand Khandelwal
' Moh’d;Rafeeq Bukhan;(aeleted)

5. Municipal Corporation, Bllaspur =
. And -
First Appeal No.49 of 2012

- Appellant

‘Respondents 1.
| | 2.

ZB "‘Muh.ira Vanak
2C. Must Nazeer Vanak

Moolchand Khandellal
4. . Municipal Corporation, Bilaspur

~ (FIRST APPEALS UNDER SECTION 96 OF THE CPC)

Mr.Shri- Kumar Agrawal Senior Advocate with Mr.Anand Kumar Gupta

counsel for appeliant in F A.No.4 of 2011 and for respondent No.1 in

F.A.No.49 of 2012.
Mr.K.A.Ansari, Senior Advocate with Mr.Devesh Kumar Kela, counsel for

Altaf Hussain.
Ms Pushpa Dwivedi, counsel appears on behaif of Mr. Ashutosh Singh
i Kachhawahha, counsel for MunICIpaI Corporat;on Bilaspur.

None present for other respondents.
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| JUDGMENT
(Delivered on 22" December, 2014)

The following judgment of the Court was delivered by T.P.Sharma, J:-

F.A.No.4 of 2011 filed by appellant/defendant No.1 Adam Ali and F.ANo.49 -
~ of 2012 filed by appellant/plaintiff Altaf Hussain against the jucgment and

decree dated 15.12.2010 passed by the 9" Additional District Judge (F.T.C.),
Bilaspur, in Civil Suit No.20A/2004, whereby the trial Court has partially
decreed the suit for declaration of title, permanent injunction and possession
in. favour of plaintiff-Altaf Hussain are being disposed of by this common

judgme'nt.

-

partres'are governed by Sunni Law. One Karam

3

As per plaint allegatlon

Hussain was .own

shown ln""pJalnt ‘having one daughter namely Naﬁs Akhtar ‘wife of plaintiff -

Issain. Defendant Adam Ali was brought up by Karam Hussain and
wa reS|d|ng with Karam Hussaln srnce he was aged about one year Karam
Hussam solemnized his marnage_ and he was working under Karam Hussain
f oidness and illness of Karam Hussain,

as servant. By taking benef'“'
'n* -ettlng his signature .upon blank stamp
paper and subsequently sam ged as will dated 25.4.84 with a view

death of Karam Hussain

property Ieft by Karam Hussaln and';came into possessmn Aadam AI| was

‘clever person and by taking benefit of pos:tlon of Nafis Akhtar who was

parda nasin, defendant Adam Ali deposrted 'Rs.20,000- 20 000/ in a fi xed
deposit in the name of Nafrs Akhtar and also succeeded tn addlng hIS name.

-He has also Eodged false report agalnst Nafls Akhtar on 12785 and

succeeded m gettmg one consent Ietter in his favour relatlng to alleged wull
executed by her father Substantrally -on the ground that defendant Aadam
Ali, who was servant of deceased Karam Hussam and Karam Hussam has
not executed any ‘will deed in his<favour and Nafrs Akhtar has not consented

the will in accordance W|th Musllm law, swt for declaratlon of t|tIe permanent

injunction, possessmn and mesne proflt was fi Ied by Nafls Akhtar daughter ,

of Karam Hussain on 27 6.87.

By filing wrltten statement, defendant Adam Ali has denied the adverse

‘allegation and has pleased that he was brought by Karam Hussain, Karam

-

-?"f:,;_jgodown situate at- Bilaspur -
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__ We have heard leaned counsel for the parties, perused the judgment & .

- decree impugned and record of the trial Court.

Mr.Shri Kumar Agrawal, learned Senior Advocate along with Mr.Anand
Kumar Gupta, counsel for the appellant in F.A.No.4 of 2011 and for
respondent No.1 in F.A.N0.49 of 2012 has vehemently argued that property
in questlon was owned by Karam Hussaln Nafisa Akhtar was his daughter,
as broti am Hussain, Aadam Ali was

aSS|st|ng K "'am’(_l-iussarn in h|s busmess an __zwas also partner in his

En 25484 in presence of witnesses Karam Hussain has

exe' ted W|II deed Ex.D/3 in favour of defendant. Adam AI| in: whrch cond|t|on *

N03 was mentioned that. Adam Alr wrll pay Rs.40,000/- in FDR in the name
of his daughter Nafis. After death of Karam Hussaln Aadam Ali has
deposited Rs.40,000/- in FDR rn the name of Nafls Akhtar As per clause

190 of the Mohammedan Law Karam Hussaln was competent to dispose of

his ‘property by will to stranger'.-,to the ‘extent of one- thlrd he was also

rrei property by will to stranger wrth the

consent of his heirs after hIS death ('testator)

Learned Senior Advocate has further argued that after death of Karam

Hussain, his only heir Nafis Akhtar has given consent in writing on 20.7.85

vide registered consent letter Ex.D/1.. Learned Senior Advocate placed (

reliance of Ex.D/13 i.e. suit filed by original plaintiff Smt.Nafis Akhtar and -

plaintiff Aitaf Hussain against defendant-Adam Ali for declaration . and
permanent injunction before the 3™ Civil Judge Ctass-ll, Bilaspur in Civil Suit
No.15A/95, which was returned vide Ex.P/16 on the ground of.jurisdiction.

Thereafter original plaintiff Nafis Akhtar has amended her plaint relating to

the fact that she has never consented, which was hopelessly time barred.

Learned Senior Advocate has also argued that suit as filed was time barred.

. On the-other hand;, Mr.K.A.Ansari, Senior Advocate with Mr.Devesh Kumar

Kela, counsel appéaring"for.respondent No.1 in F.A.No.4 of 2011 and for the

_appellant in F.A;No.49 of 2012 has vehemently argued that undisputedly

09_5
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-

original plaintiff Nafis Akhtar was sole heir of Karam Hussain, who died on

29.3.1985, defendant-Aadam Ali is not heir of Karam Hussain, he was

brought up by Karam Hussain and he was servant, therefore, Mchammedan
Law does not permit him to inherit the property left by Karam Hussain, after
death of Nafis Akhtar, plaintiff Altaf Hussain has inherited the property of
Nafis Akhtar i.e. plaintiff Altaf Hussain is sole surviving heir of deceased
Karam Hussain and is entitled to inherit the property shown in plaint. By
committing forgery defendant Adam Ali has succeeded in getting one
document in the style of will as Ex.D/3 in his name, which' was not executed

on 25.4.1984, although he succeeded in getting signature of Karam Hussain

upon blank stamp paper which has been subsequently prepared and under Y

force and pressure of other respondents defendant Adam Ali has obtarned

abse.nce of consent of Nafls Akhtar after death of testator defendant Adam

Ali did not become owner of the property |n question.

Defendant Adam Ali has not ;."'ared in” establishing the shops owned by

Karam Hussain and this is nct the question of only inheritance of immovable

property, but also the questlon of mhentance of credibility of business left by

Karam Hussain. Learned "S“e
evidence of defendant Adam Al he was not having personal knowledge of
the will, will has not been executed before him a@nd he came into possession
of will latter on. His witness Mohsin Ali (DW-2) has deposed that Karam

Hussain has executed will Ex.D/3 before him and they have signed -on will

- Ex.D/3 before Karam Hussain. He has also -'deposed that Ex.D/1 was

executed by plaintiff Altaf Hussain and his wife before him, but in his Cross-
exammation he has not approved his ewdence given in chlef His evrdence

alone is not sufﬁcrent to prove the fact that Karam Hussaln has executed w;ll

Ex.D/3 and Nafis Akhtar & Altaf Hussaln have executed Ex.D/1 as consent

letter. In absence of such dccument defendant Adam Ali |s not havmg any

right or title over the property.

Advocate has further argued that as per |
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11.Learned Senior Advocate placed reliance in the matter of Rani Purnima
Debi and another v. Kumar Khagendra Narayan Beb and another’ in
‘which the Supreme Courtr has held that surrounding circumstances at the
time of execution makes the will suspicious. Learned Senior Advocate
- further placed reliance in the matter of Ram Piari v. Bhagwant and others?
in which the Supreme Court has heid that in absence of proof of genuine will
and signaturer, will cannot be acted upon. Learned Senior Advocate also
'\__ placed reliance in the matter of H.Venkatachala Ilyengar v.
- B.N.Thimmajamma and others® in which the Supreme Court has held that
in absence of cogent evidence, will cannot be considered as duly and validly

executed Learned counsel relied ypon Gurdial Kaur and others v. Kartar

Kaur and others in which:thé upreme Court_has held that only regrstrat|on

r ,‘??_:ding valtdrty of will. Learned
Senlor Adﬂ_:focate further Pplaced reliance in the matter of Gorantla Thataiah

V. T‘i;‘otaku:ra Venkata Subbalah and others in which the Supreme Court
has Eheld that propounder takrng promrnent part, in executron of and recervrng

beneﬂt regardlng scrutrny of eVIdence of executron and sound disposing

state of mind of testator |s.’fn' ?Iegal and lawful executron of W|ll Learned

Senior Advocate further place rellance in the matter of Shashl Kumar

Banerjee and others v. Subodh Kumar Banerjee since deceased and

after him his legal represe' atlves :.and others in WhICh the Supreme
Court has held that will mu': t be

Section 63 of the SucCession Act.

p'roved by attestlng wrtnesses in terms of

12.In the present case, by adducing documentary and ocular evidence, both the

parties have admitted the existence of will Ex.D/3 and consent letter Ex.D/1.

Plaintiff Altaf Hussain has admitted the signature of Karam Hussain upon will
Ex.D/3, but has denied the execution of will. As per his evidence, defendant
Adam Ali succeeded in getting sig_nature of Karam Hussain upon blank-
stamp paper and after his death he has forged the document Ex.D/3. He has
also pleaded and deposed. thg‘t alleged consent letter Ex.D/1 has been
obtained by Adam Ali under pressure, fear and force.

e TAIR 1962 SC 567
- 1 2AIR 1999 SC 1742 -
k 3AIR 1959 SC 443 :

‘AIR 1998 SC 2861 . . =
°AIR 1968 SC 1332

SAIR 1964 SG 529 e
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13.Clause 190 of the Mohammedan Law reads thus:-
~ “190. Extent of bequeathable property.-A Mohammedan is not
~ entitled to dispose of his property (which would otherwise devolve on
his heirs under Mohammedan law) by will in favour of a person who
isnota heir, in excess of one-third except in the following cases:.
(1) where subject to the provisions of any law for the time being
in force, such excess is permitted by a valid custom; |
| (2) where there are no heirs of the testator;
(3) where the heirs existing at the time of the testators death
consent to such beqguest after his death;
(4) where the only heir | is the husband or the wife and the

bequest; of such exc*e“s_é?dpes-ndt' affect his or her share.”

- 14.As per clause 190 of the Mohammedan Law;’ ‘Moﬁa’mmedan is competent
to beq-uesj__:hls property to stranger to the extent of one- thrrd without consent
of h .of here heir. As per sub clause (3) of Clause 190 of the Mohammedan |

Law a Mohammedan is. also competent to bequest his entlre property on the
basis of consent of heirs exr_etm_g__ at -,,t:he time of death of testator, after his i

Hussain upon will Ex. D/3 er para 9 of the ‘plaint, on 197 1985,
defendant Adam Ali has deposrred” Rs 20,000-20,000/- in FDR in the name
of original plaintiff Naﬂs Akhtar,-;although it is further pleaded that by taking :
benefit of parda nasin defendant Adam Ali -also succeeded in adding his
name, but the fact remain that Rs.40,000/- -has deposited in FDR in the
name of Nafis Akhta-r, which - was within -her knowledge. and was the
condition No.3 of wilt Ex.D/3. Execution of consent Ex.D/1 has also not been
denied by plaintiff Altaf Hussain which contents the factum of dep051t of

Rs.40, 000/— and factum of will executed |n favour of defendant Adam All.

N -;_«_

ey

16.The plaintiff has tried to explam the c_lrcumsta-nce. in which the aforesaid

document was executed and as per his case, it was executed under

pressure, fea-r and force, it was not voluntarily execution by consent. Original

- plaintiff-Nafis Akhtar and plaintiff Altaf Hussain have firstly filed civil suit for

— declaration and permanent injunction  against defendant Adam Ali on
27.6.1987, in which they have not pleaded anything. about the alleged
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cohsent and circumstances for execution of consent letter, first time it was
pleaded by amendment in the year 2002, although the plaintiff was having
definite knowledge of alleged document and circumstances of oonsent. She
has not refused an amount of Rs.40,000/- deposited in FDR in her favour in
compliance of will Ex.D/3. As per evidence of plaintiff Altaf Hussain, at the
time of execution of consent letter Ex.D/1, they were under fear, but at the
time of filing of first civil suit in the year 1986, at least plaintiff Altaf Hussain
and his wife Nafis Akhtar were not under fear, but reason best known to

~ them, they have not pleaded the aforesaid fact in their platjnt filed on

' 27.9.1987. |

- 17.Ex.D/1 clearly discloses the executlorr of wﬂl by Karam Hussain and consent

of his daughter Nat' is )y heir after death of testator may

be Jmphed or, expressed and it tt is not reqwred?to glve the consent in writing. |

0l .:helrs is material.

18. Docume‘ntary evidence, conduct of the plaintiff, the fact that the plalntlff has '

not pleaded relating o mrcumstance in which the consent letter was
executed in his pleading and acceptmg FDR consequent to will are sufficient
to infer.that original plalntlff NafIS Akhtar and pIalntlff Altaf Hussain have
w consented the will after death of testator which also proved the due and f

. valid execution of wil ExD y: Karam Hussam in favour of defendant Adam o

Ali.

19.As held by the Supreme Court in the matters of Rani Purnima Debi, Ram

Piari, H.Venkatachala, Gurdial Kaur, Gorantia Thataiah, Shashi Kumar

Banerjee (supra), will is required to be proved beyond suspicion and only

registration of will is not sufficient to infer the due and lawful execution. In the
present case, execution of will has been admitted by plainiiff Altaf Hussain
vide consent letter Ex.D/1, the plaintiff has acted upon the will by receiving
FDR of Rs.40,000/- and he has given valid consent. These circumstances
are sufficient to establish the fact that Karam Hussain has executed the will

Ex.D/3 voluntarily and in fit state of mind.

20.The plaint allegation, execution of consent Ex.D/1 by heir of Karam Hussain,
. conduct of heir of Karam Hussain and plaintiff Altaf Hussain were sufficient
S f—:f—; to deny the claim of plalnt:ff Altaf Hussain, but by the judgment and decree

}/ impugned the trial Court has not considered the aforesaid facts and conduct
( of the partles. relating to consent and thereby partially decreed the suit in
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favour of plaintiff Altaf Hussain by ignoring the law relating to will and
consent applicable in Mohammedan Law and thereby committed illegality.

21.Consequently, F.ANNo.4 of 2011 deserves to be and is hereby allowed,
F.A.No.49 of 2012 is liable to be and is hereby dismissed and consequlent'
to suit filed on behalf of Altaf Hussain is liable to be and is hereby dismissed.

22.Parties shall bear the cost of appeal.
23.Advocate fee, if certified, as per schedule.

24. Decree be drawn up accordingly.

Sd/-

T.P. Sharma Sd/-

" Inder Singh Uboweja
' - Judge =




