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_ APQELJ:J\?T& ~ Sheikhu Kharf son - oi‘ C‘ulmlr Khan s

u‘,; aged 26 yea.cs,‘ resident of Idgahbhata,
near Footkal Ground, Amanala Chowk,
District Raj.pur,(x’iﬁ.ij.

t ‘Versus

FL;J . ﬁ.w 8 wwes  RESPONDENF:~ The State of M.P.(Ih{ough Amanaka .
by Shet. ...i.‘l[ k. Jadey " Chouwk Police Station,Distt.Raipur),
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C HIGH COURT OF CHHATTISGARH AT BILASPUR
Criminal Appeal No. 440 of 1997

APPELLANT = | Sheikhu Khan.
| VERSUS
RESPONDENT The State of M.P. |
; (Now the State of C.C.)

[d:riminal Appeal ufs 374 (2) of the Code of Criminal Procedure, 1973]

Present
Mr Rajesh Singh, Advocate for the appellant
Mr. Sushil Dubey, Govt. Advocate for the State.

T SB: Hon'ble Mr. Goutam Bhaduri, J.

4 ; o JUDGMENT
: (Passed on 01.01.2014)

4 -

1. This is an appeal 3gainst the judgment of conviction and order of sentence
dated 23.12.1996 passed by the Sessions Judge, Raipur; in Special Case No.
130/95, whereby the appellan‘t has been convicted under Section 20 of the

Narcotics Drugs and Psychotropic Substances Act, 1985 (for short 'the NDPS

Act') and sentenced to undergo R.l. for one year.

2. The brief facts of the prosecution case, is that the Central Cnrne Squad,
Ralpur hacl recelved an mformation that the accused has kept contraband

ganja in his possession, whereby, thereafter, it was_mformed to DSP,

Mr. R. K. Mishra by wireless and the raid party along with DSP went to the

house of the accused. After reaching the house of the accused, he was

informed about the information that he has kept ganja in his house and
thereafter, the house was raided and 6.500 Kg. ganja was also recovered
from the possession & control of the accused. After the reeovery of such
o | | c'qntr_aband ganja it was sent to FSL and in turn, the report was received

\'\ \ from FSL that the contraband which was sent for examination is ganja and

a  after investigation charge-sheet under Section 20 of NDPS Act was filed.
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The learned counsel for the appellant submits that there has been non-
compliance of Section 42 of the NDPS Act, as the information was not sent
to higher official before the house of the appeliant was raided. He further
submits that the independent witnesses have not supported the case of the
p;rosecution and therefore, simply on rthe statement of Investigating

dfficer, conviction could not be made and which is bad in law.
| c

| ' '
Ifhave heard the learned Counsels for both the parties at length and

perused the records. . Y

_ The prosecution in this case has examined Investigating Officer, Ram

“
Nlranjan Pandey as PW-4. He has stated that i |n November 1995, he was

worklhg at Central Crime Squad, Raipur. He has further stated on

119.11.1995, while he was discharging-his duties, he received an information

"that the accused, Sheikhu Khan has kept ganja in his house at idgahbhata,

Raipur. On reeeiving such_information, he had sent, notice of it, to DSP, Mr.

" R. K. Mishra by wireless and thereaFter, the DSP himself had come down. He

| along with staff had went to the house of the appellant/accused. He has

Further stated that the witnesses were also informed to keep themselves
present in the place of incident and after reachlng there, they Found the
accused was sleeping in the house. Subsequent to it, the accused was
informed by Ex./P-4 and Panchnama was prepared which was signed by this
w1tness and also by DSP. Subsequent to it, the house of the accused was
ralded and on such raid, the contraband ganja was Found in a jute bag and
sejzure memo Ex._/P-3 was prepared. After recovery of such ganjq, the
samples of ganja was also taken out, which was sealed and subsequent to it,
it was welghed in front of the other witnesses & recorded by Ex./P-5. After
having found ganja, it was tested by primary verification & by smell WhICh
was retorded in Ex./P-6 and thereafter, the ganja was selzed from the
possession of the accused. The witness has Further stated that he had given

the notice, to be present, to the witnesses by Ex./P-7 and the statement of

<y
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the witnesses were also recorded. After such recovery, the report was

made by Ex./P-1 and subsequent to it sealed _cjranja was sent For FSL report

" by Ex./P-9 which was received by FSL by Ex./P-1 0.

" This witness was cross-examined in detail. In the cross-examination, nothing

' has come out to rebut the statement made as also the process of recovery

WhICh was conducted by this witness. Instead he has explained the Fact that
he had sent the report, after receiving the information that the accused has
kept ganja to the DSP and on receipt of such information the DSP himself
had come down. Under these curcumstances there had been a sufficient

o

%
compllance was made of Sectlon 42 of the NDPS Act.

The other independent witnesses have been turned hostile. They have not

-

| supported the case of the prosecution. The Hon'ble Supreme Court in

Sumit Tomar Vs. State of Punjab, (2013) 1 SCC 395 it has been laid down

by the Hon'ble Supreme Court in para 10 as under:

R we hold that though it is desirable to exemine an
independent witness, however, in the absence of any such
witness, if the statements of police officers are reliable and
when there is no amm05|ty estab[lshed agalnst them by the
accused, conviction based on thelr statements cannot be
Faulted with. On the other hand, the procedure adopted by
the prosecution is acceptable and permissible, particularly,
in respect of the offences under the NDPS Act. Accordingly,

we reject both the contentions.”

In this case, though the independent witnesses have not supported the case
.oF the prosecution, the accused has failed to explain that any ammosrty was
:existing with that of the accused & the Investigating Officer. Therefore, in
Eabsence of that, only on the basis of that the ind_epende\nt witnesses have

not supported the case,’it cannot be held that the accused has been falsely

“implicated in the case. The proseeution in this case has proved that after
“the seizure, when it was sent to FSL, the FSL by its report dated 21.11.1995

* has proved the sealed packet, which were sent were containing ganja.
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P 9. Therefore, considering the entire evidence on record and close scrutiny of
the evidence made, | come to a conclusion that the learned Court below has

? not committed any illegal_ity by holding the actuséd guilty of the offence. It
is 5150' note worthy to add that the appellant was in jail for 9 months and 12
days during the period of trial and Furthet was in jail qu about 3 months
aFtZer filing of appeal. So primla-Facie it apbears that the_ appellant has

alréady completed sentence of one year For which he was sehtenced_.

10. In view of the foregoing discussions, | am of the considered view that the

apbeal has no merits and accordingly, it is dismissed. PR
e - quri
_ Goutam BN

O o ) . ' Judge 2/
Chandra : :
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