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-k IN THE HIGH COURT OF DELHI AT NEW DELHI
Judgment reserved on: May 21, 2010
Judgment delivered on: June 03, 2010
+ CRIMINAL APPEAL NO.887/2009
BUDH RAM @ PAPPU & ORS. ..APPELLANTS
Through: Mr. Sunil K. Mittal Advocate with
_ Mr. Kshitij Mittal, Advocate
Versus
STATE . RESPONDENT
‘ Through: . Mr. Lovkesh Sawhney, APP

CORAM:
HON'BLE MR. JUSTICE A.K. SIKRI
HON'BLE MR. JUSTICE AjIT BHARIHOKE

1.  Whether Reporters of local papers
may be allowed to see the judgment?

2. To be referred to the Reporter cr nect ? | ﬁ
3. Whether the judgment should be 7
. reported in Digest ?
~ AJIT BHARIHOKE, |.
4

71 This appeal is directed against the impugned judgment dated 18

August, 2009 in Sessions Case No. 118/08, FIR No. 331/07, P.S. Dabri,
“in terms of which the appellants Budh Ram, Hazari Lal and Ms. Kamli
have been convicted for the offences punishable under Section 498A
IPC read with Section 34 IPC and Section 302 IPC read with Section 34
'IPC.- Tﬁey have been sentencéd to undergo imprisonment for life and

also to pay a fine of Rs. 50C0/- each, in default of payment of fine, to
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_u-n.dergo._ S| for the period. of 6 months for the offence of murder
: punishable under Section 302 IPC and fdr the offence punishable under
Section 498A IPC, all three of them have been sentenced to undergo Rl -
for the period of 2 years and to pay a fine of Rs». 5000/-, in default, to
undergo S| for further period of 6 monfhs.
2. Briefly stated, case of the prosecution is that Anita (hereinafter
- referred to as ‘d.eceased') and her elder sister Sunita were married on |
06" March, 2002 to the appellant Hazari Lal and his elder b.rothér
Mu}ari Lal (PW12) respectively. Appellants Budh Ram and Ms. Kamli
- are the parents of appellant Hazari Lal.
3. It is the case of-prosecution that after the marriage, elder sister
Sunita started %living in her matrimonial home -but the deceased
- continued to live with her parents till -her ‘gona’ ceremony was .
pe_rfqrmed in the.year.2005'. It is claimed by the prosecution that
Jimmediately after the ’gona’ ceremony, the in-laws of Anita including
her hUsband,AbrOther-in-Iaw Yogesh and sister-in-law Seema started
~ harassing and fll-tr_ea'ti_hg her on account of insufficient dowry brought
‘_ by her. This continued till ‘bhai-dhuj’ of the year 2006 when the
" deceas'ed Was tﬁrned‘ o.ut of her matrimonial house. Thereafter, the
" deceased continued to live with her parents till about 10 days prior to
~ the fateful déy i.e. 19* April, 2007, when.the deceased sustained burn
injuries due to fire. It is the case of the prosecution that 10 days prior
to 19 April, 2007, fhe in-laws of the deceased visited her parents’

| house with some members of ‘biradri’ and persuaded thiem to send the
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deceased to her matrimonial home. On the persuasion of ‘biradri’
people, thé parehts of the deceased sent her to her matrimonial home.
'However, there was no "change in the attitude of the 'appellants towards
the deceased and they continued to ill-treat her. It is alleged that in
the mdrning of 19™ April, 2007, tﬂhe deceased su_st,ained_ 55% burn
injuries and she was admitted in DDU Hospital by her husband and
parents-in-law. As per the MLC Ex.PW4/A prepared at the DDU
Hospital, thé deceased was brought to the hospital by appellant Hazari
Lal on 19t Ap‘ril, 2007 at 06:30 a.m. wifh the alfeged history of “burn
| -injuries as told by tvhe ‘Pt. herséif and B/B” and she was smellling of
kerosene. Intimation a:bout her admission in the hospital was sent by
the Duty Constable to the police station, which was recerded as DD
No.14B, P.S. Dabri. Coby of said DD report was entrusted to ASI Hari
Kishan (PW17) for verificatidn. ASI Hari Kishan (PW17) réach_ed DDU
Hospital and coliected ithe MLC of the deceased. However, by that
time, Anita had been réferred to RML Hospital for further treatment.
.. ASI Hari Kishan _(PW-17) then reached at the spot of occurrence i.e.
House No. RZ-A3/49, Gali No. 1, Durg"a Pafki New Delhi alongy with
Constable PaWan Kumar. On inspection, he did not find any sign of
. burning m the form of burnt clothes etc. and on spo‘t inspection,.'it
~ appeared that the house had teen cleaned of signs of the occurrence.
| He intimated senior officers and the SDM. Photographer and Crime
Team were also »sun-imoned at the spot. On local éaniry, he found

that the incident had _:t'aken piace in the bathroom located at the
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ground _flpor of the houise. Smell of kerosene oil was present in the
bathroom 0as well as |n! the- portion of ’géli’ adjoining the bathroom. | '
Crime Team inspectedfthe spot and prepared its report Ex.PWlS/A.
The Investigating Officér fhereafter' went to RML Hospital and moved

an application (Ex.PW17/A) seeking permission to record the statement

of Anita (deceased). " The doctor declared her unfit for statement and

~ this information was co_nveyed to the Executive Magistrate Surender

Singh (PW9), who was I:ooking after the work of SDM, Palam. On 20%
April, 2007, ASI Hari }iKishan (PW17) reached at RML Hospital on,.
instructions of- the SDD)]i. The SDM also reached there and recorded
statemént of the decéased after she was declared fit for making
statement by the doctori concerned.

4.  The deceased Anita in her statement Ex.PW9/A, Which is now
treated as her dying declaration because of hef death, named the

appeilants as well as her brother-in-law Yogesh and sister-in-law Seema

as the persons responsible for her burn injuries. She stated that on

- 19™ April, 2007 at aro.und 03:00 a.m., while she was sleeping, her

sistef-inflaw, brother-in-law and father-in-law caught hold of her and

her mother-in-law and husband set on fire after pouring kerosene cil

on her. S_he shouted for help but no-one came to her heip. Thereafter,
her husband and parents-in-law brought her to the hospital where she
became unconscio'us. When she regained consciousness, her family

members were by her side and she was in RML Hospital. On the basis
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of said statement, form;al FIR (Ex.PW7/A) was registered under Section

498A/307/34 IPC.

‘5. The deceased ultimately succumbed to her'injuries: on 03 May,

200 7.' Intimation about her death was conveyed to the police_ station

by Duty Constable vide DD No. 80-B, P.S. Dabri. Copy of the DD report

‘was entrusted to Inspector Dharambir for verification. He visited RML

-Hospital, ar»rangéd for the 'post-mortem examination of the dead body,

completed the formali,ti'es of investigation and on completion of
e

!
investigation, filed charge-sheet against the appellants, showing

Yogesh and Seema as a'lbsconders.-
|

. 6. On consideration’i of the charge-sheet, the éppellants were

charged for the offences pu_nishable under Sections

302/498A/304B/201 IPC all read with Section 34 IPC. The appellants

-pleaded not guilty to thé charges and cléimed to be tried.

7.  Inorder to bring h,fome the guilt of the appellants, the prosecution

has examined as many as 19 witnesses. The material witnesses,

t

howevér, are PW3 Mu%nna Lal and PW6 Jilla Devi, parents of the

. A |
deceased besides PW9 Surender Singh, Executive Magistrate.
8. The appellants, WhEn examined under Section 313 Cr.P.C. to

explain the incriminating evidence appearing against them, denied the -

. prbsecution case. Appellant Hazari Lal explained that the deceased did

. hot-wish to live with h|m In defence, appellants have examined two

- witnesses namely DW1 Ram Kishan and DW2 Om Prakash.
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formal witnesses who

9. On perusal of the

record, it transpires that there is no eye-witness

to establish the charge under Section 302 read with Section 34 IPC

against the appellants.

The case of the prosecution” as regards this

charge is primarily baséd upon the purported dying declaration of the

deceased Anita made i

)2

n presence of PW9 Surender Singh, Executive

Magistirate, Palam, New Deini. As regards the charge under Section

|
498A IPC, the prosecuti

Lal and PWG6 Jilla -Devi,

on case rests on the testimony of PW3 Munna

parents of the deceased. Other witnesses are

either identified the dead body or who were

associated with the preparation of MLC of the deceased and her post-

mortem examination o

r with the invest‘igation of the case. Before

adverting to the submissions made on behalf of the appellants, it weuld

be appropriate to hav

important witnesses.

e a look at the testimony of some of the

10. PW3 Munna Lal h_as testified about the marriage of his daughter

Anita with appeilant Hazari Lal on 06" March, 2002. He stated that on

the same day, his elder
rother of the appellant

took place three years

daughter Sunita was also married to Murari Lal,

Hazari Lai. According to him, ‘gona’ of Anita .

after his marriage. Thereafter, she stayed for

some time in her matrimonial home and then, she shifted'to her

parentai home. He stated in his examination-in-chief that Hazari Lal

used to beat his daught

demand dowry from hi

- demanded motor-tycle

Crl.A.No. 887/2009

ter after consuming quuor' and he also used-to
s daughter. Scmetimes, appellant Hazari Lal

and sometimes, he demanded cash of Rs.
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50,000/- and because

stated that the decea:

‘witness was cross-exan

deceased. PW3 also sta

\ D

of that reason also, he used to beat the

ted that 10 days before the incident of burning,

a common meeting of ‘biradri’ was held to resolve the issue between

his daughter Anita and

his daughter back to

her in-laws. Though, he was not willing to send

her matrimonial home, on the insistence of

‘biradri’, he agreed to send Anita to her matrimonial home and she was

sent with the appellants.

19" day of the month,
neighbour that his daug

with his brotherjagdish.

He further stated that on the fateful day i.e.
he received a phone call at the house of his
hter Anita has suffered burn injuries. He along.

and wife reached DDU Hospital where he found

the deceased lying unconscious in an ambulance. They were informed

that the deceased was |
Hospital for 15 daysbut
from the Court and |

suggestion that after th

that the dowry broughti

peing shifted to Safdarjung Hospital. He further
sed remained under treatment in SafdarjUng
she ultimately succumbed to her injuries. This
nined by learned APP after seeking permission
in the cross-examination, he admitted the
e ‘gona’ ceremony, Anita (deceased) was toid

by her was too meagre and the appellants as

well as Yogesh and Seema used to taunt and harass her on that count.

PW6 Jilla Devi, mother

of the deceased has also deposed tc more or

less similar effect. She was also declared hostile and in her cross-

examination by learned

the deceased was tortu

Prosecutor, she admitted the suggestion that

red in respect of the dowry deménd_ and she

volunteered that a motor-cycle and a sum of Rs. 50,000/- in cash was

CrI.A.No. 887/2009
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‘the State, PW6 Jilla Devi

| ‘;' she stayed with them f

demanded -as dowry. i

to her parental' home t:

Y

1 her ¢ross—examinatidn by learned counsel for
stated that Anita (deceased) was brought back
hree or four days after ‘gona’ and thereafter,

or about one year. She further stated that no -

- com-plaint regarding dowry demand was lodged against the accused

',Ap_r'_il, 2007, he was poi

~ day, he was informed |

- the Investigating Office

| persbns during said peri
the deceased was hay
:stayed at her paternal |

'deceased Anita sustaine

_statement, he should b

od of oné_y_ear. She denied the Suggesﬁion that
ing some love .affair, becéuse of which, she
ome. She also denied the suggestion that the

d burn injuries of her own.

11. . PW9'S_urender Singh, Executive M_ag'iétrate has stated that on 19t

sted as Executive Magistrate, Palam. On that

by Investigating Officer that a lady has been

admitted in DDU H:ospit,al_in burnt condition and on this, he instruCt‘ed

r that the moment said lédy is declared fit for

e called. He further stated that on 20™ April,

2007, said lady i.e. Anita (deceased) was declared fit for statement. He .

' thereafter corrected hi

~went to RML__' Hospital

‘her on 19" April, 200

and recorded her statement Ex.PW9/A. The

"”deceased in her statem_en"c disclosed that she was caught hold of by |

her mother-in-law and father-in-law. and kerosene oil was poured upon

7 at 03:00 a.m. The witness immediately

mself and stated that he does not remember

'12.  PW17 ASI Hari Kis

He has stated that whf

Crl.A.No. 887/2009

“on whom allegations regarding pouring kerosene oil was levelled.

han conducted initial investigation' of the case.

en he reached at the place of occurrence i.e.
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House No. RZ-A3/49, .Giali No.1l, Durga Park,-New,DeIhf, on inspection
he did not find any sigrlg of burning such as burnt clothes etc. and the
house appeared to havge been swept clean. He also stated that he

b

informed the senior offifcers and SDM about the incident and his local

- inquiry revealed that tFPe incident had taken place in the bathroom of

the ground floor which was smelling of keroSené oil.
13. PW18 Inspactor Dharmvir conducted subsequent investigation of
the case and he aiso r%ecorded statement of Anita (deceased) under

!

Section 161 Cr.P.C. besiides the statements of other witnesses.

14. DW1 Ram Kishan has stated that on the date of incident at

1

around- 5.45 - 6.00 aim., on ‘hearing the cries of the deceased

‘bachao bachao’, he came out in the ‘gali’ and saw the deceased Anita

aflame. Thus, he called the appellant Budh Ram who came out of the
house and t’bok the de:ceased inside and p]aced a blanket on her.
Thereafter, Budh Ram Ealongwith, his wife Kamli and son Hazari Lal

removed Anita to the hospital in a taxi. This witness stated that no

. quarrel took place between Anita and her in-laws and also statec

that there is no cust'iom of giving or taking of dowry in their
community. |

15. DW2 Om Prakasr} claims that he hadgoné alongwith the
appellant Budh Ram, B:{:}dri Prashad, Mala Ram and Madan Lal to the

house of Munna Lal, father of the deceased at Ranjit Nagar for bringing

the deceased back to her matrimonial home. He stated that éaid

meeting was attended from the girl’s side by Munna La! (father), his
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brother Jagdish, his another brother and 3/4 neighbours.

asked Munna Lal as to

| 6

When he

why he was not prepared to send Anita to her

matrimonial home, Munna Lal explained that Anita was being

immature and was not

agreeable to go back to heir matrimonial home.

- Cn this, neighbours of Munna Lal told him that he was bound to send

~ that if Anita did somethi

create problem.

‘Section 498A read with

eye-witness to the occu

Anita to her matrimonial home. Munna Lal agreed and asked Anita to

get ready to go to

her matrimonial home. The deceased Anita,

however, created a scene and insisted that she would not go. The

witness further stated'that when they were talking, he over-heard Anita

saying that if she was forced to go to her matrimonial home, she would

do something untoward and on this, he expressed his abprehension

How;
apprehension and said
there was no cause for v
16. On consideration
favour with the learned

evidence, the learned /

guilty of the charges ur

them accordingly.

17. Learned counsel fc

ng untoward in her matrimonial h'ome, it would
ver, Munna Lal and neighbours ignored said
that the deceased was being imméture and
vorry on that count.

of evidence, the defence version did not find
Trial Judge and relying upon the prosecution
\dditional Sessions Judge found the appellants

ider Section 302 read with Section 34 IPC and

Section 34 |PC and convicfed and sentenced

or the appellants has submitted that there is no

'rence and the case of the prosecution is based

upon the dving declarai:ion of the deceased and the testimony of her

Crl.A.No. 887/2009 .
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- parents PW3 Munna Lal and PW6 Jilla Devi in support of the charges

under Section 302 and 498A IPC. ‘He submitted that the dying

~declaration of the deceased is not reliable, being -unnatural and -

i

inconsistent with the other evidence on record. Otherwise also, the

- dying declaration is suspicious as it has not been, recorded in

-accordance with Delhi High Court Rules pertaining.to the procedure to

be followed while recording dying declaration. Learned counsel further

" submitted that the testimony of PW3 Munna Lal and PW6-Jilla Devi

. regarding the demand for dowry or causing of harasemeht or cruelty to

the deceased is vague and is bereft of'specific instances.. Therefore, it

is not safe to rely upon|their evidence. Thus, he has summed up that

 the impugned judgment of conviction cannot be sustained under law.

-18. - Learned counsel for the State, on the other hand, has canvassed

in favour of the impugned judgment. He has submitted that in'th_e

instant case, the dying declaration Ex.PW9/A has been recorded by the

Executive Magistrate, 'who had no axe to grind either with the

. appellants or with the family of the deceased. Therefore, there is no

reason to suspect its cbrrectness. Learned counsel for the State has

. drawn our attention to Iche ‘appl'ication Ex.PW17/A / Ex.PW11/DA dated

19t April, 2007 addres_s:,;ted by the ‘Investigating Officer ASI Hari‘ Kishan

(PW17) to the CMO, WéErd' No. 12, RML Hospital seeking'permission for

recording statement of i!the deceased. On this application, there is an

i

“initial "endorsement dated 20 April, 2007 wherein the doctor

'co'ncerned has declared the patient fit for statement. In view of tnis, .
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Magistrate Surender

with Secticn 34

" declaration.

20.

learned counsel for the

the submission of the

1€

State has submitted that there is no force in

fearned counsel for the éppellants that the'

certificate of fitness of the deceased was not obtained by the Executive

declaration Ex.PW9/A.

Singh

(PW9) before recording her dying

Thus, learned counsel for the State has

summed up that the learned Trial Judge has rightly relied upon the

dying deciaration to return to finding of guilt of the appellants.

16.

On perusal of the impugned judgmént,

it is clear that the

conviction of the appellants for the offence under Section 302 IPC read

IPC

is based solely upon the purported dying

'dieclarat_ion of the 'dece:vased Anita. Therefore, before 'adverting to the

rival

appropfiate to discuss

In the case cf Na

contentions against the

impugned conviction, we deem it

the legal principles relating to the dying

llapati Sivaiah Vs. Sub-Divisional Officer,

Guntur, A.P. 2007 V AD(Cr.) (S.C.) 45, the Hon'ble Supreme Court -

while discussing the is:

inter ailia, observed thus:

“18. It is equ
at our hands
basis for con
caution must

sue of evidentiary value of dying declaration,

ally well settled and needs no restatement
that dying declaration can form the sole

viction. But at the same time due care and

be exercised in considering weight to be

given to dyin
any number

g declaration in-asmuch as there could be
|o’r circumstances which may affect the

truth. This court in more than one decision cautioned

that the cour

ts have always to be on guard to see that

the dying deciaration .was not the result of either

tutoring or prompting or a product of imagination. It is
the duty of the courts to find that the deceased was in a

fit state of m

" Cri.A.No. 887/2009

nd to make the dying declaration. In order
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S.C. 1817, Hon'ble Su

to satisfy itself that the deceased was in a fit mental
condition to make the dying declaration, the courts have

'to look for th

19. . It is
declarations

e medical opinion.

not difficult to appreciate why dying
are admitted in evidence at a trial for

"Evidence Act; state :

murder, as a striking exception to the general rule
against hearsay. For example, any sanction of the oath
in the case|of a living witness is a thought to be
balanced at Ieast by the final conscience of the dying
man. Nobody, it has been said, would wish to die with a
lie on his I|ps A dying declaration has got sanctity and
a person glvmg the dying declaration will be last to give
untruth as he stands before his creator. There is a legal
maxim "quo Moriturous Praesumitur Mentire”
meaning, that a man will not meet his maker with lie in
his mouth. Woodroffe and Amir Ali, in their treatise on
“when a man is dying, the grave
position in which he is placed is held by law to be a

sufficient gro
of oath and ¢

und for his veracity and therefore the tests
ross-examination are dispensed with.

20. The court has to consider each case in the

circumstances

| of the case. What value should be given

In the case of Sm

to a dying |declaration is left to court, which on
assessment of the circumstances and the evidence and
materials on [record will come to a conclusion about the
truth or otherwise of the version, be it written, oral,
verbal or by’ sign or by gestures. It is also a settled
principle of law that dying declaration is a substantive
evidence and an order of conviction can be safely
recorded on the basis of dying declaration provided the
court .is fully‘l,satisfied that the dying declaration made
by the deceased was voluntary and reliable ‘and the
author recorded the dying declaration as stated by the
deceased. This court laid down the principle that for
relying upon|the dying declaration the court must be
conscious that the dying declaration was voluntary and

further it was recorded correctly and above all the

maker was in a fit condition - mentally and physically -
to make such|statement.”

governing dying declaration as under:-

Crl.A.No. 887/2009

(i) . There I’:.a neither rule of law nor of prudence that .
dying derlaratlon cannot be acted upon without
corroboration "(Munn’u Raja v. State of M.P.) (1976) 3
SCC 104; 1976 SCC (Cri.)376; (1976) 2 SCR 764.
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(ii) If the Court is satisfied that the dying declaration is
true and voluntary it can base conviction on it, without
corroboration. (State of U.P. v. Ram Sagar Yadav)
(1985) 1 SCC|552: 1985 SCC (Cri) 127: AIR 1985 ‘SC 416;
Ramavati Devi v. State of Bihar (1983) 1 SCC 211:
1983 SCC (Cri) 169: AIR 1983 SC 164.

(iii) This Court has to scrutinise the dying declaration
carefully and imust ensure that the declaration is not the
result of tutorlng prompting or imagination. The deceased
had opportunlty to observe and identify the assailants and
was in -a ﬂt state to make the declaration. (K.
Ramchandra| Reddy v. Public Prosecutor) (1976) 3
'SCC 618: 1976 SCC (Cri) 473:AIR 1976 SC 1994.

(iv) Where dyllng declaration is suspicious it should not be

acted upon without corroborative evidence. (Rasheed

Beg v. State| of M.P.) (1974) 4 SCC 264 : 1974 SCC (Cri)’
. 426. o o

i
(v) Where the deceased was unconscious and could never
make any dymg declaration the evidence with regard to it

is to be rejected (Kake Singh v. State of M.P.) 1981
Supp. SCC 25 1981 SCC (Cri.) 645 : AIR 1982 SC 1021.

(vi) A dying declaratlon wh|ch suffers from infirmity cannot
form the basns of conviction. (Ram Manorath v. State of
P.) (1981) 2/ SCC 654 : 1981 SCC (Cri) 581.

{vii) Merely because  a dying declaration does not
contain the details as to the occurrence, it is not to be
‘rejected. (State of Maharashtra v. Krishnamurti
Laxmipati Naldu) 1980 Supp.-SCC 455 : 1981 SCC (Cri)
364 : AIR 1981 SC617.

(viii) Equally, merely because it is a brief statement, it is
not be dlscarded On the contrary, the shortness of the
statement |tself guarantees truth. (Surajdeo Oza v.
State of Bihar) 1980 Supp. SCC 769 : 1979 SCC (Cri) 519
: AIR 1979 SC i1505
(ix) Normally‘ the court in order to satisfy whether
deceased was! in a fit mental condition to make the dying
declaration Iook up to the medical opinion. But where the
eyeWItness has said that the deceased was in a fit and
conscious state to make this' dying declaration, the
‘1
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medical opinion cannot prevail. (Nanahau Ram and Anr.
v. State of M.P.) 1988 Supp. SCC 152 : 1988 SCC (Cri)
342 : AIR 1988 SC 912. _ '

x) Where the prosecution version differs from the version
as given in the dying declaration, the said declaration
cannot be acted upon. (State of U.P. v. Madan Mohan)
(1989) 3 SCC 390 : 1989 SCC (Cri) 585 : AIR 1989 SC
1519." :

22. The legal position which emerges from above is that there is no
rule of law or prudénce that a dying declaration cannot be acted upon
without corroboration. However, when the case is based solely upon
the dying declaration, 'Ethe court must not lose sight'of the fact that
dying declaration is an untested ‘piece of evidence as the accused did
not get a chance to test the veracity of the déclaration on the anvil of
cross-examination. Thus, it becomes obligation of the Court to |
scrutinize the dying declaration carefully and before ac_ting upon the
same, the conscier-lce. of the court must be satisfied that dying
declaration is not the result of tutoring, profnpting, imagination or
vengeance and that the deceased was in a fit state of mind to make
the declaration. It is al$o essential that the dying declaration, before it
is acted upon, must inspir_e the confidence of the Court and it should be
beyond suspicion.

23. On careful consideration of the evidence on record, we find
substantial merit in the submissions of Iearnéd counsel for the -
appellants.' Ex.PW9/A is the purported dying declaration of the
deceased Anita. In thié dying declaration, the deceased had narrated

the manner in which the incident of burning took place that “on 19t
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Inl

9

April, 2007 at 03:00 a.m. i»n the mdrning While she was sleeping, her
sister-in-law, brother-in-law and father-in-law caught hold of her and
her mother-in-law and husband set her on fire affer pouring kerosene
oil on her". If this version i's.to be believed, then the incident took
place in the bedroom of the house. This fact is belied by the testimony
of Investigating Officer ASI Hari Kishan (PW17), who is the first police
officer to reach the house of the appellants where fhe incident took
place as per the prosecution case. It is not clear from his evidence if he
inspected the bedroom of the house. He has stated that on inspection
of house, he did not find any tell tale sign of burning in the house such
as burnt clothes etc. He also stated that on Ilocal inquiry conducted by
him, it transpired that the incident had taken place in the bathroom on
the grbund floor of the house and there was odour of kerosene oil in
the bathroom as well as in the ‘gali’ near the bathroom. This
circumstance rules out the poésibility of the occurrence having taken
place in_ the Abedroom and makes the dying declaration suspect.
Otherwise also, the story in the dying declaration Ex.PW9/A appears to
be unnatural and it giyes an imp‘ression that an attempt has been
made td rope in entireE fémily of the husband of the deceased. On
further perusal of dying declaration, it transpires that the deceased
Anita purportedly stated that when she was set on fire, she raised
alarm for help but nobody came. forward. Thereaftér, her husband,
father-in-law and mother-in-law took her to. DDU Hospifa[ where she

became unconscious and when she regained consciousness, her
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parental family members were present by her si,de in RML Hosbit-al.
The fact that the family members of the deceased had met her before
the arrival of the Executive Magistrate raises a possibility of the dying
declaration being the result of tutoring and prompting by the parents
of the deceased. Thus, we do not find it Safe to rely upon the‘ dying

declaration of the deceased.

~24.  The other criticism against the dying declaration is that it has not

been recorded in accordance with thé procedure for fecording dying
declarétion as providedl under Delhi High Court Rules. Delhi High Court
Rules, Volume lll, Chapter 13A deals with the procedure for recording
the dying declaration. Rule Ill of this Chapter provides that before
proceeding to record the dying declération, the Magistrate shall satisfy
himself that the declarant is in fit condition to make a statement and if
the medical officer is present or his presence can be secured without
loss of time, his certificate as to the fitness of declarant to make
statement should be obtained. The Rule further provides, if however,
the circumstances do not permit waiting or the attendance of medical
officer, the Magistrate may, in such a case proceed to record the dying
declaration but he should note down why he considered it inadvisable
to wait for the doctor’'s attendance. Leérned counsel for appellants
submitted that above rule was- not followed by the Executive
Magistrate. Learned counsel for the State has submitted that in the

instant case, above-said Rule has been followed before recording the

dying declaration. In support of this contention, learned counsel for the
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State has drawn our attention to the application Ex.PW17/A /
Ex.PW11/DA dated 19% April, 2007 addressed- by the Investigating
Officer to CMO se.eking permission for recordinvg the statement of the

deceased. On this application, of course, there .is an endorsement

dated 20" April, 2007 “patient fit for statement”. However, it is not

~ clear from this endorsement as to which doctor had appended this

endorsement and even the time at which the patient' was declared fit -
for statement is not mentioned. The concerned doctor, who
purportedly dec_:lared the patient fit fdr statement, has not been
examined to prove this endorsement. Df. Poras Chaudhary, Sr.
Resident, RML Hospitalt was examined in this case as PW11. Though,
he has prbved his endorsement dated 19" April, 2007 on the Said
application declaring the patient unfit for statement on said day at
12:50 p.’m.,' he has not stated \anyth.ing about the endorsement datéd
20t April, 2007 declaring the patieht fit for statement. Learned
Prosecutor did not even care to ask him to identify the handwriting and
signature of doctor concerned. Further, on perusal of the charge-
sheet, it transpireé that the concerned doctor, who had declared the
patient fit for st-atement? has Vnot even been cited as a witness in the list
of witnesses detailed in the report under Section 173 Cr.P.C. Under
these circuvmstances, the'prosecution cannbt take adVantage of the
aforesaid endorsement which has not been proved on record. . Even if
for the sake 6f argum-ent,A it is assumed th-at this endorsement was

made by the doctor concerned, there is no clue at what time the
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paﬁent was declared fit for statément sé as to give an assurance that
when the Executive Magistrate proceeded to examine the deceased,
she was in a fit condition to make clear and concise declaration. This
'circumstance also makes the dying declaration vulnerable. Further,
on perqs'al of the MLC of the deceased Ex.PW4/A prepared at DDU
Hospital, it tr’anspires that MLC records “alleged history of burn injury
as told by patient herself and brought by”. From this, it transpireé that
in the first instanée, when the deceased Anita was examined by the
concerned doctor at DDU Hospital, though she stated that she had
| suffered burn injury, she did not blame either of the appellants. This
circumstance, coupled with the fact that the deceased was taken to the
hospital by her husband Hazari Lal (appeilant) also goes in favour of
the appellants and compounds the suspicion against the correctness of
the dying declaration. Thus, we do not find it safe to rely upon the
dying declaration Ex.PW9/A. Once dying declaration is held unworthy
of reliance, we find it difficult to sustain the conviction of the appellants
under Section 302 IPC.
25. As regards the offence under Section 498A IPC, the case of
prosecution hinges on the testimony of PW3 Munna Lal and PW6 Jilla
Devi, pérents of the decéased. Munna Lal (PW3) has testified that fhe
appellant Hazari Lal was in the habit of drinking and after drinking, he
used to beat the deceased. Hé aiso stated that the a.ppellant Hazari .
Lal used to demand motor-cycle as well as cash Rs. 50,000/- from his

daughter and for that reason, he used to beat her. PW6 Jilla Devi has
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stated that the deéeased was married td Hazari Lal (appellant) on 06
March, 2002. Her ‘gona’ took place three years after the marriége.
Immediately after ‘gona’, appellant Hazari Lal, pérents-in-law of the
deceased and her sister-in-law quarrelled with her. She however could
not tell the reason for said quarrel. She has stated that her daughter
gave her a telephone call and she brought her back to her parental
home and she stayed with them for about one year till the appellants
along with other visited their house and assured that they would not
quarrel with the deceased and took her.along with them. In her entire
examination-in-chief, she did not state about any demand for dowry
made by the appellants. However, when she was cross-examined by
learned APP with the perrﬁission of the Court, she admitted a
suggestion that her daughter was tortured for the demand of dowry
and volunteered that a motor-cycle and a sum of Rs. 50,000/- was
demanded in cash. She also admitted the suggestioh put by learned
APP that the decéased was tortured by her husband, parents-in-law,
brother-in-law Yogesh and sister-in-law Seema.
26. The above-said version of PW3 Munna Lal and PW6 Jilla Devi is
not reliable as it is vague in nature and it is bereft of the specific
instances and specific dates on which the deceased was meted out
with cruelty or dowry‘ demands. Admittedly, ‘elder sister of the
deceased was also married in the same family on the same day to the
elder brother of the 'appellant. There is no complaint by the elder sister

of the deceased about any dowry demand from her. It is improbable, if
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~ not im'pos'sible, that .t'he. parents-in-law of the deceased would demand

B

dowry and ill treat only one of their daughters-in-law. Neither Munna
Lal (PW3) nor Jilla Devi (PW6) are categoric that anyone of the -

appellants hadAev‘er demanded dowry from them. Admittedly, Sunita,

sister of the deceased was married in the same house, therefore, if the -
story rega"rding demand of dowry is true, Sunita was the best perSon to

know about the demand as well as the cruel treatment meted out to

her sister. She has neither been cited as a witness nor examined by

the prosecution. Her husband Murari Lal was examined as PW12 with a

view to prove the CD Ex.PX of videography done at the time of
‘marriage of the deceaSed and her sister. No quéstion,was-asked by

) learned Prosecutor to' Murari Lal (PW12) regarding- the treatment

meted out to the deceased in her matrimonial home. From the above,
we do not find it safe to rely upon the testimony of PW3 Munna Lal and

PW6 Jilla Devi. Further, it is admitted case of the prosecution that the .

~deceased was sent to her matrimonial home by her parents  after a

‘biradri’ meet at the instance of the appellants. Had there béen any

- issue of dowry demand or cruelty, obviously, under the natural course

of circumstances, that issue would have cropped up in the di'scu'ssions

-in the “biradri’ meet. None of those personswho-v{/ere part of the sai,d'

meeting have been exém'ined'by the prosecution to prove as to what

- .was discussed in the ‘biradri’ meet. This circumstance also leaves a

lacuna in the prosecution case and goes against the prosecution. Thus, -

under the circumstances, we are not inclined to rely upon the
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_testimony of PW3 Munna Lal and PW6 Jilla Devi. Therefore, the charge

under Section 498A IPC must fail.
27. Learned counsel for the State has submitted that even if it is

plresumed that the prosecution has failed to establish the guilt of the

-appellants under Section 302 IPC, they still are guilty of the offence of

committing dowry death of Anita punishable under Section 304B IPC
since it is established on record that the deceased Anita was married to
the appellant Hazari'Lal son of the other two appellants on 06™ March,

2002 and she sustained burn injuries at her matrimonial home on_19th

April, 2007 which ultimately proved to be fatal when Anita expired on

03 May, 2007 i.e. withifn 7 years of her marriage.

28. We do not find merit inv this contention for the reason that bne of
th‘er most essential ingrédients to attract Section '3_O4B IPC which raises
a presumption of guﬂt against the éccused persons is that the
deceased soon before her death must have been,lsubjected to cruelty
or harassment by her husband or any relative of her husband in‘
connection with the demand for dowry. On consideration of evidence,
we find that the prosecution has failed to prove this essenfial

ingredient of offence under Section 304B IPC. In the discussion while

“dealing -with charge under'_Section 498A IPC, we have already

concluded that the evidence of PW3 Munna Lal and PW6 Jilla Devi,

‘parents of the deceased pertaining to dowry. dema;nd_ or cruelty-or

harassment caused to the deceased is unreliable. Apart from the

testimony of aforesaid two witnesses, there is no other evidence on
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record to suggest that the deceased was subjected to cruelty or

Aharassment by the appellants in connection with demand for dowry

soon before her death. Therefore, in our view, the charge under

Section 304B IPC must fail.

- 29. The result of above discussion is that the prosecution has failed

to establish the guilt of the appellants under Section 302 IPC and under
Section 498A IPC both read with Section 34 IPC or under Section 304B
IPC. We, therefore, set aside the impugned judgment of conviction and
consequent order on sentence and acquit the appellants, giving them
benefit of doubt.

30. The appellants are reported to be in custody. They may be

" released forthwith if not required in any other case.

31. The appeal stands disposed of accordingly.

v
AJIT BHARIHOKE, ).
Ll

JUNE 03, 2010 A.K. SIKRI, ].
akb. ) o :
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