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CAV JUDGVENT
1. As comon question of law and facts arise in
t hese group of petitions, they are being disposed

of by this common judgnent and order.

2. In this group of petitions, the respective
petitioners, registered as stock brokers wth
SEBI being nenbers of Regional Stock Exchanges
and also registered as sub brokers with SEBI of
subsidiaries of their parent Regional exchanges,

who are registered as sub brokers with SEBI as
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menbers of Bonbay Stock Exchange (hereinafter
referred to as the “BSE’) and National Stock
Exchange (hereinafter referred to as the “NSE’)
have chal l enged the legality and validity of SEB

(Stock Brokers and Sub Brokers) (Anmendnent)
Regul ati ons, 2003 (hereinafter referred to as the
“Requl ati ons 2003"); circul ar bei ng
No. SEBI /M RSD/ DSP- 1/ Cl R- 31/ 2004 dated 26-8-2004
and the circular dated 12-5-2005 naking the sane
applicable to the nenbers of the recognized Stock
Exchanges operating through the subsidiaries of
such recogni zed St ock Exchanges. By t he
Regul ati on 2003, only stock brokers wll issue
direct contracts to the investors of their sub
brokers and the sub brokers shall not issue
confirmati on nenos and the delivery of securities
and the paynent of funds shall be nmade directly
between stock brokers and the clients of sub

br okers.

3. The case on behalf of the petitioners in
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nutshell is as under:

SEBI  had cone into force on 30-1-1992.
Section 30 of the said Act enpowers SEBI to nake
regulations with the previous approval of Central
Governnent by notification, consistent with the
Act and the Rules nade thereunder, to carry out
the purposes of the Act. Section 13 of the
Securities Contracts (Regulations) Act, 1956 (for
short “the Act, 1956”) deal wth the contracts in
notified areas, which are held to be illegal in
certain circunstances. That a nenber of a Stock
Exchange is entitled to enter into a contract on
principal-to-principal basis wth any nenber of a
Stock Exchange. A nenber of one particular
exchange can enter into a contract on principal-
to-principal basis with any nenber of a Stock
Exchange. Section 15 of the Act, 1956 provides
that every nenber of a recognized exchange shal
enter into a contract as a nenber in respect of
any securities, only with a nenber of a

recogni zed Stock Exchange and that he shall do so
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Wi th any other person, who is not a nenber of a
recogni zed exchange, only if he has secured the
consent or authority of such person and such
concerned authority is disclosed in the note,
menor andum or agreenent of sale or purchase that
he is acting as nenber. Section 12 of the SEBI
Act deals wth registration of brokers, sub
br okers, share transfer agent, etc. The
petitioners, who are registered as share brokers
of the Ahnedabad Stock Exchange/Baroda Stock
Exchange/ Saurashtra and Kutchh Stock Exchanges, as
the case may be. Section 2(e) of SEBI (Stock
Brokers and Sub Brokers) Rule, 1992 define *Stock
Broker” and section 2(f) of SEBI (Stock Brokers
and Sub Brokers) Rule, 1992 define “Sub Broker”.
As per the circular dated 16-1-1998, the nenbers
of the Stock Exchange, who were acting as sub
brokers through the nenbers of other Stock
Exchanges were required to obtain a certificate
of registration from SEBI to act as sub broker

under the Rule and Regul ations, 1992. Sonewhere
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in the beginning of the year 1998, the Stock
Exchange, Munbai had requested for SEBI ' s
approval for expansion of BOLT System all over
India including to all the Regi onal St ock
Exchanges. Pursuant to the sane, SEBlI invited
comments/confirmation of its draft circular from
all the Regional Stock Exchanges in respect of
BOLT expansion by its letter dated 26-2-1998.

It is also the case of the petitioners that
in the year 1995, with an intention to facilitate
the investors all over the country to trade on
one particular Stock Exchange, the SEBI granted
permssion to carry out trades and transact
buying and selling of the securities on the
national Stock Exchange by national information
on-line trading system Accor di ng to the
petitioners, said permssion thereby permtted
the trades to be wundertaken on the on-line
trading system even in the areas which were
notified under section 13 of the Act, 1956. By

press release dated 29-10-1996, SEBI inter alia
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al l oned expansion of Munbai Stock Exchange
termnals to cities other then Mnbai on the
terns and conditions stipulated therein. Pursuant
to the said permssion granted by SEBI a
Menorandum  of Under st andi ng bet ween St ock
Exchange, Miunbai and the Regi onal Stock Exchanges
was entered into. By circular dated 3-4-1998, the
requi renent for approval of setting wup of
term nal s at Ahnedabad wer e laid down.
Subsequently, it was realized that the trading
volumes in the Regional Stock Exchanges were
consi derably declining, which raised the question
of survival of the Regional Stock Exchange and
the same becanme a matter of concern for al

concerned. A group was fornmed by SEBI and a
neeting of the said group was held on 8-9-1999 to
di scuss the suggestion/revival plans forwarded by
smal | exchanges by small exchanges for their
survival . The sai d gr oup consi der ed t he
suggestion/revival plans submtted by small Stock

Exchanges and nade certain recommendations, one
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of which was permssion to be granted for
pronotion of a subsidiary which can acquire
menbership right of | arger Stock Exchanges
vi z. NSE/ BSE/ CSE/ DSE or any other Stock Exchanges
subject to the wusual conditions applicable to
other nmenbers. SEBI, therefore, decided that
smal | exchanges may pr onot e or f 1 oat a
subsi diary/ conpany to acquire nenbership right
of other Stock Exchanges subject to certain
conditions. Thus, according to the petitioners,
the subsidiary pronoted/ forned by the nenbers of
a Stock Exchange was to be treated as equival ent
to all other nenbers of the |arger Stock Exchange
as the sane was permtted to acquire nenbership
right of other Stock Exchanges subject to certain
conditions. SEBI issued a circular dated 26-11-
1999, whereby certain conditions were |aid down
which may be required to be conplied with by such
subsi di ary/ conpany which was proposed to Dbe
formed. One of the conditions as per the said

circular was that no person other than nenbers of
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parent Stock Exchange or the exchange itself
woul d be eligible to acquire any share holding in
the said subsidiary/conpany. Thus, according to
the petitioners, as per the conditions stipul ated
i n t he circul ar dat ed 26-11- 1999, t he
subsi di ary/ conpany was entitled to register only
the nenbers of +the Stock Exchange which was
pronoting the said subsidiary/conpany as its sub
broker and no other client/sub broker was to be
entertai ned by such subsidi ary/conpany. Thus, the
Regi onal Stock Exchange brokers trading through
the subsidiaries were required to get thenselves
registered as sub brokers of the subsidiary and
they were required to observe the sane capital
adequacy norns in respect of the turn over limt,
gross exposure and margin as would be applicable
to the stock brokers, nmenbers of the Stock
Exchange, Minbai (BSE) and the National Stock
Exchange of India Ltd. (NSE). Subsequent thereto,
the SEBI reviewed the functioning of t he

subsi di ari es and deci ded t hat such
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subsi di ari es/ conpani es shall be required to
conply with certain mninmum requirenents in order
to ensure that the transactions in subsidiaries
were taken in a manner which are not detrinental
to the interest of the investors and also to
enable the subsidiaries to provide a safe and
t ranspar ent mechani sm of transaction I n
securities. Further directions were issued by
SEBI vi de Its ci rcul ar dat ed 11-2- 2003.
Thereafter, SEBI constituted an internal group
for reviewng the operation of sub brokers. A
concept paper was published on review of capital
adequacy, reiterating supervision of sub brokers.
The group enphatically recomended that since the
SEBI has pronoted the nenbers of Stock Exchanges
to act as sub brokers to nenbers of other Stock
Exchanges, definition of sub broker contained in
Rule 2(f) of SEBI Rule, 1992 needs to be changed.
Vide circular dated 2-6-003, it was enphatically
reiterated by SEBI that “para 2 as per the

condi ti ons ment i oned i n t he circul ar, t he
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subsi di ary/ conpany can register only the nenbers
of parent Stock Exchange as sub brokers of the
subsi di ary/ conpany and no other client/sub broker
can be ent ertai ned by t he
subsi di ary/ conpany. ..

The notification dated 23-9-2003 in respect

of anmended Regul ations 2003 cane to be issued in
exercise of powers conferred upon the SEBI by
section 30 of SEBI Act, 1992. By notification
dated 23-9-2003, SEBI nmade requirenent stated
therein to amend Regulations of 1992 having
resultant effects as under:

(a) One sub broker shall be affiliated to
one nenber of the exchange. There shall
be a privity of contract between the
menbers and a client introduced to the
menbers by the sub broker affiliated to
such nenber. A tripartite agreenent has
been directed to be entered into by and
between the subsidiary, sub broker and

the end client of the sub broker:
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(b)

(¢)

(d)

(e)
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No Director of a cooperate nenber shall
act as a sub broker to the sane
cor por ate nenber;
A menber shall not deal wth a person as
a sub broker unless such person has been
granted certificate registration by the
SEBI ;
A menber shall issue contract directly
to the <client introduced by his sub
broker instead of the sal e/ purchase note
to be issued by the sub broker;
The delivery of securities and the
paynment of f unds relating to the
transaction shall be mde directly
bet ween a menber and t he client
I ntroduced by the sub broker affiliated

to such nenber.

4. After the notification dated 23-9-2003, after

about nore than a nonth, SEBI 1ssued a circul ar

dated 28-10-2003 which has been in exercise of



SCA/ 9878/ 2005 13/ 96 JUDGVENT
powers conferred upon SEBI under section 11(1) of
the Act of 1992 read with section 10 of the Act,
1956 to protect the interests of investors in the
securities and pronote the devel opnent of and to
regul ate the securities market. It is the case on
behal f of the respective petitioners that the
said nodel byelaws have been finalized by SEBI
based on the report of the commttee appointed by
the SEBI itself. According to the petitioners,
Clause 2.3.48 of the said nodel byelaws defines
the word 'subsidiary trading nenber' and it
specifically states that subsidiary trading
menber neans and includes a trading nenber of a
subsidiary of a Regional Stock Exchange, where
subsidiary has acquired trading-cumclearing
menbership of all the exchanges and were such
tradi ng nenbers has obtai ned necessary perm ssion
to deal in the securities market as a stock
broker from SEBI and/or to exchange as may be
permtted fromtine to time. Thus, according to

the petitioners, the sub brokers of a subsidiary
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of a Stock Exchange whi ch has acquired nenbership
of BSE/NSE has been treated separately and
differently from an ordinary sub broker. Despite
the specific directions given by SEBI to the BSE
and NSE and all other Stock Exchanges, the NSE
and BSE did not carry out the said directions and
did not inplenent the decisions of SEBI which was
directed to be inplenmented imediately and such
I npl emrentation was required to be communi cated to
SEBI, which has necessitated the petitioners to
pray for a relief of direction to the NSE and BSE
to inplenment the nodel byelaws as per the
di rections of SEBI

According to the petitioners, the circular
dated 28-10-2003 is a circular in exercise of
powers conferred upon SEBI under section 11(1) of
the Securities and Exchange Board of India Act,
1992 read with section 10 of the Act, 1956 and
the sanme has, till date, never been wthdrawn

and/ or nodified in any manner what soever.
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5. According to the petitioners, the status of
subsi di ary/ conpany of a Regional Stock Exchange
Is very peculiar in nature and follow ng are the
mai n characteristic of the sane.

(a) Such subsidiary/conpany of a Regiona
Stock Exchange is directed by SEBI
virtually Ilike an extension of Stock
Exchange and its nenber while dealing
wth investors operates |ike stock
broker and not |ike sub broker.

(b) Such subsidiary/conpany of a Regiona
Stock Exchange has been established
pur suant to t he revi val package
fornmul ated by the second respondent for
Regi onal Stock Exchanges in Novenber,
1999.

(c) As directed by the second respondent
such subsidiary/conpany is a subsidiary
of the Regional Stock Exchange and it
cannot undertake any proprietary trade

It can deal with only nenbers of
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(d)
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Regi onal Stock Exchange who are further
registered as sub brokers wth the
second respondent. It cannot deal wth
other sub brokers or any other client.
The board of directors of such
subsi di ary consi sts of majority
publ i ¢/ St ock Exchange nom nees. The
menber directors are in mnority.

The nmenbers of Regional Stock Exchange
who are further registered as sub
brokers of such subsidiary/conpany of
t he Regional Stock Exchange are required
to keep separate deposit wth said
subsi diary/ conpany, in addition to the
deposit with Regional Stock Exchange of
whi ch t hey are menber . The
tradi ng/ exposure limt as well as margin
nornms for the nenbers or Regional Stock
Exchange dealing with their subsidiary
are the sane as applicable to those

prem er Stock Exchange of which such
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6. It
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subsidiary or a conpany is nenber.

The default at such subsidiary or
conpany of the Regional Stock Exchange
shall nmean default at Regional Stock
Exchange also for the nenbers of the
respective Regi onal St ock Exchange
operati ng t hr ough its
subsi di ary/ conpany.

The nmenbers of the respective Regional
Stock Exchanges while operating through
Its subsidiary/conpany are subjected to
regul ar I nspection requirenents |ike
st ock broker/tradi ng nenber.

The Investors Gievance Cell of the
respective Regi onal St ock Exchange
handl es conplaints of investors/clients
of the Regional Stock Exchange nenbers
for operation of a subsidiary/conpany

al so.

Is further the case of the petitioners
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t hat subsequent to the | ssuance  of t he
notification dat ed 23-9- 2003, vari ous
representations were nmade by the stock brokers of
such  Regi onal Stock Exchanges through the
Federation of India Stock Exchanges and also
directly by sone of the nenbers of such Regional
St ock Exchanges from tinme to tine and the SEB
had been hol ding various neetings and di scussi ons
used to take place upon such representations and
therefore,, the inplenentation of the conditions
of a nodel tripartite agreenent envisaged under
the said anendnent notified on 23-9-2003 was
post poned from tinme to time. It is the case of
the petitioners that circular dated 31-3-2005,
issued by SEBI in exercise of its powers
conferred upon it wunder section 11(1) of the
Securities and Exchange Board of India Act, 1992
treats the sub brokers of subsidiaries of
recogni zed Stock Exchanges, who are registered as
stock brokers and their registered sub brokers

differently and unequal to other stock brokers
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and sub Dbrokers and has clearly stated that
special provisions were being nmade in the SEB

Regul ati ons, 1992 which would be notified
shortly. According to the petitioners, t he
af oresaid circular having been issued, they were
assured that SEBI was naking special provisions
for the petitioners in the SEBI, Regulations,
1992 which were to be notified shortly. Wiile the
petitioners were awaiting such notification of
separate provisions for them all of sudden
W thout stating any reason whatsoever, SEB

I ssued another circular dated 12-5-2005 just
wWthin 42 days and intimated its decision that
the subsidiaries of the registered Stock Exchange
who are registered as stock brokers and their
regi stered sub brokers shall also conmply with the
provisions of Regulations, 2003 and it was
further stated 1in the said circular that
considering the changes that are required in the
exi sting system of t he subsi di ari es for

I npl ementation and conpliance wth the said
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regulations, it has also been decided to allow
the said subsidiaries of Stock Exchanges and
their sub brokers, to conmply wth the said

regul ations from 1-6-2005.

7. According to t he petitioners, t he
I nplications of nmaking Regul ati on 2003 applicabl e
to the subsidiaries floated by different Regi onal
Stock Exchanges and their internediaries are as
under :

1. The Regul ations 2003 would elimnate
over 13,000/- sub brokers who are
regi stered wth SEBI . Wth t he
| npl ementation of the new Regul ations,
the problemof loss of identity for sub
brokers will becone even nore acute in
the case of internediaries registered
wth RSE subsi di ari es. The RSE
subsidiaries would cease to play an
active role on NSE and BSE, |ust

because they have been classified as
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sub brokers/ trading nenbers.

. The new Regulations require the sub

brokers to disclose all details about
their clients to their principal stock
br oker s/ tradi ng menber s, I ncl udi ng
scal e of brokerage rates charged to the
clients and this wuld lead to a
conflict of interest between the stock
brokers/ trading nmenbers and their sub
brokers, as both the principals and
their agents (sub brokers) would be
interested in ganering business from
the sanme set of clients. The sub
brokers have built up their clientele
over long years of dedicated service
and their efforts will be reduced to
naught in case the sub brokers are

el i m nat ed.

.New Regulations would lead to nuch

grater concentration of the stock

broking activity to a limted nunber of
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| ar ge-si zed menber s whi ch IS
detri nent al to t he bal anced and
equitable growh of the securities
i ndustry and is against the stated
obj ectives of the Governnent of India

and SEBI .

. Regul ations 2003 presuppose a highly

efficient banking system enconpassing
all the banks wth electronic funds,
transfer facility ( EFT) avail abl e
across the country. However, t he
| nadequaci es and inefficiencies of the
present banking system would not only
cone in the way of normal stock trading
operations with function on a T + 2
system but may also lead to scans in

t he banki ng i ndustry.

.At present, the Investor &ievances

Cells and the Arbitration mechani sns
available at the RSEs are used very

effectively by the investors to resolve
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any grievance or dispute against the
sub brokers who are affiliated to the
RSE Subsidiaries are elimnated and the
process of redressal of grievances and
di sputes of the investors wll becone
nore conpl ex. Such grievances and
di sputes would, therefore, have to be
resolved only by the Investor Gievance
Cell and the Arbitration nechani sm of
the main exchange (i.e. NSE and BSE)
which adds to cost, conplexity and
I nconveni ence for the investors.

It is also further submtted that various
representations were nmade from tine to tine
pointing out inplications of the applicability of
the said anendnent and conditions thereof to the
petitioners and the difficulties to be faced by
the petitioners upon such applicability. However,
SEBI did not take into consideration the sanme and
proceeded wth making the said regulations

applicable to the petitioners al so.
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8. It is submtted by Shri Soparkar, |earned
senior advocate appearing on behalf of the
petitioners t hat sub br okers of
subsi di ary/ conpany of Regional Stock Exchange are
cl ass by thenselves and the anendnent is contrary
to earlier direction issued by SEBI vide circular
dated 26-9-1999. It is also further submtted by
himthat even by circular dated 31-3-2005, it was
stated by SEBI that for the petitioners, specia
provi si ons are bei ng made I n t he SEBI
Regul ati ons, 1992 which would be notified shortly
and therefore, the Anmendnent Regulations 2003
were not nade applicable to the sub brokers of
subsidiaries like the petitioners. Therefore, it
Is submtted that now it is not open for the SEB
to apply the Amendnment Regulations 2003 to the
petitioners and directing to apply tripartite

agr eenent .

9. It is also further submtted by Shri Soparkar
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that as per Section 10 of the Act, 1956, all the
exchanges are bound to act as per the advice of
the SEBI and when SEBI vide circular dated 28-10-
2003 advised the exchanges to anend their bye
laws in line wth the nodel bye |aws, BSE and NSE
are bound to obey the said advice and anend their
bye laws and therefore, it is requested to direct
r espondent Nos.3 and 4 to inplenent t he
directions given vide circular dated 28-10-2003
and carry out necessary anendnent in its bye |aws
so far as the sane are inconsistent with the node

bye | aws.

10. Shri Soparkar, |earned senior advocate has
relied wupon the followng decisions of the
Hon' bl e Suprene Court in the case of;
(i1)M G Badappanavar and Another V. State of
Kar nat aka and others reported in (2001) 2
SCC 666
(ii)Onkarlal Bajaj and others V. Union of

I ndia and another reported in (2003)2 SCC
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673

(i11)Oxford University Press V. Conm ssioner
of Inconme Tax reported in (2001) 3 SCC 359
(page 35)

(iv)Shakuntala Sharma (Ms) V. H gh Court of
HP. At Shima and another reported in
(1994) 2 SCC 411 (para 12)

(v)Union of India and others V. Ram Gopal
Agarwal and others reported in (1998) 2 SCC
589

Rel ying upon the aforesaid decisions, it is

submtted that equality is a basic feature of the
Constitution of India and any treatnent of equals
unequal Iy or unequals as equals wll be violation
of the basis structure of the Constitution of
India. It is further submtted that as sub
brokers of subsidiaries are class by thensel ves,
they are treated at par wth the other sub

brokers and thus unequals are treated equally.

11. Petitions are opposed by SEBI. Shri SN
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Shel at, |earned Advocate GCeneral appeared wth
Shri  Chhatrapati and Shri Jay Amn for Singhi &
Co. for SEBI. Petitions are opposed by mainly
subm tting as under:

1. The petitioners are registered as sub
brokers within the neaning of Rule 2(f) of
the SEBI Rules 1992 and the petitioners
thenselves have admtted that they are
registered with SEBI as sub brokers of
subsidiary conpany. SEBI rules have been
framed under Section 23 of the SEBI Act and
SEBI Regul ations have been framed under
Section 30 of the SEBI Act and the Rules and
the Requl ations have force of law and are in
the nature of subordinate 1egislations.
Regul ati ons were anended by anmendnent in
Regul ations in the year 2003 with effect
from 23d Sept enber, 2003. and wer e
enforceable with effect from 237¢ Septenber,
2003 in terns of the anended Regul ations.

However, since the representations were nade
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on behal f of t he petitioners, an
adm ni strative decision dated March 31, 2005
was t aken not to enforce the said
Regul ation. Thereafter, having considered
the representation received from various
I nterests, It was resolved to enforce
regul ation uni formy Wi t hout provi di ng
special to the petitioners. The Reqgul ations
have been anended after thorough study as
reflected from the concept paper. It was
recommended that in the absence of privity
of contract between the broker and client
sone tinme client face difficulty in the
court of law in enforcing his claim when
sub brokers have absconded and/or failed to
satisfy the dues of the clients. The concept
paper, therefore, recomended that there
should be tripartite agreenent between the
broker, sub broker and the client and that
contract note is to be issued by the broker

t hrough sub broker in favour of the client.
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The object for anmending Regulation is that
the client is sufficiently assured that he
can neke claim against the broker in spite
of the failure of sub-broker in view of the
tripartite agreenent between the Brokers,
Sub Brokers and client and the contract note
executed by the Stock Brokers through the
Sub Broker in favour of the client. The
amendnents are in the interest of the
| nvestors and public interest.

2. There was no reason for the SEBI to treat
the petitioners, who are sub brokers as a
special <class other than of sub brokers.
Initially, there was a contenplation for
treating them separately but from overal
consideration of the representations from
all the interests, SEBI had resolved to
| npl erent the anended regul ati ons.

3. The petitioners have clained relief on the
basis of directions given by the SEBI to the

BSE and NSE to adopt the Model Bye-Ilaws, for
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a wit of mandanus against them to approve
the bye-laws in conformty with the node
bye-laws which has been circulated on the
basis of the special report. However, at
this st age, Model Bye- | aws are not
enforceabl e and have not been approved of by
the BSE and NSE and there have been
representations on behalf of the NSE and BSE
as regards the proposed Model Bye-I|aws.
Therefore, no reliefs can be granted on the
basis of the Mdel Bye-laws which have still
not cone into force. Even, ot herw se,
assum ng the Mddel Bye-laws are or becone
applicable, the definition provided in the
Model Bye-laws does not confer any |egal
right in favour of the petitioners. Except
the definition section the Mddel Bye-laws do
not refer to the concept of subsidiary
trading nmenber. The said definition becones
redundant as thereafter no reference is nade

to such a class. Definition given in the
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Model Bye-laws is not usef ul to the
petitioners as they are neither nenbers of
the BSE and NSE. It is only at the instance
of the Menbers that such a relief can be
cl ai med against the BSE and NSE. The Bye-
laws do not confer any such right as
subsidiary trading nenber in terns of
depositors. Except the definition section
there is no further rights flow from the
said bye-law. The petitioners cannot rely
upon draft Bye-laws for making out a case
that they should be separately treated.
After proper studies the anendnents have
been brought in order to protect the
I nvestor from foul play of the sub brokers
by nmaking broker responsi ble for t he
transacti on by provi di ng tripartite
agreenent and contract note to be issued by
t he br oker t hr ough sub br oker. The
definition of the subsidiary trading nenber

does not define the petitioners as a
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di sti nct cl ass. | t recogni zes t he
petitioners as a subsidiary trading nenber
and the second part refers to the perm ssion
the subsidiary trading nenber has obtained
to deal in the securities market as a stock
broker. Perm ssion to deal as a stock broker
woul d necessarily nean permssion to trade
as a stock broker at respective Regional
St ock Exchange, of which the petitioners are
menbers and not a permssion to trade as a
stock broker on BSE and/or NSE, as they are
nerely a registered sub broker.

4. The proposed anendnent is not inconsistent
wth the policy as reflected from the
circular dated 26" Novenber, 1999, wherein
It is indicated that subsidiary shall not
undertake any dealing in securities on its

own account.

12. Shri Shel at, |earned Advocate GCeneral while

opposing the present Special Cvil Applications,
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has submtted that prayer 6(a) seeks exenption
from inplenmentation of Securities and Exchange
Regul ati ons, 2003, through instrunentality of
Article 226 of the Constitution of India on the
basis of the Mddel Bye-Laws, which have not cone
in force. It is submtted that the Menorandum of
Under st andi ng execut ed bet ween t he St ock
Exchange, Munbai and the St ock Exchange,
Ahmedabad on 26.6.1997, is not in force today and
therefore, there is no need to consider the
contents of ht so called Agreenent particularly
when, the petitioners were registered as a sub-
broker wth SEBI and has been thereby permtted
to trade on BSE and NSE through the subsidiary /
conpany floated by the respective Regional Stock
Exchanges, as a sub-broker. It is submtted that
the present Special Gvil Applications are not
mai nt ai nable as the subsidiary / conpany, which
has beconme a Menber of BSE and/ or NSE, has not
cone forwarded before this Court for any relief

and the Petitioners are not concerned with the
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managenent and / or affairs of the subsidiary /
conpany. Therefore, the petitioners cannot be
permtted to raise any cause on behalf of such
subsidiary / conpany. It is also further that
there is no differentiation in the SEB

Regul ati ons between Sub-brokers of a regqular
Broker or Sub Broker of a subsidiary of Regional
Stock  Exchange, and though the Regulations
applies to the petitioners from the date the
petitioners becane a Sub- broker, the petitioners
seek enactnent of separate Regul ations for itself
through Wit of Mandamus under Article 226 of the

Constitution of India, which is not perm ssible.

13. It is submtted that no nmandanus nmay be
I ssued by this Court to direct a legislative act.
It is submtted that in effect, the prayers
sought in the present Special Cvil Applications
are to direct the SEBI to amend the SEBI (Stock
Broker and Sub Broker) Regulations, 1992, in

order to take the subsidiaries and their sub



SCAV 9878/ 2005 35/ 96 JUDGVENT
brokers out of the scope of the anmendnents nade
thereto on Septenber 23, 2003. It is submtted
that being a registered sub broker, they are
obliged to conply with the provisions of the SEBI
Regul ati ons, 1992 and they cannot now back out
and plead that the SEBI Regulations does not

apply at all to them

14. It is also further submtted by him that
Securities and Exchange Boar d of | ndi a
Regul ati ons, 2003 were anended on 23-9-2003 and
the sane have been made applicable from that date
onwards to the petitioners too, except the
requi renment of execution of tripartite agreenent,
which stood deferred till 31-3-2005. It is
submtted that the execution of tripartite
agreenent is now mandatory. It is also further
submtted that the Securities and Exchange Board
of India Regulations, 1992 were applicable to the
petitioners from the date the petitioners becane

sub brokers and therefore, it cannot be said that



SCA/ 9878/ 2005 36/ 96 JUDGVENT
anmendnent nmade in the said Regulations, do not

apply to them

15. Shri Shelat has drawn the attention of the
court to the facts leading to the inpugned
anmendnent Regul ation, 2003 and submtted that
NSE was established in 1994-95 with nation w de
electronic trading termnals. The BSE also
expanded its trading platform into nation w de
el ectronic BOLT termnals. As a result, a drastic
decline was seen in the turnovers of the various
smal | er Regi onal Stock Exchanges and consequently
in the business of their nmenbers. In order to
revive these small Stock Exchanges and protect
their menbers, an Expert Conmttee on revival of
smal | er Stock Exchanges was constituted by SEBI.
Based on the recomendations of the Committee,
SEBI had by its circular dated 26-11-1999,
permtted these exchanges to form wholly owned
subsidiaries which could then obtain nmenbership

of larger Stock Exchanges such as NSE and BSE.
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The nmenbers (stock brokers) of the small
exchanges were allowed to becone sub-brokers of
such subsidiaries to enable themto trade on the
BSE/NSE in their capacity. It is submtted that
for such nenbers of smal l er exchanges to
ot herwi se obtain trading rights as nenbers in the
BSE & NSE in view of the huge deposit required to
be nmade for the sane high cost of the nenbership
card etc. was difficult, therefore, the SEBI had
facilitated the setting up of this nodel by
requesting BSE and NSE to waive sone of their
requirenents and gr ant menbership to the
subsidiaries of the smaller exchanges to enable
their nenbers to get business. It is also further
submtted that even acquiring nenbership rights
of other Stock Exchange by subsidiary conpany of
smal | Stock Exchanges was al so subject to certain
conditions. It is submtted that, that does not
mean that the normal regulatory regine applicable
for carrying on activity of stock brokers and sub

brokers would not be applicable to the sub
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brokers of the subsidiaries. It is submtted that
to continue such activity, the subsidiaries and
their sub brokers would have to conply wth the
applicable regulatory regi ne and any changes nade
thereto. It is submtted that till the anmendnent
In question were notified and also thereafter,
the sub brokers of the subsidiaries had been
followng all requirenments of SEBI (Stock brokers
and Sub brokers) Regulations, 1992 as was being

done by the other stock brokers and sub brokers.

16. It is submtted that prior to the inpugned
Regul ati ons, 2003 two bipartite were required to
be entered into one between the stock broker and
the sub broker and the other between the sub-
br oker and hi s client. In respect of
transactions, contract notes would be issued on a
consol i dated basis by the stock broker to the sub
broker and sub broker in turn, issued a purchase
or sale note to the client. The sub-broker wll

make paynent/collect noneys to/from clients and
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shal | also make delivery/receive securities
to/from clients in respect of its clients
transaction. It is submtted that in light of the
fundanmental changes undergone in the capital

market, SEBI constituted an Internal Goup to
inter alia review provisions relating to capita

adequacy, reporting and supervision of sub
brokers and the group cane out with a concept
paper. The group mainly identified the areas of
concern rel ating to (1) dient Agr eenment
(2)I nspection of the books and records (3)
Brokers acting as unregistered sub broker (4)

Cessation of sub brokership etc.

17. It is submtted that the SEBI considered the
report of the group and the public comments were
received and SEBlI found many infirmties in the
operation of the then existing regulatory system
and it was found that in case of any default by a
client, the sub brokers may default to other

clients both in paynent and delivery. Wen sub
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brokers defaulted in giving confirmation nenos,
the client cannot even nove for arbitration in
case of dispute/default, as he has no docunent
evi dencing sale or purchase. Sub brokers at tine
| ssued bogus confirmation nenos, which were not
backed by trades on the system of the exchange.
The clients had no neans of knowng that his
trades were not actually put through the exchange
system It was also found by the SEBI that at
times, even where the broker had termnated his
relationship with the sub broker, the sub broker
had held forth to the client as if he continued
to be the sub broker and issued confirmation
menos etc. It is submtted that in view of the
above and after detailed internal deliberations,
Regul ati ons, 2003 were notified on Septenber 23,
2003 and the main changes brought about, were the
fol | ow ng-
(a) Agreenent with sub broker, client of the
sub broker and main broker: A sub broker

shall enter into a Tripartite Agreenent
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(b)

(¢)

(d)

(e)

18. It
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wth the main stock specifying the scope
of rights and obligations of the stock
broker, sub broker and such client of the
sub Dbroker, to establish privity of
contract between the stock broker and the
client of sub broker.

| ssuance of direct contract note by the
stock broker to the clients of the sub
br oker;

D rect paynment of funds/delivery of
securities by the stock broker to the
clients of the sub broker and vice versa;
Recognition of sub brokers by the
respective Stock Exchanges in order to
bring Stock Exchanges as the front |ine
regul ator for sub brokers as well;

No director of a stock broker shall also

be a sub broker to the same stock broker.

Is submtted that the main object of the

amendnent and the Regul ations, 2003 as an



SCA/ 9878/ 2005 42/ 96 JUDGVENT
I nvestor protection neasure so that the investor
Is aware who is responsible for serving him and
to firmy establish the role of stock brokers
vis-a-vis ultimate clients of the sub broker and
to make him explicitly responsible towards such
clients; and to insulate the client from the
defaults of the sub broker and the consequences
of their acts of omssion and commssion. It is
subm tted t hat t he sai d amendnent s wer e
applicable to all stock brokers and sub brokers

I ncl udi ng subsidiaries and their sub brokers.

19. It Is submtted that after the above
amendnment s wer e notified, SEBI recei ved
representations from the market including from
the subsidiaries and their sub brokers and
therefore, SEBI decided to defer the strict
| npl ementation of the anendnents vide various
circulars. It s submtted that SEBI vi de
circular dated 26-8-2004 informed the stock

brokers and sub broker, including of the
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subsidiaries that requirenent of Mdel Tripartite
Agreenment between the stock broker, sub broker
would conme into effect from 1-12-2004 and the
sane was extended upto 1-4-2005. It is submtted
t hat vi de ci rcul ar dat ed 31- 3-2005 SEB

Instructed all the exchanges that the anmendnents
woul d be inplenented strictly from April 1, 2005
In respect of stock brokers and sub brokers but
t he sai d I nstruction di d not apply to

subsidiaries and their sub brokers “for the

present”. It is submtted that thereafter on a
review of the above decision and considering the
vari ous representations from certain ot her
broking entities and sub brokers seeking review
of the applicability of anmendnments to them also
and it was felt advisable not to have a separate
regul atory regine for subsidiaries and their sub-
brokers and it was decided that the subsidiaries
and its nmenbers also wll have to conply wth the
anmendnents uniformy with other stock brokers and

sub brokers and the said decision was conveyed
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vide circular dated 12th May, 2005.

20. Meeting wth the contention on behalf of the
petitioners that earlier a sSubsidiary was
prohibited from entering into contracts with the
clients, however, by way of anendnent, such
subsidiary is conpelled to enter into contract
wth the <client directly and therefore, the
amendnent is contrary to the direction issued by
SEBI vide circular dated 26-9-1999, Shri Shel at
has submtted that a subsidiary of a Regional
Stock Exchange which is a broker on the NSE BSE,
cannot undertake any proprietary business or any
busi ness on behalf of its direct clients. It is
submtted that prohibition upon the subsidiary/
conpany from “dealing in securities on its own
account” only refers to proprietary business i.e.
the stock Dbroker buys or sells shares or
securities in his own nane. It is further
submtted that the obligation to register only

the nenbers of the Stock Exchange which is
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pronoting the subsidiary/conpany as its sub-
brokers and no other client/sub broker to be
entertained by the subsidiary/conpany, only
prohibits business on behalf of his direct
clients, where the stock broker 1issues the
contract note in favour of such clients. It is
submtted that the aforesaid prohibition does not
In any manner prohibit such a subsidiary of a
Regi onal Stock Exchange from issuing contract
notes in the name of the clients of its sub-
brokers. It is submtted that a subsidiary was
being permtted to do business on behalf of a
sub- broker, wherein the subsidiary buys or sells
shares for the clients of a sub broker. It is
submtted that prior to the anmendnent Regul ations
2003, the contract note was issued by the stock
broker (subsidiary) to the sub broker and the sub
broker in turn, issued a purchase or sale note to
the client and after the Amendnent Regul ations
2003, the contract note is required to be issued

by the Stock Broker in the nanme of the client of
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the sub broker. Under the new Reqgul ations, sub-
broker is obligated to facilitate obtaining of
such a contract note fromthe stock broker. It is
submtted that the issuance of contract note by
the subsidiary of a Regional Stock Exchange to
and in the nane of the clients of the sub brokers
does not amount to “dealing in securities on its
own account”. | t IS subm tted t hat t he
requi renment of a stock broker issuing a contract
note directly in the nane of a client of its sub
broker is uniformy applied, be it a normal stock
broker or a subsidiary of a Regional Stock
Exchange, which too is a stock broker. It is
submtted that the SEBI Regulations do not
differentiate between these two stock brokers.
SSmlarly, there is no differentiation between
the sub brokers of a regular broker or sub broker
of a subsidiary of Regional Stock Exchange under
the SEBI Regul ations therefore, it is submtted
that it cannot be said that the anmendnent

Regul ations 2003 is in conflict wth the
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directions issued by SEBI in its circular dated

26-9-1999.

21. It is submtted that after 1997, SEBI has
mandat ed that “no broker shall deal wth a
person who is acting as a sub broker unless he is
registered with SEBI as a sub broker.” Therefore,
It iIs submtted that it was the duty cast upon
the stock broker to see that his client is not
acting in the capacity of a sub broker unless he
Is registered with SEBI as a sub broker. It is
submtted that vide <circular dated 26.9.1999
while permtting the Regional Stock Exchanges to
float a subsidiary/conpany, it was stated that
the nenbers of the Stock Exchange shall register
t hensel ves as sub-brokers of the subsidiary to
enable them to trade through the subsidiary. It
Is submtted that all the petitioners were
registered as a sub-brokers of a subsidiary to
trade on NSE and/or BSE, through subsidiary as a

sub-broker and till date they have acted as a
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sub- broker and they are required to follow and
conply with the regulations applicable to the
sub-broker. It is submtted that the provisions
of SEBI (Stock Broker & Sub Broker) Regul ations
1992 were not applicable to the petitioners. This
being so SEBI (Stock Broker & Sub Broker)
(Arendnent) Regul ations; 2003 would not be
applicable to the petitioners as it is only and

amendnent to Regul ations; 1992.

22. It S subm tted t hat t here IS no
differentiati on between a sub-broker of a regul ar
stock broker or a sub-broker of a subsidiary of
Regi onal Stock Exchange and therefore, it cannot
be stated that the petitioners being sub-brokers
of subsidiary are a class by thensel ves.

Meeting wth the subm ssions on behalf of the
petitioners that the SEBlI accepted that the
petitioners are not a normal sub-broker and are a
cl ass by thenselves and that it was stated by the

SEBI vide circular dated 31.3.2005 that for the
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petitioners, special provisions are being nmade in
the SEBI Regul ations; 1992 and the sane would be
notified shortly, it is submtted by Shri Shel at
that in fact, vide circular dated 31.3.2005 SEBI
Instructed all the exchanges that the Amendnents
woul d be inplenented strictly from April 1, 2005
I n respect of stock-brokers and sub-brokers but a
decision was taken at the relevant tinme that the

said instructions wuld not apply “for the

present” to subsidiaries and their sub-brokers
for whom special provisions are being nade in
the Regul ations which would be notified shortly.
It is submtted that after careful consideration
It was felt that having a dual regulatory regine
may i ncrease such requests from ot her brokers and
sub-brokers. It is submtted that on review of
the above directions, it was felt advisable not
to have a separate regulatory regine for the
subsidiaries and their sub-brokers, particularly,
since it was to be eventually nerged with the

normal regulatory regine and therefore, it was
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decided that the subsidiaries and its nenbers
also would have to conmply with the anmendnents
uniformly wth other stock brokers and sub-
brokers. It is submtted that nerely because SEBI
post poned the inplenentation of the provisions of
the Amended Regulations in respect of the
petitioners, It cannot be said that t he
petitioners have a right to demand that they nmay
be exenpted from the rigours of the regulations
which were franmed with the basic object of

I nvest or protection.

23. It is submtted that the petitioners have no
right to insist upon enactnent of any particular
Regul ations, as there is no such fundanental
right guaranteed to the petitioners. It is
submtted that no mandanus would lie to direct
the legislature to enact a particular law or
regulation. It is submtted that SEBI has not
treated unequals as equal. It is submtted that

there is no question of treating unequals as
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equal, as the petitioners are registered sub
brokers under the SEBI Regulations; there is no
di fference between the  sub-broker of t he
subsidiary and a nornmal sub- br oker . It is
submtted that nerely because, once it was stated
that the requirenent of the execution of
Tripartite Agreenment mght not be applicable to
the petitioners, the sane can never be terned as
exenption from the applicability of the SEBI

Regul ations to the petitioners.

24. Now neeting with the subm ssion on behal f of
the petitioners to inplenment the nodel bye-I|aws |,
It 1s submtted that such nodel bye-laws are only
nodel and do not have any statutory force till
they are adopted by a Stock Exchange in
accordance wth Section 9 of the Securities
Contracts (Regulation) Act, 1956 and notified
both in the Gazette of India and the Oficial
Gazette of the respective State. It is submtted

that till today, no such nodel bye-laws of any
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recogni zed Stock Exchange have attai ned statutory
force by notification in the Gazette of India. It
Is further submtted that nodel bye-laws are not
I npl enented by BSE and NSE for many reasons. It
Is also submtted that as such inplenentation of
t he nodel bye-laws by other exchanges is not the
subject matter of the present Special GCvil
Appl i cati on. It is submtted that the SEBI
advi sed the exchanges to anend the bye-laws in
line with the nodel bye-laws vide circular dated
28-10- 2003. However, the same are to Dbe
I npl enented after followng the procedure and
therefore, this being so, if BSE and NSE have
suggested any changes in the nodel bye-Ilaws, they
cannot be conpelled to adopt the sanme wthout
nodi fication, through the instrunentality of
Article 226 of the Constitution of India. It is
submtted that in the nodel bye-laws, subsidiary
trading nenber is referred only in bye law 2. 3.48
and on careful consideration of the sanme, it

cannot be said that | t contenplates the
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petitioners as a distinct class. It is submtted
that in the entire nodel bye laws, there is no
further reference to subsidiary trading nenber
provi di ng for speci al t r eat ment to such
subsidiary trading nenber or enpowers them to
I ssue contract notes to their clients. It is also
further submtted that even bye-laws are subject
to the further direction that nay be issued by
SEBI. It is submtted that exam nation of the
nodel bye-laws by the concerned exchange or even
by SEBI before its inplenentation cannot be
termed as in violation of the direction issued by

SEBI .

25. It iIs submtted that Article 14 of the
Constitution of India does not forbid reasonable
classification of per sons, obj ect s and
transactions by the legislature for the purpose
of attaining specific ends. It is further
submtted that there is always presunption in

favour of the constitutionality of a statue and
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laws relating to economc activities should be
viewed wth greater latitude than |aws touching
civil rights such as freedom of speech, religion
etc. It is also further submtted that it is only
wthin the domain of the legislature and its
del egate to determne the best way to inplenent
and to incorporate substantive and procedural
measures for efficacious achievenent of the

obj ect of the Act.

26. Shri Shelat has relied upon the decision of
the Hon'ble Suprene Court in the case of
Maharashtra State Board of Secondary and Hi gher
Secondary Education and Anr V. Paritosh Bhupesh
Kurmarsheth reported in AIR 1984 SC 1543 and in
the case of Ms Sharma Transport V. Govt. of A P.
And O's. reported in AIR 2002 SC 322 in support
of his subm ssion and has submtted that while
considering the validity of Regulation, it is not
required to be considered the nerits of a policy

laid down by Regulation making body. He has
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relied upon the decisions of the Hon' ble Suprene
Court in the case of MD. Usman and Os V. State
of Andhra Pradesh reported in 1971(2) SCC 188
(para 4,5 and 7), in the case of Ms Khodya
Distilleries Ltd. etc. V. State of Karnataka and
Os.) (para 13,14,15,16 and 17) reported in AR
1996 SC 911 in support of his subm ssion and
submtted that when the statue oblige every
person to do a particular act, no relief for
exenption from operation of the provisions of the
Act can be granted if the sane anounts to policy
decision. He has also relied upon the decision of
the Hon'ble Supreme Court in the case of the
State of J & K V. Triloki Nath Khosa and Os.)
reported in AIR 1974 SC 1 (para 22,24, 26, 35, 37
and 38), in the case of E.V. Chinnaiah V. State
of Andhra Pradesh and Ors reported in JT 2005(11)
SC 482 (para 10,32,33,34 and 39), in the case of
Ashutosh Gupta V. State of Rajasthan and ors
reported in AIR 2002 SC 1533 (para 6) and in the

case of Pradip Chandra Parija and Os V. Pranod
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Chandra Patnaik and Os reported in AIR 2003 SC
4506 in support of his submssion and has
submtted that while considering classification,
the judicial scrutiny can extend only to the
consi deration whether the classification rests on
a reasonable basis and whether it bears nexus
wWth the object in view and it cannot extend to
enbar ki ng upon a nice or mathematical eval uation
of the basis of classification. Relying upon the
judgnments of the Hon'ble Suprenme Court in the
case of Krishnan Kakkanth V. Govt. of Kerala and
Os reported in AIR 1997 SC 128 and in the case
of Pradip Chandra Parija V. Pranod Chandra
Patnaik and Os reported in AIR 2003 SC 4506, it
Is submtted that a nere hardship cannot be a
ground for striking down the valid |egislation.
Rel yi ng upon the judgnents of the Hon'ble Suprene
Court in the case of Peerless Ceneral Finance and
| nvst. Co. Ltd and Another V. Reserve Bank of
I ndia reported in 1992(2) SCC 343 and in the case

of State of UP. And Os V. Sukhpal Singh Bal
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reported in JT 2005(8) SC 115, it is submtted
t hat normal |y in the field of econom c
| egislation, the Court should be very slow to
interfere with the policy decision and it is for
the expert body |ike SEBI to decide and take
decision. Relying wupon the judgnents of the
Hon' bl e Suprene Court in the case of Suresh Sheth
V. Comm ssi oner, |ndore Minicipal Corporation and
QG hers reported in JT 2005(9) SC 210 and in the
case of A K Roy V. Union of India and Another
reported in AIR 1982 SC 710, it is submtted that
no direction <can be issued directing the
executive to enact delegated |legislation and
relying upon the sane, it is submtted that the
prayer of the petitioners directing the BSE and
NSE to accept nodel bye |laws and anend the bye-
| aws accordingly cannot be granted. At |ast Shri
Shel at has submtted that as the anended
Regul ati ons, 2003 are to protect the investors
and pubic at large and in public interest, he has

request ed to di sm ss t he Speci al G vil
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Appl i cati ons.

27. Heard the |learned advocate appearing on

behal f of the parties.

28. The respective petitioners have prayed for an
appropriate order directing the respondent SEBI
and ot her exchanges i.e. BSE and NSE etc. not to
treat and consi der t he sub br okers of
subsi di ari es/ conpani es of Regi onal St ock
Exchanges equal to or at par wth the other sub
brokers as defined in rule 2(f) of the SEBI
(stock brokers and sub brokers) Regul ations 1992.
It is also further prayed that the petitioners
who are sub brokers of the subsidiaries/conpanies
of  Regi onal Stock Exchange be treated and
considered as Subsidiary Trading Menbers as
defined and/or referred to in the nodel bye |aws
publ i shed by SEBI on 27th Cctober, 2003 and not
make the provisions of the Regulations, 2003

applicable to the sub brokers of the subsidiaries
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or Regional Stock Exchanges. It is also further
prayed to quash and set aside the circular dated
26- 8-2004 issued by SEBI by which the SEBI has
formul ated uniform set of docunents whi ch are
required to be conplied wth by the stock
br okers, sub-brokers and subsidiaries of all the
Stock Exchanges. The petitioners have also
chal | enged the communi cation dated 12th May, 2005
of the SEBI by which the SEBI has issued the
ci rcul ar maki ng  anmendnent Regul ati ons 2003
applicable to sub Dbrokers of subsidiaries/
conpani es of Regional Stock Exchanges also. It is
al so further prayed by the petitioners that NSE
and BSE be directed to inplenent the directions
given by the SEBI by circular dated 28-10-2003 to
anmend their bye-laws as per the nodel bye |aws.
The sum and substance of the reliefs, sought by
the respective petitioners are (1) not to
| npl emrent the Regul ati ons 2003 so far as the sub-
broker of subsidiaries/conpanies of Regional

St ock Exchange (2) to direct the BSE and NSE to
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anmend their bye laws as per the nodel bye |aws
(3) to anmend the Regulations in such a manner
that sub brokers of subsidiaries/conpanies of
Regi onal Stock Exchanges be treated as a separate
cl ass and to | egi sl ate t he Regul ati ons

accordi ngly.

29. At the outset, it is required to be noted
that none of the petitioners have challenged
either the provisions of SEBI (Stock broker and
Sub broker) Regul ations, 1992 and/or SEBI (Stock
broker and Sub broker) (Amendnents), Regul ations
2003. For the aforesaid reliefs, the respective
petitioners have mai nly relied upon t he
recommendations of the commttee constituted by
SEBI issued vide circular dated 26-11-1999; the
provi si ons of t he nodel bye | aws, nor e
particularly, definition of subsidiary trading
menber (nodel bye | aw No.2.3.48) and the circul ar
dated 31st March, 2005 issued by SEBI not to

I npl ement and apply the Anendnent Regul ations
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2003 so far as sub Dbrokers of subsidiaries/
conpani es  of Regi onal Stock Exchanges are
concerned. At this stage, sone back ground is
required to be considered. NSE was established in
1994-95 wth nation wde electronic trading
termnals. The BSE also expanded its trading
platform into nation wde electronic BOT
termnals. As a result, a drastic decline was
seen in the turnovers of the various snaller
Regi onal Stock Exchanges and consequently in the
busi ness of their nenbers. In order to revive
these small Stock Exchanges and protect their
menbers, an Expert Commttee on revival of
smal | er Stock Exchanges was constituted by SEBI.
Based on the recommendations of the Commttee,
SEBI  had by its <circular dated 26-11-1999,
permtted these exchanges to form wholly owned
subsidiaries which could then obtain nenbership
of larger Stock Exchanges such as NSE and BSE.
The nenbers (stock Dbrokers) of the small

exchanges were allowed to becone sub-brokers of
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such subsidiaries to enable themto trade on the
BSE/NSE in their capacity. It is required to be
noted that but for the circular dated 26-9-1999,
the nenbers of the small exchanges woul d not have
been in a position to obtain trading rights in
the BSE and NSE. It is required to be noted that
for the purpose of obtaining trading rights in
the BSE and NSE, a nenber is required to have the
menbership card. It appears that SEBI had
facilitated the setting up of this nodel by
requesting BSE and NSE to waive sone of their
requi renments and gr ant menbership to the
subsidiaries of the smaller exchanges to enable
their menbers to get business. Even by circular
dated 26-9-1999, certain conditions were inposed
and the subsidiaries and their sub-brokers were
required to conply with the applicable regul atory
regime and any changes nmde thereto. It appears
that prior to the inpugned Regul ations, 2003 two
bi partite agreenents were required to be entered

into one between the stock broker and the sub-
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broker and the other between the sub broker and
his client. In respect of transactions, contract
notes would be issued on a consolidated basis by
the stock broker to the sub broker and sub broker
in turn, Issued a purchase or sale note
(confirmation neno) to the client and the sub
broker will mnake paynent/collect noneys to/from
clients and shall also nake delivery/receive
securities to/from clients in respect of its
clients transaction. It is the case of the
petitioners that in light of the f undanment al
changes wundergone in the capital market, SEBI
constituted an Internal Goup to inter alia
review provisions relating to capital adequacy,
reporting and supervision of sub-brokers and the
group cane out with a concept paper. The group
Identified certain areas of concern relating to
Cient Agreenent, Inspection of the books and
records, Dbrokers acting as unregistered sub-
broker and Cessation of sub brokership etc and

considering the report of the group and the
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different comments received, SEBI found nmany
infirmties in the operation of then existing
regul atory system and it was found that in case
of any default by a client, the sub-brokers may
default to other <clients both in paynent and
delivery; -Wen sub brokers defaulted in giving
confirmation nenos, the client cannot even nove
for arbitration in case of dispute/default; as he
has no docunent evidencing sale or purchase. -Sub
brokers at tinme issued bogus confirmation nmenos,
whi ch were not backed by trades on the system of
the exchange; -Even where the Dbroker had
termnated the relationship with sub-broker, the
sub- broker continue to enter into transaction and
do the business and issue confirmation nenos.
Considering the aforesaid infirmties, SEBI took
a decision to amend the SEBI (Stock broker and
sub broker) Requlations, 1992 and accordingly
SEBI (St ock broker and sub Dbroker) (Amendnent)
Regul ati ons, 2003 cane to be notified and they

cane to be enacted. It appears that the Amendnent
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Regul ations 2003 are brought to protect the
Interest of the investors and the main changes
which are brought by the aforesaid Regul ations
2003 are as under:
(a) Agreenment with sub broker, client of
the sub broker and main broker: A sub
broker shall enter into a Tripartite
Agreenment with the main stock specifying
the scope of rights and obligations of
the stock broker, sub broker and such
client of the sub broker, to establish
privity of contract between the stock
broker and the client of sub broker.

(b) Issuance of direct contract note by the
stock broker to the clients of the sub
br oker;

(c) Direct paynment of funds/delivery of
securities by the stock broker to the
clients of the sub broker and vice versa;

(d) Recognition of sub brokers by the

respective Stock Exchanges in order to
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bring Stock Exchanges as the front |ine
regul ator for sub brokers as well;

(e) No director of a stock broker shall also

be a sub-broker to the same stock broker.

It appears that considering the various
representations, though the Anmendnent Regul ations

2003 were notified, the requirenent of nodel

tripartite agreenment between the stock broker,

sub broker and client were postponed/extended

fromtinme to tinme, however, by circular dated 31-

3-2005, SEBI instructed all the exchanges that

the anmendnents would be inplenented strictly from

April 1, 2005 in respect of stock brokers and

sub-brokers but the said instruction did not

apply to subsidiaries and their sub brokers “for

the present”. It appears that at the relevant

time, SEBI took a decision to inplenent the
requi renment of Amendnent Regulations relating to
changes in role of sub-brokers and their main
brokers including format of the nodel tripartite

agreenent only to other sub-brokers of nmain
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broker and at the relevant tine, SEBI took a
decision not to apply the said instruction “for

the present” to sub-brokers subsidiaries of

recogni zed Stock Exchanges which are registered
as stock-brokers and through registered sub-
brokers. It appears that such a decision was
taken at the relevant tinme as sone changes were
under contenplation and the SEBI was considering
the status of sub brokers of the subsidiaries of
the recognized Stock Exchanges. It appears that
thereafter, SEBI took a conscious decision to
apply and inplenment the requirenents of Amendnent
Regul ati ons 2003 relating to changes in role of
sub brokers and their min Dbroker including
format of nodel tripartite agreenent to the sub
brokers of subsidiaries/conpanies to Regional
Stock Exchange also. It also appears that prior
thereto SEBI proposed nodel bye |aws and to anend
the definition of subsidiaries trading nenber and
direct and advise all the Stock Exchanges vide

circular dated 28-10-2003 to anmend the respective
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bye laws of concerned Stock Exchanges i nclusive
of BSE and NSE accordingly. The petitioners have
heavily relied upon the said circular dated 28-
10-2003 in support of their relief directing the
BSE and NSE to anmend their respective bye | aws so
far as the sane are inconsistent with the node

bye | aws.

30. It Is required to be noted that the
respective petitioners are the nenbers of
Regi onal Stock Exchange and as such are stock
brokers of respective Stock Exchanges and are
registered as a sub Dbroker of respective
subsidiaries of Regional Stock Exchange. Thus,
all the petitioners are as such Sub brokers and
the provisions of the Securities and Exchange
Board of India (Stock brokers and sub brokers)
Rul es, 1992 are applicable to them since the very
begi nni ng. Due to the fact that NSE was
established with nationwde electronic trading

termnals and the BSE al so expanded its trading
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platform into nation wde electronic BOT
termnals. As a result, a drastic decline was
seen in the turnovers of the various snaller
Regi onal Stock Exchanges and consequently in the
busi ness of their nmenbers to give sone relief to
them and on the basis of the recomendation of
the expert body on revival of smaller Stock
Exchanges, SEBI vide circular dated 26-11-1999
permtted the smaller exchanges to form wholly
owned subsidiaries which could then obtain
menbership of |arger Stock Exchanges such as NSE
and BSE and the nenbers (stock brokers) of the
small exchanges were allowed to becone sub-
brokers of such subsidiaries to enable them to
trade on the BSE/NSE in their capacity, vide
circul ar dat ed 26-9-1999. Q herw se, t he
respective petitioners were not in a position to
trade in the BSE/NSE as sub brokers wthout
registration. As per rule 3 of the Rules 1992 no
stock broker or sub broker shall buy, sale, dea

in securities unless he holds a certificate
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granted by the Board under the Regul ation. Even
granting of certificate to a sub broker by the
Board is also subject to the conditions as
envi saged under Rules 1992. As per Regulation 11
of the Regulations 1992 nmade in exercise of
powers conferred by Section 30 of the SEBI Act,
1992, an application by sub broker for the grant
of certificate shall be made in “form B’. Such
application for registration shall be acconpanied
by a recommendation letter in “form C from a
stock broker of a recognized Stock Exchange with
whom he is to be affiliated along wth two
references including one from his banker and the
said application form was required to be
submtted to the Stock Exchange of which the
stock broker, with whomhe is to be affiliated is
a nenber, and the Stock Exchange on receipt of
such an application, was required to verify the
I nformati on contained therein and also certified
that the applicant is eligible for registration

as per criteria specified in special Regulation
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5. As per regulation 18(b), the stock broker
shall not do any business wth any person as a
sub- broker unless such person has been granted
certificate of registration by the Board. As per
form B, the proposed sub broker was required to
mention the nane of the sub broker and the Stock
Exchange to which he is affiliated. Thereafter,
registered as a sub broker, he can trade in the
respective Stock Exchange. Thus, for the purpose
of trading in the BSE/ NSE, the petitioners were
required to get thenselves registered as a sub
broker of stock broker of BSE/NSE. For the
reasons as stated above, at the relevant tine, a
decision was taken to give certain benefits and
exenption by virtue of which they were permtted
to trade in the BSE/NSE as a sub broker of
subsidiaries of Regional Stock Exchange and the
concerned subsidiaries/conpanies of the Regional
St ock Exchanges wer e registered wth the
concerned Stock Exchanges i.e. BSE and NSE

Meani ng thereby, the subsidiaries of the Regi onal
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St ock Exchanges were the stock brokers of BSE and
NSE and as a sub broker of subsidiaries by virtue
of aforesaid circular dated 26-9-1999, they were
permtted to trade in the BSE and NSE.
Subsequently, in light of the fundanental changes
undergone in the capital market, SEBI constituted
an Internal Goup to inter alia review provisions
relating to capital adequacy, reporting and
supervi sion of sub brokers and the group canme out
Wth a concept paper before certain areas were
i dentified concerni ng client agr eenent,
| nspection of books and record, broker acting as
unregi stered sub  Dbroker, cessation of sub
brokership etc and considering the report
submtted by the group and the public coments,
SEBI found certain infirmties in the operation
of then existing regulatory system and SEBI
(stock  broker and sub  Dbroker) (Amendnent)
Regul ation, 2003 cane to be notified in the
Interest of the investors. It appears that and

according to SEBI, the anendnents are brought in
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as an investor protection neasure so that the
I nvestor is aware who is responsible for serving
him and to firmy establish the role of stock
brokers vis-a-vis ultimte clients of the sub-
broker and to make him explicitly responsible
towards such clients; and to insulate the client
from the defaults of the sub-broker and the
consequences of their acts of omssion and
conm ssion and the main changes brought about by
Amendnment Regul ations 2003 are already reproduced
her ei nabove and on going through the sane, it
appears to the court that they are in the
I nterest of the investors as now by virtue of the
sane, tripartite agreenent is required to be
entered into between the stock broker, sub broker
and client of the sub broker to establish privity
of contract between stock broker and the client
of sub broker and ultimately the stock broker
wll be responsible for paynent etc. Looking to
the representations, the requirenent of nodel

tripartite agreenment between the stock broker,
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sub broker and the client was postponed. However,
vide circular dated 31-3-2005, the sanme was nade
applicable to all the stock brokers and sub
brokers, but in view of the fact that SEBI
contenpl ated sone further provisions in favour of
sub- broker of subsidiaries, it was at the
relevant tine decided not to apply the said
provisions to the sub brokers of the subsidiaries
of Regional Stock Exchange and after careful
consideration the SEBI took a decision to apply
all  the provisions and the requirenents of
anended Requl ati ons 2003 by the sub broker of the

subsi di ary Regi onal Stock Exchange al so.

31. It 1is the <contention on behalf of the
petitioners that the anmendnent is contrary to the
earlier direction issued by SEBI vide circular
dated 26-9-1999. It is required to be noted that
Rul e 92 and Regulation 92 were already there and
the provisions were already there as stated

her ei nabove. However, by aforesaid circular dated
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26-9-1999, certain benefits were given to the
sub- brokers of subsidiaries and it can be said
t hat by t he Amendnent Regul ati ons 2003,
Regul ations 1992 are nade nore explicit and
clear and it can also be said that the benefit
which were given in the vyear 1999 by the
aforesaid circular are wthdrawn. As stated
above, as such the petitioners could not have
trade in the NSE/BSE w thout any registration as
per the Rules and Regulations of 1992. If the
contention on behalf of the petitioners are
accepted then it can be said that all the
petitioners were permtted to trade in NSE BSE
w thout their names being registered as a sub
broker of stock broker of BSE/ NSE, which is not
permssible at all. They cannot be permtted to
trade in BSE/NSE wthout getting thenselves
regi stered as sub broker with NSE/BSE. May be for
certain reasons, they mght have been permtted
but when SEBI as an expert body has taken a

consci ous decision to amend the rules, which are
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not wunder challenge at all, the petitioners

cannot be exenpted fromthe statutory provisions.

32. On the basis of the above circular of 1999
and subsequent circular dated 31-3-2005, it is
the contention on behalf of the petitioners that
they are class by thenselves, which cannot be
accepted. The petitioners are sub brokers and are
governed by Rules of 1992 and Regul ati ons of 1992
and now Anmendnent Regulations 2003. It is the
policy decision of the SEBI which is reflected in
t he Amendnment Regul ati ons 2003. When t he
petitioners are treated at par wth other sub
broker, it cannot be said that unequals are
treated as equals. Both are sub brokers and a
deci sion has been taken that all the sub brokers
be treated equally and all the sub brokers are
required to conply wth the requirenents of
Amendnment  Regul ations 2003 inclusive of the
format of the nodel tripartite agreenent and all

the Stock Exchanges are informed accordingly by
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circular dated 12-5-2005, by which it cannot be
said that it 1is illegal and/or dehors the
provisions of the statute. Merely because sone
speci al benefits were given earlier and/or it was
under contenplation, the petitioners cannot be
said to be of class by thenselves and/or cannot

be consi dered as separate class of sub broker.

33. There is no statutory provision and/or any
provi sions shown by the petitioners by which the
sub brokers of subsidiary/conpany of Regional
Stock Exchanges can be treated as special class
of sub broker. Merely because, in the year 1999
sone benefit was given at the relevant tine and
due to that benefit, the petitioner cannot be
said to be a special class of sub-broker. Looking
to the prevailing situation at the relevant tine,
I f sonme benefits were given and are subsequently
w t hdrawn and/or all the sub-brokers are treated
at par, It cannot be sai d t hat t he

action/decision of the SEBI is wholly arbitrary
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and/or illegal and/or contrary to the statutory
provi si ons. Under t he ci rcunst ances, t he
contention on behalf of the petitioners to treat
them as separate class of sub-brokers cannot be
accepted and their prayer not to treat and not to
consi der the sub brokers of subsi di ari es/
conpani es of Regional Stock Exchanges, equal to
or at par with other sub brokers as defined in
Rule 2(f) of the SEBI (Stock brokers and sub

brokers), Regul ation, 1992 cannot be granted.

34. Another prayer of the petitioners is to treat
and consider the sub-brokers of the subsidiaries/
conpani es of Regi onal St ock Exchanges as
subsidiary trading nenber as defined and/or
referred to in the nodel bye-laws published by
the SEBI on 27th October, 2003 is concerned, it is
required to be noted that as on today, nodel bye
| aws are proposed nodel bye |aws and the have not
been accepted by the other exchanges |ike NSE and

BSE. Therefore, on the basis of the nodel bye
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| aws, which are yet not beconme part of the bye
| aws of the respective stock exchanges, the said
prayer cannot be granted. The aforesaid nodel bye
|laws are to be adopted by the respective stock
exchanges in accordance with Section 9 of the
Act, 1956 and are required to be notified both in
the Gazette of India and the official Gazette of
the respective state and the said eventuality has
not taken place and therefore, the prayer of the
petitioners cannot be accepted. It appears from
the record that the nodel bye laws are not
I npl enented by the BSE and NSE and they are stil

considering to inplenent the nodel bye |aws and
from the correspondence and the affidavit-in-
reply filed by the BSE, it appears that there are
certain reservations of the respective stock
exchanges to inplenment the nodel bye |aws and
t hey have suggested sone changes in the nodel bye

| aws before its adoption.

35. It iIs also contended on behalf of the
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petitioners that wunder Section 10 of the Act,
1956 and the Regqgul ations, respective stock
exchanges are bound to obey the directions/advice
of the SEBI and that as the respective stock
exchanges i.e. BSE and NSE have not i nplenented
and/or acted as per the advice of the SEBI vide
circular dated 28-10-2003, it is prayed to direct
the respective stock exchanges nore particularly
BSE and NSE to inplenent their bye laws in |ine
wth the nodel bye laws. It is required to be
noted that BSE and NSE have represented to the
SEBI for anendnent in the bye | aws and/or changes
in the proposed bye laws. If for valid reasons,
BSE and NSE have yet not anended their bye |aws
considering the proposed changes, no relief can
be granted directing the NSE and BSE to anend the
bye laws as in line wth the nodel bye laws. This
Court in exercise of powers under Article 226 of
the Constitution of India, would not like to sit
as a Appellate authority over the decision of the

expert body and direct to enact a particular bye
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| aw and such an exercise would be beyond the
jurisdiction of this Court in exercise of powers
under Article 226 of the Constitution of India

Under t he ci rcunst ances, consi dering t he
procedure which is required to be followed as
contenpl ated under Section 10 of the Act, 1956
read with Rule 18 of the Securities Contracts
(Regul ations) Rule, 1956, the prayer of the
petitioners to direct the NSE and BSE to anend
their bye laws in line wth the nodel bye |aws

cannot be granted.

36. Now so far as the challenge to the circular
datd 26-8-2004 bearing No.SEBI/M RSD/ DSP-1/Cl R-
31/2004 and the circular dated 12th May, 2005 is
concerned, it is required to be noted that by the
aforesaid circulars, SEBI has directed all the
stock exchanges to conply with the docunentary
requirements uniformy by all the stock exchanges
and to inplenent the anmended Regul ations, 2003

and by circular dated 12t" May, 2005, it has also
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been decided that the docunentary requirenents
such as dient Regi stration Form dient
Agreenment, Tripartite Agreenent etc, wll have to
be conplied wth by the sub brokers of the
subsi di ari es/conpanies of the Regional St ock
Exchanges also. It is to be noted that the
aforesaid requirenent is as per the Regulations
2003 which are not under challenge. Wen a
circular has been issued to inplenent the
statutory provisions, it cannot be said that
there is any illegality. By circular dated 12th
May, 2005, a policy decision has been taken to
treat all the sub brokers at par and to inplenent
t he anended Regul ati ons, 2003 and ot her
requirenents by all the sub brokers. The deci sion
has been taken by the SEBI after careful
consideration. It is required to be noted that
SEBI is an expert body constituted under the
provisions of the Act consisting of experts and
adviser. As held by the Hon'ble Suprenme Court in

t he case of Peer | ess Gener al Fi nance and
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I nvestnment Co. Limted (supra), the Act assigns
the power to the SEBI to regulate the system It
is further held by the Hon'ble Suprene Court that
the experinentation of the economc |egislation
can best be left to the executive unless it is
found to be unrealistic or manifestly arbitrary.
It is also held that even if a law is found
wanting on trial, it is better that its defects
shoul d be denonstrated and renoved than that the
| aw should be aborted by judicial fiat. The
Hon' bl e Suprenme Court has further observed that
the Court has to see whether the schene, mneasure
or regulation adopted is relevant or appropriate
to the power exercised by the authority and
prejudice to the interest of depositors is a
relevant factor. In para 31 of the aforesaid
deci sion, the Hon' ble Suprene Court has held that
“the function of the Court is to see that |awf ul
authority is not abused but not to appropriate to
itself the task entrusted to that authority. It

Is well settled that a public body invested wth
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statutory powers must take care not to exceed or
abuse its power. It nust keep within the limts
of the authority commtted to it. It nust act in
good faith and it nust act reasonably. Courts are
not to interfere with economc policy, which is
the function of experts. It is not the function
of the Courts to seat in judgnent over matters of
econom c policy and it nust necessarily be |left
to the expert bodies. In such nmatters, even
experts can seriously and doubtlessly differ.
Courts cannot be expected to decide them w thout
even the aid of experts.” Thus, the prayer of the
petitioners to quash and set aside the aforesaid

regul ati ons al so cannot be accepted.

37. In background of the above fact situation;
t he rel evant provi si ons of t he amended
Regul ati ons, 2003; the circulars and the policy
decision of the SEBI, the judgnents cited at the
Bar on behalf of the respective parties are

required to be considered. So far as the judgnent
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cited at the Bar on behalf of the petitioners
referred to hereinabove are concerned, they are
on the issue that wunequals cannot be treated
equal s. As discussed hereinabove, there is no
question of treating unequals as equals in the
pr esent case. As observed earlier, t he
petitioners cannot be said to be a separate class
of sub-brokers. Al the petitioners are sub-
brokers and there is no distinction under the
statutory provision between the sub brokers of
subsi di ari es/ conpani es of Regi onal St ock
Exchanges and that of sub Dbrokers of the
principal brokers of stock exchanges. Earlier,
also the petitioners were governed by the Rules,
1992 and by anendnent of Regulations, 2003,
Regul ations of 1992 are further anended. Under
the circunstances, the aforesaid judgnents cited
at the bar on behalf of the petitioners are not

of any assistance to them

38. In the case of Mharashtra State Board of
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Secondary and Hi gher Secondary Education (supra),
the Hon'ble Suprenme Court has observed that it
woul d be wholly wong for the Court to substitute
its own opinion for that of the legislature or
Its delegate as to what principle or policy would
best serve the objects and purposes of the Act
and to sit in judgnent over the wsdom and
effectiveness or otherwse of the policy laid
down by the regulation nmeking body and declare a
regul ation to be ultra vires nerely on the ground
t hat in view of the Court, the i npugned
provisions will not help to serve the object and
purpose of the Act. So long as the body entrusted
wth the task of framng the rules or regulations
acts wwthin the scope of the authority conferred
on it, in the sense that the rules or regulations
made by it have a rational nexus wth the object
and purpose of the Statute, the court should not
concern itself with the wsdom or efficaci ousness
of such rules or regulations. It is also observed

by the Hon' ble Suprenme Court in the said decision
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that it is exclusively wwthin the province of the
| egislature and its delegate to determne, as a
matter of policy how the provisions of the
Statute can Dbest be inplenmented and what
nmeasures, substantive as well as procedural woul d
have to be incorporated in the rules or
regulations for the efficacious achievenent of
the objects and purposes of the Act. It is not
for the Court to examne nerits or denerits of
such a policy because its scrutiny has to be
limted to the question as to whether the
| npugned regul ations fall within the scope of the
regul ati on maki ng power conferred on the del egate

by the Statute.

39. In the case of MD. Usman (supra), the
Hon' bl e Apex Court has observed that validity of
a rule has to be judged by assessing its over all
effect and not by picking up exceptional case,
what the Court has to see is whether the

classification made is a just one taking all
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aspects into consideration. In the present case,
the petitioners are not on a better footing then
the other sub brokers, nerely because they are
menber s of subsi di ari es. O herw se, t he
petitioners cannot be the broker of another stock
exchanges i.e. BSE and NSE and they could not
have been permtted to business wth BSE/ NSE.
Whatever the rules and the bye laws are
applicable to the sub brokers of BSE/ NSE, they

are applicable to the petitioners al so.

40. In the case of Ms Khoday Distilleries
Limted (supra), the Hon'ble Suprenme Court has
observed that “the tests of arbitrary action
whi ch apply to executive action do not
necessarily apply to delegated legislation. In
order that delegated legislation can be struck
down, such legislation nust be manifestly
arbitrary, a law which could not be reasonably
expected to emanate from an authority del egated

with the |law nmaking power”. The Hon'ble Suprene
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Court has further observed in the said judgnment
that “the fact, however, remai ns that any
concession which is granted by the State or
export sales or inter-state sales is a matter of
policy. Ganting of such concession or absence of
such concession cannot nmake the rule itself
mani festly, arbitrary or unreasonable if the
appel lants are aggrieved by the existing rules or
woul d i ke a simlar concession to be extended to
sales which are to be made to MSIL in respect of
export orders or orders for supply outside the
state received by it, it is open to them to nake
a sui tabl e representation to t he State
Governnent. The absence of availability of such a
concessi on, however, cannot make the rules

arbitrary or violative of Article 14.

41. In the case of Ashutosh CGupta (supra), the
Hon' bl e Suprenme Court has considered the concept
of equality. Para 6 of the said judgnent reads as

under :
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“The concept of equality before |aw does not
I nvol ve the idea of absolute equality anongst all
which may be a physical inpossibility. Al that
Art. 14 guarantees is the simlarity of treatnent
and not identical treatnent. The protection of
equal law does not nean that all laws nust be
uni formed. Equality before the |law neans that
anong equal the |aw should be equal and should be
equal ly adm ni stered and that the |ikes should be
treated alike. Equality before the |aw does not
mean that things which are different shall be
treated as though they were the sanme. It is true
that Art. 14 enjoins that the people simlarly
situated should be treated simlarly but what
amount of dissimlarity would neke the people
dis-entitle to be treated equally is rather a
vexed question. A Legislature which has to deal
Wi th diverse problens arising out of an infinite
verity of human relations nust of necessity, have
the power of making special laws, to attain

particular object; and for that purpose it nust
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have | arge powers of selections or classification
of person and things upon which such laws are to
operate. Mere differentiation or inequality of
t reat ment does not “per se” anmount to
discrimnation within the inhibition of the equal

protection clause. The State has always the
powers to mneke classification on the basis of
rational distinctions relevant to the particul ar
subject to be dealt with. In order to pass the
t est of perm ssi bl e classification, t wo
conditions nmust be fulfilled, nanmely : (i) that
the classification nust be founded on an
intelligible differentia which distinguishes
persons or things that are grouped together from
others who are left out of the group, and (ii)
that that differentia must have a rationa

relation to the object sought to be achieved by
the act. What is necessary is that, there nust be
a nexus between the basis of classification and
the object of the act. Wien a law is chall enged

as violative of Art.14, it iIs necessary in the
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first place to ascertain the policy underlying
the statute and the object intended to be
achieved by it. Having ascertained the policy and
the object of the act, the Court has to apply a
dual test in examning the validity, the test
bei ng whether the classification is rational and
based wupon an intelligible differentia which
di stingui shed persons or things that are grouped
together from others that are left out of the
group, and whether the basis of differentiation
has any rational nexus or relation wth Its
avowed policy and objects. In order that a |aw
may be struck down under this Article, the
I nequality nust arise under the sanme piece of
| egi slation or under the sanme set of |aws which
have to be treated together as one enactnent.
| nequal ity resul ting from t wo di fferent
enactnents made by two different authorities in
relation to the sane subject wll not be liable
to attack under Art. 14. It is well settled Art.

14 does not require that the legislative
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classification should be scientifically or
|l ogically perfect. If we examned the inpugned
provisions of the Energency Recruitnent Rules
from the aforesaid standpoint. The conclusion is
irresistible that the aforesaid set of Rules have
been framed for a specific recruitnent to the
Adm ni strative Service. The provisions of Section
25 dealing wth the seniority has been
specifically decided to neet all situations under
whi ch people from different walks of life could
be recruited to the Rajasthan Admnistrative
Service under the Enmergency Recruitnment Rules.
The | aw maki ng authority nust be presuned to have
exam ned pros and cons in nmaking the aforesaid
provision or seniority in the cadre which is in
pari-materia W th simlar provi si ons for
recruitnment to the Indian Adm nistrative Service,
and therefore, it is difficult for us to hold
that the aforesaid provision is discrimnatory in

nature.”
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42. In the case of Prafulla Kumar Das (supra),
the Hon'ble Suprenme Court has observed that a
mere hardship cannot be a ground for striking
down the wvalid Ilegislation. In the case of
Sukhpal Singh Bal (supra), relying wupon the
earlier decision of the Hon' ble Suprenme Court in
the case of Bhavesh D Parish and others V. Union
of India and others reported in (2000)5 SCC 471,
the Hon' bl e Suprene Court has observed that while
considering the scope of economc |egislation as
well as the tax legislation, the courts nmust bear
in mnd that unless the provision is manifestly
unjust or glaringly unconstitutional, the courts
must show judicial restraint in interfering wth
its applicability. Merely because a statute cones
up for examnation and sone arguable point is
raised, the legislative wll should not be put
under a cloud. It is now well settled that there
Is always a presunption in favour of the
constitutional validity of any |egislation unless

the sane 1Is set aside for breach of t he
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provisions of the Constitution. The system of
checks and balances has to be wutilized in a
bal anced manner which the primry objective of
accel erating economni c growt h rat her t han
suspendi ng its growt h by doubt i ng Its

constitutional efficacy at the threshold itself.

43. Considering the aforesaid decisions of the
Hon' bl e Suprene Court and the object and purpose
of amendnent Regul ati ons 2003 and the decision of
the SEBI for wuniformy docunentary requirenents
for treating by all the sub-brokers at par and
di recting t he sub br okers of t he
subsi di ari es/conpanies of the Regional St ock
Exchanges to conply with the sane, is for the
benefit and in the interest of the investors, the
petitioners are not entitled to any relief as
prayed for, nore particularly in absence of any
challenge to the SEBI (Stock Brokers and Sub

Brokers) (Amendnent) Regul ati ons, 2003.
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44, For the reasons as stated above, all the
petitions are required to be dismssed and are
accordingly dismssed. Rule is discharged in each
of the petition. No costs.

(M R SHAH, J.)

shekhar/ -



