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IN THE HIGH COURT OF JUDICATURE AT BILASPUR

(C.G.)

W. P. No.'j'.b^./.. . /2003

PETITIONER

^&a

VERSUS

KESPONDENTS

^\^ ,r

€^.^^':/^/^

L/.c'

The Election Commission

Of India

(as constituted under

^Sart xv of the

Constitution of India)

Nirvachan Sadan

Ashok Road, New Delhi

State of Chhattisgarh

Through the Chief

Secretary,

D.K.S. Bhawan,

Mantralaya, Raipur

(Chhattisgarh)

Dr. B.S. Anant

S/0 Shri G.R. Anant

Aged about 47 years

Collector and District

Magistrate Jashpur

(Chhattisgarh)

The Central

Administrative Tribunal

constituted under the

Administrative Tribunals

Act, 1985, Madhya

Pradesh Principal Bench

at Jabalpur (M.P.)

PETITION UNDER ARTICLE 22^6/22 OF THE

CONSTITUTION OF INDIA FOR ISSUANCE OF WRITS OF

CERTIORARI AND MANDAMUS AND FOR OTHER SUITABLE

WRITS AND DIRECTIONS:
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Slection Cominission of India

-Versus-

State of Chhattisearh and others

ET ETI i2i 2!

Election Commission oflndia

-Versus-

State of Chhattisgarh and others

Petitioner bv

Respondent No. l/
yia.t^

Respondent No. 2 by

Union of India bv

Shri Kanak Tiwari with Shri
Sandeep Dubey, Advocates

Dr. N.K. Shukla, Addl.
Advocate General.

Shri Prashant Mishra,
Advocate.

Shri Vinav Harit, Sr. Central
Govt. Standing Counsel.

per Fakh»uddia,J.

Both tlicsc pctitions involvc siniilar questions, as such

they have been heai'd togeiher and being dlsposed of by

common order.



2. The supcrintendencc, directions and control of

electlons, preparation of Electoral rolls and conduct of all

Elections for Pai"liaiTient aj.id State Legislatiu'e of everv' State

vests under Article 324 ( l) of Constitution of India in Election

Coniniisslon of India. It is provided that under Article 324(6)

of the Constitution of India that the President or the Governor

shaU when requested by the Electioii Cx)rainissioii niake

available to it such staff as mav be necessai^ for the

dischai'ge of tlie functions conterred on the Election

Commission bv Article 324 (1) ofthe Constitution.

3. It is submitted bv the pelltioner that bv notlflcatlon

issued bv ttie Commission, the State of Chtiattisgai''l'i made

available the staff m.cludm.g District CoUectors/District

Magistrate of the District and thev have been notified as

District Election Oflicer/District Returning Officer. It is

contended tliat ttiese officcrs/in fhe context ofelection relatcd

work are deemed to be on deputation to the Election

Commission and subiect to its disciplinaiT conti'ol. This has

been nia.de explicit according to petition under Section 13CC

of the Representation ofthe People Act 1950 aiid Section 28 A

of the Representation of the People Act 1951.

4. It is submitted that the qziestion of disciplinan7

• jurisdiction of the Election Coniniission of India over officers
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under einploymcnt of Union of India and Oovernments of the

States, Unlon Territories was fhe sublect matter of Writ

Petition (CivU1 No. 606 of 1993 Gled by the Election

Commission oflndia before HonTile the Supreme Court under

Article 32 of the Constitution of India. During pendency of fhe

writ petition with a view to resolving certain differences that

had arisen between fhe Election Coiaiaission of India and

Unlon of Indla discussions were held between the sald partles

as well as nine other State Govemments which were parties

to fhe writ petition. Consequent thereto ceitam agreed tenns

of settleuient were orrived at between the Election

Coiniaission of India and the Union of India as under:-

The disclpUnary functions of the Electlon Commission
over offlcers, staff and police deputed to perform
election dufles shall extend to-
a) Suspcnduig any officcr/official/policc pcrsonncl

for insiibordination or dereliction ofduty;
b) Substituting any officer/official/poUce personnel

by another such person, and retuming the
substituted individual to the cadre to which he
belongs, with appropriate report on his conduct'

c) Making recommendation to the competent
authority, for takuig disciplinary action, for aay
act of insubordination or dereliction of duty, wfaUe
on election duty. Such recommendatlon shall be
promptlv acted upon by the disciplinary authorit^',
and action taken will be communicated to the
Election Com.niission; wifhin a period of6 months
from. the date of the Election Commission's
recommendation.

d) The Qovernment of India will advise the State
Govemments fhat they too should foUow the above
principles and dedsions, since a large rtucaber of
election officials are under their adiuidistrative
coiiti-ol.
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5. It is subiaitted that the above ternis of settlement were

taken note of by Honlle ftie Supreme Court and W.P. No.

606/1993 was disposed of in terms of settlement vide order

dated 21-9-2000. A copv ofwhich has been field as Annexure

P-1. Annexure P-1 is relevant and quoted belo\v:-

•*»^^'

^

ORDER

I.A. No. 5 of 2000 in W.P. (C) No. 606 of1993

As between the Election Coinruission of India and
the Union of India (the petitioner and the first
respondent to the writ petition, it is agreed that the writ
petition be disposed of in terms of the Terms of
Setflement recorded in paragraph (3) of the interim
appUcation.
Leamed counsel for the election Commission and the
Unlon of India states that the States of Tripura,
Maharashtra, Tami Nadu, Andhra Pradesh and Mizoram
have accepted these terms in toto. Insofar as other
States are concemed, fhere is some reservation either in
respect of one or the other term or altogether.
TIie wril peliliou is disposed of ui tei'ms of aforesaid
Terms of Settlements. As against States ofher fhan
respondents 4, 6 and 7, the writ petition is allowed to be
withdrawn and the issue is left open to be agitated in
t.he appropriated proceedings, ifraised.

S.L.P. (C) No. 12481 qf 1993:
Leamed counsel for the Election Commission of India
(petitioner states that fhe special leave petition has
become intructuous. It is disposed of as such.

S.L.P. (C) No. 12721 of 1993
Leamed counsel states that the issue mvolved in

the original writ petition has been setfled. On the
application of leamed counsel for ttie petitioner, the
special petition is dismissed as withdrawn.

T.P. (C) No^72 of 1993: |
The transfer petition relating to fhe afore-mentioned
writ petition, therefore, does not survive and is
dismisscd as withdrawn.

T.P. (C) No. 774-75 of 1993:
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Learncd counscl for the Elcction Coiumission of
India (petitioner) states that these- transfer petitions
have become infructuous. Tfaey are dlsposed ofas such.

TWo. 39 of 1998;
The petitioner in-person is not present despite notice. In
any event, the issue is now settled by the Terms of
Selllemciit belweeii llie Eleclioii Coiumissioii of Iiidla
and the Uruon of India in Writ petition (c) No. 606 of
1993. The transferred case is, therefore dismissed."

6. It 1s further submltted that consequent to Annexure

P-1, the Minlstrv ofPersonnel, Public Grievaiices and Pension

issued Office Memoranda dated 7-11-2000 (Annexure P-2)

ond on 8-11-2000 Union of India addressed to aU States

•Oovemiuents and Uruon Temtories conveying to them. the

terms of settlement and requested that the State

Govemments may foUow the terms of settlement m the case

of offidals deputed for RleRtion diities hy thc State

Goveminent. Copy of vvhich has been filed as Annexure P-3.

7. It is contended ftiat the Electlon Commisslon had

issued directives regardlng banning the transfer of officers

connected with fhe General Election/Sve Election and sorae

of thein are flled as Annexure P-4. It is contended that the

petitioncr has also issued Code of Conduct for iiniversal

applicalloii ui llie SlaLes wliei'e tlie Asseiublv elcctioiis ai'c to

^take place in the Month of November and December, 2003. A



Couipendium ofDlrcctions/uistructions is filed as Annexure

P-5.

I...

8. It is subm.itted fh.at the directions/instructions cauie to

thc knowlcdgc of rcspondcnt No. 2 on or about 10th Octobcr

2003. It is stated that the petitioner enjoys reslduan' powers

for whlch no speGiHc law has been made or any statutory

rules issued and uses such iurisdiction with regard to such

residuary powers as and when deeraed fit in the larger

interest offree and fair elections and therefore tlie provision is

uiade that in thc spccial cu'cuinstances, transfers could be

effected after permlsslon ofthe Election Commlsslon."

9. It is said that these powers are for a very limited period

i.c. during thc coursc of election procccdings. It is contcndcd

fhat rcspondcnt No. 3 Ccntral AdniuiistTative Tribunal has

been constituted. The jiirisdiction, pow^ers and authority of

fhe Central Admmistrative-Tribunal is given in Section 14 of

the 1985 Act. It is subiuitted fhat Section 3fq) defines service

laatters. The contention is that action of petitioner is that of

incrcly shifting and does not fall within thc mischicf of the

deflnitlon of serrice matters. It 1s submitted that the

petitioner passed the order dated October 28, 2003 and

issued directions to fhe State agsdnst CoUectors of Jashpur

and Bastar for posting to Mantralaya. The State fherefore
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passed order on 29th Oetobcr 2003 posting theui to

Mantralava. It 1s stated that ihe Commlssion passed the order

on receipt of the complaints. The Commission sought

explanations of the District Election Officer and District

CoUectors of Jashpur and Bastar reRarduig violfltion of the

Code of Conduct by theui and after considenng the

explanatlons offercd by them, fhe Election Coiumisslon

directed that these offlcers be relleved of thelr duttes as

District Election Officers and District Collectors with

urunediate effect and esiven such postings that do not entail

election related responsibUities. It is olso subiuitted that a

panel of nam.es of IA9 officers was calted for by retum fax for

the consideration of the Commlsslon for appolntment as

District CoUectors and District Electlon Offlcer of Jashpur

and Baster districts.

10. Counsel for thc petitioner submits that the rcspondent

No. 2 ln each case holding the post of District Electlon Offlcer

by vtrtue of Collector/District Magistrate presented the

petitions before fhe Central Adiuinistrative Tribunal aggrieved

by the order passed by fhe State. The reliefs claianed in those

petitions are identical and are quoted below: -

°(i) lo quasli llie uupusiied order dated (Aiuiexure A-
9) passed by fhe respondent No. 1.

(ii) to call the relevant records.
(iii) This H.on'ble Tribunal may kindly bc furthcr

pleased to pass any siich other orders as t.his
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HonTsle Tribunal inay dcem fit under fhc
circumstances ofthe case."

11. The interim. relief claimed in para 9 of fhe petition before

the Central Adrainistrative Tribunal is quoted below:-

"Pcnding final dccision, thc operation and cffcct of thc
impiigned order dat.ed Annexiire A-9, passed by t.he
respondent No. 1;' may please be stayed and the
petitioner be allowed to continue at fhe present place of
posting."

12. TJie matter came up for hearing betbre ttie Central

Adm.inlstrative Tribunal, which after hearing the counsel

appearins for respective Collectors passed the orders on

31-10-2003. This order dated 31-10-2003 pasaed in O.A. No.

755/2003 in case of Collector Jagdalpiir by the Tribunal

reads as under:-

"31.10.2003

Shri P.R. Bhave, leamed Senior Advocate with
Shri S.D. Gupta, leamed counsel for the apolicant.

Heard the leamed coiinsel for the applicant.
The appllcant who is a CoUector and Distnct

Magistrate at Jagdalpur (Chhattisgarh) has flled thls
OriKinal Application* and has sought a direction to
auash the order dated 29-10-2D03 (Annexure A-7) by
which he has been transferred to Secretariat
Chhattisgarh State, Raipur. He has further sought a
du'ectioii lliat peudui^ fiiial decisiou of tlus OA, Lhe
operation and effect of the iinpupsned order dated
29-10-2003 be stayed.

It has been alleged by the applicant that the
imuusned or^^^assed by the respondent is^arbitrary,

~?
punitivg&ricT h~ot-in compliance pfthe principles ofaudi
attarumTpartam. Accordm.g to the applicant he has been
ttransferred on the ground that he has vlolated the
directions of the EIection Coiamission ond aUowed fhe
distribution of five school bags even al'ter tKe order of
fhe Election Coininission to stop the same. The
applicant has stated that fhere is no lapse on the part of
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him and the dircctions issued by the Elcction
Commission were promptly complied by him. He further
submitted that the opportumty to fumish explanation
given by the Election Commission was an empty
formality, since the Election Commission has not
consldered thc applicant's explanation bcfore passing
the im.pugned order.

Wc ai-e weU awai'e of Uie lesal positioii laid dowii
by the Hon'ble Supreme Court that the Court/Tribunal
should not interfer^. in the matter of transfers unless
they are viola.ti.ve of statutory rules or have been issued
with malaflde intentjon or are piinitive in natiire. Tn this
case, the applicaat has alleged fhat the transfer inade
by the respondents is arbitrary and punitive in nature
and is in vlolatlon of prmciples of natural justlce and
Article 14 of fhe Constitution of India.

Issue notice to the respondents to show cause as
to why tihls case be not adiaitted.

Shri K.N. Pettua, Additional Standing Counsel for
UOI present m the Court takes notice on behalf of
respondent No. 3. The learned counsel for the applicant
is directed to serve notices to respondents 1 & 2 by
speed post. Let reply be fUed within a period of four
weeks and rejoinder, if any; within a period of two
weeks thereafter.

As regards interim relief, a short reply be filed by
the respondents witlun a period of 10 days. ln fhe
meantunc status quo as existcd today shall be
maintained.

List it for further orders on 13-11-2003 at
INDORE. C.C. be Rranted."

More or less sunUar is fhe order passed in O.A. No.

754/2008 in case of Collector Jashpi.ir. The bone of

contcntion is the interim ordcr in both casc to thc cffect that

"As regwds interim, a short replu be flled bii the respondents

within a period of 10 days.ln the meantime the status quo ds

existed todaii shall be mam.tained."

13. II is submilled tliat LIic petitioiier/Electiou Gommissioii

Qled reply before the learned Central Admmlstratlve Tribunal.
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It also filed its lettcr datcd 28-10-2003 Annexiire (R-1/1),

addressed to the Chlef Secretary, State of C.G. Annexure

K. l/1 dated 28-10-2003 is relevant and quoted. below:-

"Dear Sir,
The Commissioii had received followuig

complaints regarding violation of Model Code of
Conduct in Jashpur and Bastar Districts.
1. The school bags with the photographs of Shri Ajit

.Togi, ChiefMinister ofChhattisgarh are contimiing to
be distributed.

2. Sonie spectacles iinder a Goverrunent prograimne
were distributed by the wife of Shri Ajit Jogi, the
Chief Minister of Chhattisgarh in ofGcial functions
orRanized in Jashpi-ir and Bastar Distoct.

3. The District CoUector of Jashpur traveUed with Shri
Aiit Jogi, Chief Minister of CUhattisgarh on a private
Iielicopter requisitioned for electlon work by the Chief
Minister.

The Commission had sought explanations of the
Distriet Election Officers and District CoUectors of
Jashpur and Bastar regarding these violations. After
considering the explanatlons offered by them, the
Comraission finds their conduct unbecom.m.g of civU
servants who exerdse statutory powers as District
Elcction Officcrs and Rctuming Officcrs dnring thc
election period. The Commission has directed that
these officers inav be relieved of their duties as
District Election Offlcers and District Collectors with
immediate effect and given such positions that do not
entail election related responsibillties. A panel of
names ofIAS offieers mav kmdly be sent by retum
fax for the consideration of the Comiaission for
appointment as District CoUector and District
Election Officers of Jashpur and Bastar Districts.

Yours sincerelv

(Anand Kuniar)"

14. The petitioner/Election Goiumlssion also filed an

application for vacating stay and also filed an appHcation for

pre-poiieiueuL of llie dale of lieaitiiR as llie iiomiiiatloii was lo

start from 7-11-2Q03. The case came up for hearing before
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fhc leamed Cciltral Administrativc Tribunal on 5-11-2003

and fhe learned Trlbunal passed simllar orders tn bolh the

petitions wfaich read as under:-

"5.11.2003

SIiil S.D. Gupta, leaniied couiisel for tlie
applicant.

Shri K.K.Trivedi, leamed counsel for respondent
No. 1.

Shri K.N. PRt.hia, leamed coiinsel for respondent
No. 3.

None for respondent No. 2.
This case was earller flxed for orders on

13.11,2003 at Indore. The respondent no. 1 has filed
M.A. No. 1487/2003 tbr pre-ponement. Accordinglv, the
case is taken up today.

The order of status-quo was passed by this
Tribunal on 31.10.2003 and In terms ofthe provisions
of provlso to Section 24(b) of fhe Adiainistorative
'l'ribunals Act, 1985, the case was directed to be listed
for hearing on 13.10.03. As there was no Dench
avaUable at Jabalpiir, the case was Usted for heartng at
Indore on 13.11.2003.

One of the grounds taken by the respondent No. 1
for pre-poiiing the date of hearinR is the inconvenlence
to bc faccd for hcaring at Indorc.

The respondenl: No. 1 has also flled an application
for vacaUon of stay (MA No. lfl-97/2003) and also a
short reply to the OA. The Registry has pointed out that
a copy of thesame Iias not been served to the opposite
parties. The leamed counsel for the appllcant subinits
that a couy of the same has been received bv him onlv
ycsterday and he wants soiae short adiouminent to
reply to the aforesaid MA for vacation of stay. He fiirther
submlts that unless an opportumty of hearing 1s glven
to the applicant to subinit his case against fhe MA for
vacation of stay, he cannot argue the case properly.

At fhis stage both fhe learned coiuisel for
applicaiit as well as respondent No. 1 agreed that the
case may be finallv flxed for hearing at Jabalpur on
21.11.2003.

Accordmsly, Ust this case for fmal hearing at
Jabalpur on 21.11.2003. In the m.eantim.e the
respondents No. 2 & 3 are directed to file their replies.

MA 1487/2003 is accordui^ly disposed of aiid tlie
MA1497/2003 wUl be taken up for hearing at the time
of flnal hearing.

~~r-..
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Interim ordcr to continue.
C.c- be granted to the leamed counsel for parties

as per niles."

^'

15. The present petitions have been filed by the

pelilioiier/Eleclioii Comiuissioii agauist tlic order of

respondent No. 3 dated 31-10-2003 as well as order dated

5-11.2003.

16. These matters came up for hearing on 7-11-2003 and

at'ter hearing the counsel tbr the petitioner/EIection

Coinmission, notices were issued to respondent No. 2 ui eacU

petitione, fhe Addl. Advocate Generat took notice on behalf of

the State/respondent No. 1 and as the Union of India waa
-ItO

also a party before the Tribunal, notlce was also glven^the Sr.

Standing Counsel for the Union of India Shri Vinay Harit. On

10-11-2003, it was siihmitted that reftims on behalf of

respondents No. 1 and 2 have been filed. It was stated by Shri

Vinay Harit fhat he adopts the argument of the coiinsel for

thc petitioncr. Coiinsel agrecd that the niattcr be heard finally

and accordingly heard.

17. Dr. Shi-ilda, Addl. Advocate Generol appearing for the

respondent No. 1/9tate subinitted that fhc State ofCQ on the

reccipt of order dalcd 28-10-2003 issued t>y Uie Eleelioii

Commlssion, issued order dated 29-10-2003 regarding

posting of the Collector, .JaslipTir and ColleRtar Bastar and as

II
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such complied with thc du-cction ofElection Conimission. It is

submltted that Collector Jashpur and Collector Bastar flled

the petitions before tlie Central Administrative Tribunal and it

is fhe Central Administrative Tribunal, which has passed fhe

order. It is reiterated that State on its return has stated legal
f'

subinissions before this Gourt although on its part it has

coinplied thc ordcr. In para vi of return, it is statcd that the

order is consent order and as such it cannot be challenged as

the same has been passed by the Tribunal which has

jurisdiction. The other contention is that the orders are

interiin orders ond as euch not amenable to writ iurisdiction

ofthis Court under Article 227 ofthe Constitution of India. It

1s also submitted that Section 24 enables the Tribunal to pass

interim orders and that having been passed cannot be

challenged. Tt is ftirther siihmitted that. the Rlection

Coinmission has already surrendered to the iurisdiction of

Central Adniinistrative Tribunal by subm.ittiag reply to the

main application as weU as application for vacating stay. It is

also contended that the Tribunals have been constltuted

under Article 323-A of the Constitution and cannot be

subiected to iiidicial revlew. It has been contended ftiat the

Coininission has recorded a categorical finding that the

respondent No. 2 conducted in a uaanner whlch is

uiibecoiuuiR oF a civU servaiil aild tlie Electioii Coiuiulssloii

conducted an enqulry on the complaint made to it by seekin^
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cxplanations froni the respondent No. 2 and further that fhe

election Commission consldered the material whlch was

placed before it includmg ttie complalnt and explanatiQn of

respondent No. 2- It is also contended that fhe Election

Com.raission (petitioner) reached to the concluslon after due

consideration that reapondent no.2 is guilty of misconduct to

such an extent fhat his conduct is "unbccomkig of a CivU

Servant". It 1s fl-irther contended that the above Qndings of

the Election Commission which is a Constitutional Body of

the highest rank woiild adversely affect fhe future prospects

of respondent no.2 and it woiild be a weapon in the hands of

the other coinpctitors for the future proruotion agaiaat

respondent no.2. It 1s also submltted that fhe material whlch

1s in possession of respondent/State shows that the

respondent No. 2 is not giiilty of vioTatine of any code of

conduct laid down by the Election Coinraission. Lastiy it is

reiterated that the jurisdiction is vested with the Central

Adniinistrative Tribuaat.

18. The respondent No. 2 in each of the petltions have filed

the return contending that the order passed by the State on

29-10-2003 is UleRal and contrarv' to law. It is also submitted

lliat CoUeclor Baslai- lias iiotreceived aiiy coiuiu'uiiicatioii

and explanation was not called for and he has not sutimitted

.-'anv explanation. Tt. is contended that theTribiinal has right.ly
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passed thc intcnm order and the ordcr is conscnt order. It is

further submitted that the respondent No. 2 have not violated

anv code ofconduct. They have compiied with the du'ections,

fhev cannot he without remedv and they have exercised their

ripsht by invoking jurisdiction of Central Aduiinistrative

Tribunal and further the Tribunal has acted in accordance

with law. It is subiaitted that the respondent/CoUectors are

belng vlctlmlzed.

19. Section 14 of the Admtnistrative Tribunals Act deals

with iiirisdiction, powers and authority of the Administrative

Tribunals. Sectlon 14 reads as under:-

"14. Jurisdiction, powers and authority of the
Central Administrative Tribunal.-fl) Save as otherwise
expresslv provided in this Act, the Central
AdmiiuslraUve Tribuiial shall exeruise, 011 aiid froui tlie
appointed day, atl the iurisdiction, powers and authority
exercisable immediately before that day by all courts
(except the Supreme Court) in relation to-
(a) reeruitment, and matters oonceming recnijtmenl:,

to any all-India Service or to any civil service ofthe
union or a civil post under the Union or to a post
connected with de'fence or in the defence services,
being, in eifher case, a post filled by a civUian;

(bj AU service matters conceming-
(i) a member of any AU-India Servicc; or
(ii) a person[not being a niem.ber of an AU India

Servlce or a person referred to m clause (c)]
appointed to any civil service of the Union or
anv civil post under ttie Union; or

(iii) a civUian [not being a member of an AU-India
Service or a person referred to in clause ( c )1
appouited to aiiy defeiiue sei'vices orla post
connected with defence,

and pertaining to the service of such member,
/- ~ person or civilian, in connection with thc affairs of

the TJnion or of any State or of any local or other
authority within the temtory of India or under the
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control of the Ooverniacnt of India or of any
corporation [or society] owned or controlled by the
Govemment;

(c) all service inatters pertainiag to service in
coimection with the affairs of the Uiiion
conceming a person appointed to ahy service or
post referred to in sub-cla.use (u) or sub-clause (ui)
of ulause (b), teuis a pcrsoii wliose services have
been placed by a State Govemm.ent or any local or
other authority;or any corporation [or Society] or
other body, at the disposal of the Central
Oovemment for siich appointmRnt."

20. Section 24 of tlie Administrative Tribimals Act confers

iurisdiction and conditions as to niaking of interim. orders.

Section 24 of the Administrative Tribunals Act is also relevant

and quoted below:-

"24. Condltlons as to maklng of Interlm orders.-
Notwithstanding anvthing contained in any other
provisions of this Act or in anv other law for the time
beuig in force, no interim. order (whether by way of
iniunction or stav or in any other m.anner) shall be
inade 011, or ui aiiy proceediiiRS i-elaliiiR to, aii
application unless-

(a) copies of such application and of all
docuraents in support of the plea for such
interim order are flimished to the party
agakist whom such application is made or
porposed to be made; and

(b) opportumty' is given to such party to be
heard in the inatter:

Provided that a Tribunal may dispense with the
requirements of clauses (a) and (b) and raake an
interiin order as an exceptional measure if it is
satisfled, for reasons to be recorded in writing,
that it is necessary so to do for preventiag any loss
bemg caused to ftie applicant which cannot be
adequatelv coinpensated in inoney but any such
interim order shall, if it is not sooner vacated,
cease lo liave effecl 011 tlic cxpu'y of a period of
fourteen days from the date on which it is m.ade
iinless the said requtrements have been complled
with bcforc thc cxpuy of that pcriod and thc
Tribiinal has contimied the operation of the

.'interim order."
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21. it is bome out from the record -that ti-ie Election

Com.niission as per Armexure P-11 on October 28, 2003,

which has been quoted above, issued a direction that these

officcrs i.c, rcspondcnt No. 2 in cach pctition, mav bc rclicvcd

of fheir duties as Distriqt Election Officcrs and District

Collectors with tmmediate effect and glven sucli postmgs that

do not entail electlon related responsibilities. It was fmther

directed that a panel of names of IAS officers iuay be sent bv

return fax for fhe consideration of fhe Comniission for

appointmcnt as Distdct CoUector and District Election

OfQcers ofJashpur and Bastar Districts.

22. The State of Chhattisgarh on 29-10-2003 passed an

ordcr in rcapcct ofL.N. Suryawanshi and Shri B.S. Anant as

perAnnexiu'e P-9. Annexure P-9 1s quoted below:-

"1 ^t 1?CT,1T'T,fl,4''itfl; ITOITCRlO (1992) encictii't , 'fedT- TTO? WT (IKHIri TWT ^

awn^ wr ?r affirpft arr^r rR? ^fqpir fif^cr, anTifl'td grm; TfaTcTir, '?ray

lRWl^<rn'uT)?fT tl

7 tft ftm^OSHTT. •q70TO^D(lS93) (h^ch:';., %I?fT -uRIg? 351

SWT ^ 3(WI^ WT 'ff .wmift .3iT?sr ctw wiiKr ^iRra, yt^ti'id W?H,

^raTrra.wpip iRwr ter ufmT 11

l»ffll'il'l(S ^ •<lv04lc1 ~^> TIITI 7t (WT

afiq^H'i'ni';

litHOtfOR'H i

y&s ^Ri?" |

23. Article 324 of Constitution deals with superintendence,

<direction and control of elections to be vested in an Election



18

'i.
'^^-

Cominission. Article 324 (1) and 324 (6) ofthc Constitution of

India are relevanl and quoted below:-

"324. Superinteadence. direction and control of
elections to be vested in an EIection Coininission.-
(1) The superintendence, direction and control of the
vreuaralioii of tlie clectoral i-oUs for, aiid tlie coiiducl of,
atl elections to Parlianient and to the Legislature of
every State and of el^ctions to the ofiices of President
and Vice-President held under this Constitution shaU be
vested in a Commission (referred to in this Constitiition
as Election Cominission).

(3) .
w ..............
(5) ..............
f6) The President, or the Oovemor of a State, shalt,

when so requested by the Election Commission, uiake
available to the Election Commissioner or to a Regional
Commissioner such staff as inay be necessory fpr the
discharge of the functions conferred on the Election
Commission by clause (1).

24. The Representation of the People Acl 1950 and

Representation of the Feople Act 1951 have also been referred

to by t.he coiinsel for the parties. Section 13 00 of the

Representation ofPeople Act 1950 is relevant quoted below:-

"ISCC.Chief Electoral Officers, District Blection
Offlcers, etc. deemed to be on deputation to
Election Cominission.- The officers refen-ed to in this
Part and any other officer or staff employed in
connection with the preparation, revislon and correction
of the electoral roUs for, and the conduct of, all elections
shall be deemed to be on deputation to the Election
Commission for the period during which they are so
employed and such officers and staff sl^all, during that
period, be subiect to the control, superintendence and
discipline ofthe Election Comiaission."

25. Scction 15 of thc Reprcscntation of thc Peoplc Act

relales to iiolUlcalloii for geiieral eleclioii lo a Stale Lesislative

,' Assembly and Section 28-A of the Representation of the
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People Act rclates to RctLiming officer, presiding officer, ctc.,

deemed to be on deputation to Election Cominlsslon, Sections

15 and 28-A are also relevant and quoted below;-

"Notlfication for fieneral electlon to a State
Lerilslatlve Assembly.-(l) A Geiieral eleclioii sliall be
held for the ptirpose of constituting a new Legislative
Assembly on the e^piration pf fhe duratlon of the
existing Assembly or on its dissolution.
(2) For the said piirpose, the Govemor or
Admuiistrator, as fhe case may be, shall by one or more
noti&cations published in fhe official Gazette of the
State on such date or dates as may be recommended by
the Election Coinmission, call upon ttU Asseinblv
constituendes in the State to elect members m
accordance with the provisions of tliis Act and of fhe
i-ules and orders made thereunder:

Provlded that where a general election is held
otherwise than on the dissolution of fhe existing
Legislative Assemblv, no such notification sJiall be
issued at any tim.e earlier than six m.onths prior to the
date on which the duration-of fbat Assembly would
expire under the provislons of clause (1) of Article 172
or under fhe provisions ofSection 5 ofthe Government
of Unlon Temtories Act, 1963 f20 of 1963), as the case
may bc.

ZS.A.ReturntnB ofHcer, presldlag offlcer, etc.,
deeined to be on deputatlon to Election
Commission.- The retuming officer, assistant returnmg
of&cer, presiding officer, poUing of&cer and any other
officer appomted under this Part, and anv poUce officer
designated fbr the tiiae beuig by the State Ooverrunent,
for the conduct ofany election shaU be deemed to be on
deputation to the Election Commission for the period
comniencing on and from the date of fhe notification
caUing for such election and ending witfa the date of
declaration of the results of such election and
aceordtnglv, such officers shall, during that period, be
sublect to the control, superintendence and disciplme of
fhe Electfon Comm.ission.

26. Shri Prashant Mishra appearing for respondent No. S.

rolicd on AIR 1994 SC 1144 (Shriram. Refngeration Industries

^Ltd and anr. -v- Commercial Tax Offlcer and ors.) and

.,^-
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contended that writ against pending appcal beforc thc

appellate authorlty on slmUarissue by same party cannot be

entertalned. So far Uiis authority is concemed, it is

disttngirishable as the jurisdiction betng exercised under

Article 227 o{ the Constitution in view of L. Chandra Kumar

(aupra). Hc furthcr relicd on 1996 SC 98 (para 26 (U.P. sales

Tax Semice Association -v- Taxatwn Bar Associatwn, Agra and

ors,/ He submitted ttiat Hlgh Court has no poiver to prohlblt

fhe authority exercising statutory power trom dischargmg

statutory functions. Shri Mishra also relied on para 6 of

judgment in (3001)8 SCC 97 (Estralla Rubber -v- Dass Estate

(P) Ltd. He further relied on para 6 ofjudginent ui (200^^8

SCC 477 (Sugarbai M. Slddiq and Ors. -v- Ramesh S. ffankare

(dead) by Irs.) He submitted that it was held in that case that

SSh m anapplication iinder Article 227 of the Constitution of

India, the High Court has to see whether the lower

Court/tribunal has jurisdiction to deal with the raatter and tf

so, whcthcr thc unpugncd order is vitiatcd by proccdural

trregularity; in other words, the Court is concemed not wlth

the decision but with the decision maJking process. SIiri

Mishra reUed on '2002(1) SCC 319 (OiisephMathai & Ors. -v-

M. Abdul Khadv) . He also relied on 1977 sc 2155 (All Party

Hill Leaders' Conference Shilong —v-Captcdn W.A. Sangci^ma

and ors.) . He alsso rclied 011 pai'a 5 of decisioii iii 1955 SC

, IfOopal Das Mohta -v- Union ofSidia and anr.). Then he relied
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on para 1987(Supp) SCC 136 (M/s. Hmd Lamps Ltd. -v-

Commisstoner of Income Tax, U.P.). Sufflce it to say that In

view of L. Chatidra Kumar (Supra), ttiis Coi.irt hasjiirisdiction

under article 227 of fhe Constitution-

.^.-.

27. Dr. N.K. Shukla, leaiijed Addl. Advocate Gciieral

addressed on the question ofjurisdictlon of the Tribunal. He

relied on L. Chandra Kumar's case (supra). He further relied

on decision in AER 1952 SC 16 (Comnw. OfPolice, Bombaii -v-

Gordhandas Bhanfi) and in AO? 1986 SC 111 fKeinhiya Lal

Omar -v- R.K. Trivedi). Lcamed Addl. Advocatc Oencral

further submitted that the Cominlssion does not have any

immi-uut\r. It is contended that Article 324 does not enable the

Election Comraission to ovemde any of fhe legislations or

statutory niles having force of legislation in any ofthe States.

Thc Elcction Coiainisaion can at thc ruoat rccomnicnd

particular Une of action to be adopted by fhe authoritles on

the subjects on whleh it does not possess authority or

jurisdiction. He referred to decision in.He further relied on

AB? .7992 Bombaii 3 (Maharashtra Wine Merchants Assodation

and ora -v- the State of Maharashtra cnd anr.A Regarding

stand of the State Oovemment, leamed Addl. Advocate

General submltted lUat the State Goveraunent has passed the

^orderon 29-10-2003
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28. Counsel for the respondent No. 2 contended that it is

the Admlmstratlve Tribunal, whlch has the }urisdiction.

Counsel referred to Kendriva Vidvalaya Sangathan and

another -v- Subhash Sharma etc. (AIR 2002 SG 1295). It is

contended that the Administrative Tribtinals Act applied to all

categories of Central Govt. servants. In this case, 1997 AIR

SCW 1345 (Chandra Kumar -v- Union oflndia and ofhers)has

also been considered.

that
29 Coiinsel for the petitioner veheinently contended^inder

Section 24 of the Adictinistrative Tribunals Act, no uitcrim

order whether by way oflniunctlon or stay or any order ought

to have been made without hearing the Election Commission

of India and giving to the Coniruission anopporturuty in the

ruatter speciatty in view of fhe notification for election havinR

been isaued on 3rd October 2003 and 7-10-2003. It is

subniitted fhat rtotice having not been given to fhein, the^r

have been greatly prejudfced. It 1s further submltted That

requtrements under Section 24 of the Act ought not to have

been dispensed with and in any case when they appeared and

applied for vacation ond pre-poneiaent, ftie Conim.ission

ought to have been heard on the iruplicationa of the interim

order aiid llie saiue ouslit lo liave becii vacaled. TIie

argument of counsel for the respondent-Collectors on the

Yother hand is that the RIection Commission has not provided
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opportunity and it was mcrelv an empfry formality and an eye-

wash. Though in the order Annexure R/l, It 1s stated that

explanations were called for.repiv received and considered. In
is

fhis connection it^uertinent to refer the decision of Hon'ble

Court in case of Canara Bank -v- Debasis Das (AIR 2003 SC

2041), speciaUy paragraphs 14 to 21 and fhey are quoted

below:-

"14. The expresslons "natural justlce1' and "legal

justice do not present a water-tight classification. It is
the substance of justice which is to be secured by both ,
and whenever legal iustice fails to achieve this solenin
piirpose, natiiral iustice is catled tn aid of legal iustice.
Natural iustlce relieves legal lustice from unnecessary
technicalitv, graramatical pedantry or logicol
prevarication. It suppUes the omissions of a formulated
law. As Lord DuckHiaster said, no fona or procedure
shoiild ever be pennitted to exclude the presentation of
a lltlgants' defence.
15. The adherence to principles of natural lustice as
recognized bv all civilized States is of supreme
importancc whcn a quasi-iudicial body embarks on
determining dispnt.es hetween t.he parties, or any
adiainistrative action kivolving civil consequcnces is ui
issue. These principles are weU setfled. The first and
foremost principle is what is commonlv known as audi
alteraru partera rule. It says that no one should be
condemned iinheard. 'Notice is the first limb of this
principle. It niust be precise and unambiguous. It
should appraise the party determinatively the case he
has to meet. Time glven for the purpose should be
adequate so as to enable him to make his
representation. In the absence of a notice of the kind
and such reasonable opportunity, the order passed
becomes wholly vitiated. Thus, it is but essential fbsit a.
party should be put on notice of the case before any
adverse order is passed against hmi. This is one ofthe
most important principles of natural iustice. IC is after
all an approved rule of fair play. The concept has gained
significance and shades with time. When theihistorie
documciit was uiade at Ruiuiyiuade ui 1215, llie firsl
statutory recofinition of fhis principle foiind its way into
the "Magna Carta."The classic exposition of Sir Edward
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Cokc of natural justicc'reqitires to "vocate interrogate
and adiudicate." In the celebrated case of Cooper v.
Wandsworfli Board of Works (1963 (143) ER 414), the
principle was fhus stated :

"Even Ood did not pass a sentence upon Adam,
before he was called upon to inake his defencc. "Adam."

says, God, "where art thou lias thou not eaten of the
tfee wliereof I coiumaiided LIiee tlial UibuRli sliould iiol
eat."

Since then the.prmciple has been chiseled, honed
and refined, enrichuig its content. Judicial treatuient
has added light and Inminosity t.o the concept, like
pollshing of a diamond.
16. Principles of natural justice are those riiles which
have been lald down by Ihe Courts as being the
minimum protection of the rights of the individual
against the arbitrary procedure that mav be adopted bv
a iudicial, quasi-iudicial and administorative authority
whtle maMng an order affecting those riRhts. These
rules are Intended to prevent such authority from domg
iniustice.
17. What is meant by the temi 'principles of natural
iustice' is not easy to detennine. Lord Siinimer (then
Hamiltnn LJ) in Ray v. Local Govemment Board (1914)
1 KB 160 at p. 199 : (83 LJKB 86) described the phrase
as sadly lacking in precision. In Qeneral CouncU of
Medical Education and Registration of U.K. V.
Sanckmaii (1943 AC 627) ; (1948) 2 AU ER 337). Lord
Wright observed that it was not desirable to attempt to
force it kito any procusteam bed' and mentioned that
one essential requirement was that fhe Tribunal should
be unpartial -and have no personal interest m the
controversy, and further that it should give 'a fuU aad
fair opporturutv' to evsry partv of being heard.
18. Lord Wright referred to the lcading cases on the
sublect. The most iiaportant of them is the Board of
Education v. Rice (1911 AC 179 : 80 LJKB 796), where
Lord Lorebum, LC observed as follows :

"Comparatively recent statutes have extended, il'
fhey have originated, the practice of imposing upon
departments or offices of State the duty of deciding or
determining questions of various klnds. It wUl, I
suppose usuaUy be of an administrative kijnd, but
sometimes, it wUl involve matter of law as weU as matter
of fact, or even depend upon raatter of law alone. IN
such cases, the Board of Education wUl have to
ascerlaiii tlie law aiid also to ascerlaiii tlie facls. I iieed
not and that in doinR either they must act in good faith
and fairly listen to both sides for that is a duty lying
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upon evcryonc who decidcs anything. But I do not
thtnk fhey are bound to treat such a question as fhough
it were a trial...........The Board is in the nature of the
arbitral Tribiinal, and a Coi-irt oflaw has no iurisdiction
to hear appeals from tlie determmation either upon law
or upon fact. Dut if the Coiirt is satisfied either that the
Board have not aeted iudiciaUy in the way I have
described, or Iiave iiol delenuuied tlie questioii wljicli
they are required by the Act to deterniine, then fhere is
a remedy by mandamus and certiorari."

Lord Wright also emphasized from the same
dedsion the obserpation ofthe T^ird Chancellor that the
Board can obtaui information in any way they think
best, always giving a fair opportunity to those who are
parties to the controversy for correctlng or contradlctmg
any relevant statement preiudicial to fheir view."To the
same effect are the observations ot' Earl of Selboume,
LO in Spackman v. Pluiastead Distnct Board of Works
{1985 (10) AC 229 : 54 LJMC 81}, where the learned and
noble Lord Chancellor observed as follows:

"No doubt, in fhe absence of special provisions as
to tiow tfae person wtio is to decide is to proceed, law
wiU imply no niore than that the substantial
requirements of justice shall not be violated. He is not a
judge In ftie proper sense ofthe word; but he must glve
the parties an opportunity of being heard before hnn
and stating their case and their view. He must give
noticc whcn hc wUl procccd with thc mattcr and hc
must act honestly and impartially and not iinder the
dictation of some other person or persons to whom the
authority is not given by law. There must be no
malversation of any kind. There would be no decision
within the raeaning ofthe statute ifthere were anyfhing
ofthat sort done contrarvto the essenceofjustice."

Lord Selboume also added that the essence of
justice consisted in requiring that all parties should
have an opportunity of submitting to the person by
whose decision tfaey are to be bound, such
considerations as in their iudgmeiit ought to -be brought
before him. All these cases lay down the very unportant
ri-ile of natural iustice contained in the oft-quoted
phrase lustlce should not only be done, but should be
seen to the done.'
19. Concept ofnatural justice has undergone a great
deal of change in recent vears. Rilles ofnatural iustice
are not rules embodied always expressly in a statute or
ui rules frauied tliereuiid.er. Tliey may be iiuplled froiu
the nature of the duty to be performed under a statute.

' Wh&t particular rule ofnatiiral iustice should be implied
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an what its context shonld bc in a givcn casc raust
depend to a great extent on the fact and circumstances
of that case, the framework of the statute under wliich
the enquuy is held. The old distinction between a
judiciai act and an administTative act has wittiered
away. Even aa administrative order which involves civU
consequences must be consistent with the rules of
iialui'al justice. Expressioii 'civil coiisequeiices'
encompasses infraction of not merely property or
personal rights but of clvll liberties, material
deprivations, and non^pecuniary- damages. In its vide
umbrella comes everything that affect.s a dtizen in his
civil Ufe.
20. Natural justice has been variously defined by
different Judges. A few instances wiU suffice. In Drew v.
Drew and Lebura (1855 (2) Macg. 1.8, Lord Cranwoi-th
det'med it as 'universal fustice.' In James Dunber Smith
v. Her Majesty the Queen (1877-78 (3) App Case 614,
623 JC) Sir Robort P. Collier, speakmg for the Judicial
Committee of Privy CouncU, used the phrase the
reqiiirements of substantial iustice,' while in Arthur
John Specman v. Plumstead District Board of Works
(1884-85(1) App Case 229, 240), Barl ofSelboume, S.C.
preferred fhe phrase fhe substantial reqiurem.ent of
justice.' In Vionet v. Barrett (1885 (55) LJRD 39, 41(,
lord Esher, MR defined natural iustice as tJie the
natural sense of what is right and wrong.' Wliile,
howcvcr,dcciding Hookings v. Sincthiyick Local Board of
Health (1890) (24) OBD 712). T^rd Fasher, M.R. instead
of using fhe defijiition given earlier bv him in Vionet's
case (supra) chose to define natriral iustice as
Tundamentaljustice.' In Ridge v. Baldwin (1963 (l) WB
569, 578), Harauan LJ, in the Court ofappeal countered
natural iustice with Tatr-plav m action' a phrase
favom'ed by Bhag;awati,J. in Mancka Gandhi v. Union of
India (1978 (2) SCR 621). In Re R. N. (An Iiifaot) (1967
(2) B 617, 530), Lord Parker, C.J., preferred to descrtbe
natural iustice as 'a duty to act fairly.' In Fairmount
Investments Ltd. v. Secretary to State for Environment
(1976 WLR 1255) Lord Russell of Wmowan somewhat
picturesquely described nature justice as 'a fair crack of
ttie whlp' while Geoffrey Lane, LJ in Reglna v. Secretary
of State fbr Home Afiairs Ex I'arte Hosenball (1977 (I)
WLR 766) preferred the homely phrase 'common

lairness'. I
21. How then have the principles of natural justice
beeii uit.enjretcd iii Uie Couils aild willmi wliat luuits
are ftiev to be confined? Over the years by a process of
judicial interpretation two rules have been evolved as
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rcprcsenting the principlcs of natural iusticc in iudicial
process, including therein quasi-iudicial and
admlnlstrative process. They constitute the basic
eleinents of a fair hearing, having fheir roots in the
innate sense of man for fair-ulav anct lustice wtiicti is
not the preserve ofany particular race or country but is
shared in com.nion by all m.en. The first rules is 'neiuo

judex iii causa sua' or 'iiemo debet esse tudex ui propria
causa sua as stated ui (1605) 12 Co. Rep. 114 that is,
'no man shall be ajudge in tus own cause.' Coke used
the foma 'aliquis non-debet esse ludex in propria causa
qi]ia non-potest esse iiidex at pars' (Co.Litt.1418), tliat
is, 'no man ought to be a judge in his own case, because
he cannot act as Judge and at the saine time be a
party.' The form 'nemo potest esse sunul actor et ludex,'
fhat, is 'no one can be at once suitor and iudge' ie also
at tunes used. The second rule is 'audi alteram partem,'
that is, here the other side.' At times and particularlv ui
contkiently countries, the form. audietur at altera pars
1s used, meaning very much the same thlng. A corollary
has been deduced froin the above two rules and
particularlv the audi alteram partem rule, nameiy, 'aui

aliquid statuterit parte inaudita alteram actquam licet
dbcerit, haud acquiim. facerit' that is, lie who shall
declde anything without the other side havlng been
heard, although he m.ay have sald what 1s right, wiU not
have been what is right' (See Bosewell's case (1605) 6
Co. Rcp. 48-b 52-al or in othcr words, as it is now
expressed, 'jiistice shoiild not only he done hiit. should
inanifestiv be seen to be done.' Whencver an order is
struck down as invalid being in violation of pririciples of
natural justice, there is no flnal decision and fresh
proceedings are left upon. AU that is done is to vacate
to order assailed by virtue ofits inherent defect, but the
proceeduigs are not tenainated.

Hon'ble Supreme Court.in the abovesald iudgment In

the parafiraphs stated hereinabove has elaborately elucidated

jsfao the pnnciples of natural justice 3ta«aBrIa8|B(Kuiterpreted in

our iudicial setup over the years by a process of iudicial

interpretation. The facts of each case in hajad have to be

exauiiiied by tlie Coui'l keepiii^ ui miiid Uie pi'uiciples sLated

eremabove.
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30. The iurisdiction, prouriefry- of the -interim orders dated

31-10-2003 and 5-11-2003, theu- validity or otherwise has

been assailed. In this connection, it is pertinent to refer

paragraphs 37 and 38 of thc dccision tn Public Services

Tribunal Bar Associatwrt-v- State ofU.P. and another ((2003)4

SCC J 04). Para 37 and 38 of the tudgment are relevant and

auoted below:-

"37. Transfer is an incident of service and is inade in
admiiustrative exigencies. Normallv it is not to be
interfered with by tfae coiuts. This Court consistently
has been taktag a view that orders of transfer should
not be mterfered with except ui rare cases where the
transfer has been made ui a vtndictive manner.

38. From fhe above-quoted decisions, it is evident that
this Court has consistently been ofthe view ttiat by way
of an uitenoi order the order of suspension,
teniiina-tion, dismissal and ta~ansfer etc- shoiild not be
slaved dunii^ llie peiideiicy of llie proceediiiss iii Llie
Court."

31. It is contended that interference at the interun stage in

a inatter like tfais where respondent No. 2 is District

Magistrate/CoUector and* bv vtrtue of that District. Election

OfHcer would be giving fhe final relief at an interim stage

whlch he would have got in case the order 1s set aside then an

eoiplovee can be compensated bv moulding fhe relief

appropriately, But in case,the order is found to be justified

then holdmg of the office during limited period of election

would amoiuit to usurpation of an office which the person

was not entitled to hold. It is reiterated at the Bar bv Shri

Kanak Tiwari fhat fhe order is not pimitive but sunply to

substitute thc pcrson without anv entry in C.R. and it is

totally left to State as regards discipllnary action. In thls
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connection, Shri Tiwari rcferrcd to para 6 reply in O.A. No.

754/2003 filed bv ttie Commission before tlie 'l'ribunal

wherein it is mentioned fhat "the aUegations are inade that

such an order of transfer will RO as punishment agatnst the

appUcant. Neither the status of the applicant is changed nor

fhcrc is any changc in his scrvicc condition. Thc fact is not to

be recorded m the servipe record of ffae applicant and, as

such he is not going to be preiudiced in any inanner

therefore, fhe allegation fhat fhe applicant is being penalized

without followme the procediire is baseless. hence denied".

The statement is recorded.

32 Leamed counsel for the parties reUed on (1997)3 SCC261

(L. Chandra Kumor -v- Union of India and others). PQra86,

90, 91 and 99 of the above iudgnient are relcvant and quoted

below:-

"86. After analyzing the situation exlsting in the High
Courts at lcngth, thc LCI niadc spccilic
recommendations towards the establishment of
speciaUst Tribunal thereby lending force to the
approach adopted m. Sampath Kumar Case2. The LCI
noted the eFStw^hile uitemational judicial trend whlch
pointed towards generalist courts yielding their place to
specialist Tribunals. • Describing the pendency in the
High Courts as "catastrophlc, crisis-ridden, almost
iinm.anasieable, iinposing ... an iaiuieasiirable bzirden
on the system", the LCI stated that the prevaillng vlew
in Indian Jiirisprudence that the iurisdiction enioyed by
the High Court is a holy cow reaLiired' a review. It,
therefore, recommended the triinming ofthe iurisdiction
of the High Coiirts by setting up specialist
courts/Tribunals while stmultaneously eUminating the
jurisdiction of the High Courts.
90. We mav flrst address the issue of exclusibn of the
power of ludicial review of the IIigh Courts. IWe have
ah'eadv held that ui respect of the power of ludicial
review, llie JLUisdictioii of llie Higli Couils uiider
Articles 226/227 cannot wholly be excluded. It has
been contended before us that the Tribunals stioijld not
'\
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be allowcd to adiudicatc upon niattcrs where the vu'es of
legislations is questioned, aiid that tKey should restrict
themselves to handlirig matters where constltutional
issues are not raised. We cannot bnng ourselves to
agree to ttiis proposition as that may result in splitting
up proceedin^ any inay cause avoidable^delay. If such
a view were to be adopted, it would be open for Utigaiits
to raise coiistitulioiial issues, maiiy of wlildi luay Le
quite frivolous, to directly apprbaGh fhe High Courts
and thus subvert^the jurisdlction of the Tnbunals.
Moreover, even in theae special branches of law, soine
areas do involve the consideration of constitiitiona]
questions on a regular basis; for instance, in sc.cvice law
matters, a large ma|oritv of cases involve an
mterpretation of Articles 14, 15 and 16 of the
Constitution. To hold that the Tribzinals have no power
to handle matters involving constitutional issues would
not serve the purpose for which they were constitUted.
On the pther hand, to hold that att such decisions wUl
be subject to the iurisdiction of the High Courts under
Articles 226/227 of the Cpnstitution before a Division
Bench of the High Court wittiin whose temtorial
iurisdiction the Tribunal concemed faUs wUl serve two
purposes. WhUe saving the powerof iudicialreview of
leglslatlve action vested iri Uie High Courts under Article
226/227 offhe Constitution, if wUl ensure that frivolous
clauns are filtered out through fhe process of
adiudication in thc Tribunal. Thc High Court wiU also
have the beneflt ofa reasoned decision on Tnfirits which
wUl be of use to it ki finallv deciding the matter.
91. It has also been Gontended before us that even in
dealing wiftr cases which are properiy before fhe
Tribunals, the inanner iri which iustice is dispensed by
tliem leaves much to'be destred. Moreover, the remedy
provided in the parent statues, by way ofan appeal by
special leave under Article 136 of the Constitution, is
too costly and tnaccessible for it to be real arid effective.
Furthermore, the result of provlding such a reiaedv is
fhat fhe docket of ftie Supreme Court is croBrdea with
decisions of Tribunals that are challenged^ on relatively
trivial grounds and it is forced to perfbria t^^r^ of a
firstappellatecouTt.WetiavGalFeadYefilpIlasizedthe
necessity for ensuring^ tllat Hi^^^^ to
exercise iudicial supermteBalence over tKe^d^isions of
the Tribunals under ait-ticle^Z? of^l^
R.K.,fJa^^ca^^:^t^!XsMi^ffla1^a!!fbe^^^ it was
suRgegt.ed ^Uiatl i.liey:tx:iSsJ;lnlit.y offi ait apfieal | Iroiy tlie
Tribunati QH yijestionslWiIa^^to'a DivisiDri Bench of a
Hlgli Court witKinl wliose territorial jiinsdictiofi the
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Tribunal falls, be pursued. It appcars that no foUow-up
action has been taken pursuant. to the suRgestion.
Such a measure would have improved matters
considerably. Having regard to both the aforestated
contentions, we hold that all decision of Tribunals,
whether created pursuant to Article 323-A or Article
323-B of the Constitution, wUl be subiect to the High
Coui-t's wiit tuilsdiclioii Luider Ailicles 226/227 of llie
Constitution, before a Division Bench offhe High Court
within whose tenltorial turisdiction the partici-ilar
Tribunal faUs.
99. Tn view ofthe reasoning adopted by iis, we hold t.hat.
clause 2(d) of Article 323-A and clause 3(d) of Article
323-B, to the extent they exclude the iurisdiction of fhe
Hlgh Courts and the Supreme Court under Articles
226/227 and 32 of the Constitution, are
unconstitutional. Section 28 of the Act and the
exclusion of lurisdiction" clauses in all other legislations
enacted under thie aegis of Articles 323-A and 323-B
wozild, to the same extent, be unconstitutional. The
iurisdiction conferred upon the High Coiirts under
Articles 226/227 and upon the Suureme C^ourt iinder
Article 32 of the Constitution is a part of the uiviolable
basic structure of our Constitution. WhUe fhis
lurisdlction cannot be ousted, other courts and
Tribiinals may perform a supplemental role in
discharging the uowers conferred bv Articles 226/227
and 32 of fhc Constitution. Thc Tribunala crcatcd undcr
Artide 323-A and Article 323-R of the Constitution are
possessed of the coiapetence to test the constitutional
validity of statutory provisions and rules. AU decisions
of these triblunals will however be subiect to scrutinv
before a Division Bench of the High Court wifhin whose
jurisdiction the Tribunal concemed faUs. The
Tribunals, wiU, nevertheless, continue to act Uke coi-u-ts
of first instance in respect of the areas of law for which
they have been constituted. It will not, therefore, be
open for litigants to direcflv approach the High Coiu-ts
even in cases where they questioii the vlres of statutoi'y
legislations (except where fhc legislation which creates
the particular Tribunal is challenged) by overiooking the
iurisdictlon of the Tribunalconcerned. Section 5(6) of
the Act is valid and constitutional and is to be
interpreted in the manner we have indicated."
Article 227 of the Constitution of India is relevant here

and quoted below:-
"Power of superintendence over all courts by the

. , High Court.- (1) Every High Court shall have
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superintendcncc ovcr aU courts and tribunals
throughout the territories in relation to which it
exercises lurisdiction.
(2). Wifhout preludice to the generality ofthe foregoing
provision, the High Court may-
(a) caU for retiuns froni such coiirts'
(b) niake and issue geiieral iiiles and prescribe forms for

I'CRLdatiiig Llie prauticc aiid vroceeduiss of sucli
coiirts' and

(c) prescribe forms pi which books, entries and accounts
shall be kept by the officers of any such courts.

(3) The High Coiirt may also settle tables of fees to be
allowed to fhe sheriff and atl clerks and ofScers of such
courts and to attomeys, advocates and pleaders
practicing theretn:

Provided ttiat any rules made, forias prescribed or
tables settled under clause (2) or clause (30 shall not be
inconsistent with the provision of any law for the tiine
being in force, and shall require fhe previous approval of
the Governor.
(4) Nothlng ui this orticle sholl be deemed to confer
on a High Uourt powers of superintendence over anv
ooiirt or tribunal constituted by or iinder any law
rela.ting to the Forces.

34. Learned counsel for petitioner subraitted that the

eoiiduct of llie eleclioii is eiitrusted witli llie Eleetloii

Commission and while exerdsing that flmctjon, Article 324(6)

of the Constitution of India is there to get the officers and

staff and cooperation has to be rendered. It is submitted that

the comiaission having lost the confidence cannot trust on

these officers and if they are allowed to continue, it wffl

adverselv atfect the conducting of election.

35. Counsel for respondent No. 2 subnaitted that CoUector

Jashpur has not been given any opportiinity. He subniitted

that the matter may be remanded and the Tribiinal may be

directed for hearing the case fmally. Counsel for both the

CoUectors subniitted that they have been put to vicfiinization-
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36, Counsel for thc pctitioner submitted that the intercsts of

the respondent No. 2 are well safeguarded. In para 5.10 ofthe

petition the petitioner has made a statement that the

petitioner did not in effect transfer fhe respondent No. 2 from.

the present place of posting/assigniaent in the technical

aense of the terra. The order virtually shifta the respondent

no. 2 from the present place of posting durkig fhe course of

the election process culminatmg in the declaration of the

results of the ensuing assembly elections in so far as the

CoUector/District Magistrates having been uruformly m.ade

District Election Officers and retuming Officers for fhe

district, although it has been within thc cora.petence of the

petltioner lo have appotnted some ofher offlcers also. The

statement is recorded.

37. We are conscious of the fact fhat the Central

Adinirustrative Tribunal is a creature of thc Constitution

having conferred powers under Artlcle 226 ofthe Constltutlon

to decide the matters relating to services. It has wide powers

including declaring law to be ultra vires except the statute

under which it has been constituted., The Adm.inistrative

Tribiinals aa estabUshed undcr Article 323-A aad thc

Admuiistrative Tilbuiials Aut, 1985 ai-e aii altenialive

mstitutional meehanism or authority, designed to be not less

'\,ftffective t.han t.tie High Coiirt, Ronsistentlv with t.he amended
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constitutional schcinc but at thc same tiiac not to negate

ludicial revlew liirisdlction of constitutional courts. Transfer

of lurisdiction in specified matters trom the Higti Court to Uie

Administrative Tribunal equates the Tribiraal with the High

Court uisofar as the exercise of iudicial authori.tv over the
^

specified uiatters is concerned. That, however, does not

assign fhe Adiiiinistrative Tribunals a status equivalcnt to

that of the High Court nor does fhat mean that for the

purpose of iudicial review or ludicial superintendence thev

cannot be subordinate to the High Court. In this connection

law on the subiect is expounded by Hon'ble guprenie Court in

T. Sudhakar Parsed v. Govt. ofA.P. f(2001) 1SCC 516) m.para.

18 and 19. Para 18 and 19 of Ihe ludgment are quoted

below:-

"18. Siibordination ofTribiinals and coiirts fiinctioning
within tlie temtorial jurisdiction of a High Court can be
either ludicial or adm.inistrative or both. The power of
superintendenGe exercised by the High Court under
Article 227 of the Constitution is iudicial
superintendence aiid not administi'ative
superintendence, such as one which vests in the High
Court under Article 235 of the Constitution over
subordlnate courts. Vide para 96 of L. Chandra Kumar
case the Constitution Bench did not agree with the
suggestioii that the Tribunals be made subiect to the
supervison7 tiirisdiction ofthe High Court within whose
temtorial lurisdiction they faU, as our constitutional
scheme does not require Chat all adludicatory jbodies
which fall within the temtorial, lurisdiction of aniy Higli
Court sfaould be subiect to its supenrisorv lurisdiction.
Obviouslv, the supervisor\7 iiu-isdiction referred to! by the
Constitutmn Bench in para 96 of the judgmentlis the
supervisioii of tlie admuusti'alive ruiiclioimig |of tlie
Tribunals as is spelt out by discussion ruade ini paras
96 aad 97 of the judgment.
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19. Jiuisdiction should not be confuscd with status
and subordination. Parliament was motivated to create
new adludicatory for-a to provlde new, cheap and fast-
track adiudicatory systeins and permitting fhem to
function bv teanng offthe conventional shackles of the
strict rule of pleadings, strict rule of evidence, tardy
trials, three/four-tier appeals, endless revisions and
reviews- ureatiiis hurdles iil tlie fasl Uow of Ihe streaiu
of iustice. The Administrative Tribiinals as established
under Article 323-A and the Admmistratlve Tribunals
Act, 1985 are an altemative inatitutional m.echanisin or
aiit.hority, designed to be not. less effective than the High
Court, consistently with fhe amended constitutional
scherae but at the saiae tune not to negate iudicial
review jurisdlction of constitutlonal courts. Transfer of
jiirisdiction in specified matters froia fhe High Court to
the Admmistrative Tribiinal equates the TribmT.at with
the High Court insofar as thc exercise of iudicial
authority over the specified niatters is concemed. That,
however, does not assign the Admlnlstrative Tribunals a
status equivalent to that oftheHigh Court nor does that
mean that for the purpose of ludicial review or iudicial
superintendence they cannot be subordinate to the High
Court. It has to be reniembered that what has been
conferred on the Adminlstratlve ttribmial is not only
jurisdiction of the High Court but also of the
subordinate courts as to specified matters. The High
Courts arc crcatzirGs of thc Gonstitution and thcir
<Ji]dges hold constitiitional ofRce having heen appointed
under fhe Constitution. The Tribunals are creatures of
statute aad thetr Meiubers are statutorilv appointed and
hold statutary office. In State of Orissa v. Bhagaban
garangi it was held that the Adm.mistrative Tribunal is
nonetheless a Tribunal and so it is bound by fhe
dccision of the High Coiirt of the State and cannot
sidetract or bypass it. Certain observations made tn the
case of T.N. Seshan, Chief Election Commr. Of India v.
Union of India may usefuUv be referred to. It was held
that merelv because some of the service conditions of
the Chief Election Commissioner are akin to fhose ofthe
Supreme Court Judges, that does not confer the status
of a Supreme Court Judge on the CEC. This Court
observed:

"Of late it is found that even personneli belonging
to other for-a claim equation with IIigh Court and
Supreme Court Judges merely because certain
juilsdictioiis earlier excrcised bv tliose CSourts are
transferred to thein not realizing the distinction between
constitutional and statutory functionaries."
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We arc thcreforc clcarly of thc opinion that there is no
anathema to the Tribunal exercising lunsdicdon of the
High Court and tn that sense belng supplemental or
additional to Uie High Court but at the same tinie not
enToying status eauivalent to the High CoLirt and also
being subiect to iudicial review and iudicial
superuitendence of the High court. "

38. Tn an ordinarv coiirse we wonlfi have reinanded the

niatter to the leamed tribunal for deciding the interun

application for hearing both the parties but in view of the

extraordinary situation regarding thc conduct of elcctions and

since we have heard the leamed counsel for the parties at

length on orders dated 31.10.2003 and 05.11.2003 and on

the applications filed by the respective parties before £he

tribunal and before this Court for grant ofad-interini writ and

for vacation of ad-interun writ, its continuance or other wise,

we ai'e of tlie coiisidered opuuoii llial uistead of reiuaiidiiis

the matter back the matter, it is just and proper tn the ends

ofnistice to dedde the Qnestion ofinterim reliefhere itselfas

it is noted that what has been sranted on 3 I-10-2003 is

"status quo as existed today". The expression "status quo as

existed todav is a tcria of ainbiguifry. The ambiguifry in thc

facts and clrcumstances when even the nottflcatlon Inviting

nominations tias been issued on 7-11-2003, it is m the

national interest that ambiguitv should not be atlowed to

prevail even for a day. So far as ffae term 'statilis quo' is

conccmcd, thc Hon'blc Suprcmc C-ourt in 1987 Supp SCC394

fBharat Coakinq Coal Ltd. —v-State ofBihar) had occasion to
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deal with thc inatter. Pra 5 of thc iudgment is relevant and

quoted beow:-

II

"5. The exprcasion 'status quo' is undoubtedly a term.
of ainbiguity and at tirae glves rise to doubt and
dif&culty. Auuorduig to llie ordiiiai'y uoiuiotatioir, llic
term 'status

quo' unplies fhe existing state of things at
any given point of tipie. The qualiiylng words 'as in the
High Court' clearly Urait the scope and effect of the
stetiis qiio order. Tn t.he present case, t.he High Coiirl:
determkied only one question, namely ffaat slun^7 was
not coal or m.ineral. It refrained from. entering into the
questton of right or title of the parties on the ground
fhat it involved investigation into disputed questions of
faGts. Therefore, apart from the abstract question that
slurry was not coal or inincral, the impugned judgment
does not adjudicate upon the rights of fhe pardes.
Viewed from that angle,it 1s obvlous that status quo as
m. the high Court cannot mean anything else except
status quo as existing when the matter was pending iii
the IIigh Court before the judgment was delivered. Doth
the parties understood the scepe and effect ofthe status
quo order as meanlng the state of thmgs existing whlle
ftie writ petition was stiU pending i.e. till the delivery of
(he judgment by the high Court. Respondent 4 moved
thc High Court in Cri, M.P. No. 4841/86(8) without
impleacting t.Tie appellant herein and obtained the
iinpugned order froxa fhe High Court dated January 3,
1987 which we have vacated. The proper course for
respondent 4 to have adopted was to have approached
this Court to seek Glarification, if he had any doubt as
to the meaning and effect of fhe status quo order. We
highly deprecate the conduct of respondent ^fpr having
approached the High Court dnd obtauied the'unpugned
order by suppressing the fact that thls Court had
passed the status quo order. Even so, strictly speaking,
no case tbr contempt is made out on the plain terms of
the status quo order.The partics were relegatcd back to
the position that obtained while the writ petition was
pendtng. They were therefore, subject to the order
passed by thfi High Court dated January 15,11985. No
other conclusion is possible looking to the tenns of the
,status quo order." !
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39. So far as thc question of iurisdiction of this Coiirt undcr

Artlcle 227 of the Constltution of Indla is concemed, the

matter came up before the Hon'ble Apex Coiirt in the matter

of Surya Dev Rai -v- Ram Chander Rai & others reported in JT

3003 f6j SC 465 and ui the case of State, through Specicd Cell,

New Delhi -v- Naviot Sandhu (S),Afshcin Guru and Ors. reported

in JT 2003(4) SC 605. In. the case of State, throuqh Special

Cell, New Delht (supra), the HonT3le Apex Court has held that

The law is that Article 227 of the Constitution of India
glves the High Court the power of superintendcnce over
all Coiirts and tribi.inals throus?hout the temtories in
relatlon to whlch it exercises lurlsdiclion. This
iurisdiction cannot be limited or fettered by ony Act of
the State Legisiature. The supervisory iurisdiction
extends to keeping the subordinate tribunals wifhin the
lim.its of fheir authority and to seeing that they obey the
law. The powers under Arttcle 227 are wide and can be
used, to m.eet the ends of iustice. They can be used to
interfere even wlth an interlocuton? order. It is settted
law that this powcr of iudicial supcrintcndcncc, undcr
Article 227, must be exercised sparinglv and only to
keep subordiaate Courts and Tribunal's withki fhe
bounds of their authority and not to correct m.ere
errors."

In the case of Surya Dev Ral (Supra), fhe Hon'ble Apex Court

has held that

Under Article 227 of the Constitution of India, the writ
of certiorar'»ris an exerclse of its original jurisdiction by
the Hi&h Court; exercise of supervisory iurisdiction is
not aii ori&inal iun.sdictioii aiid in this sense it is aldii to
appcllate revisional or coiTective iiirisdiction. In exercise
of supervisory jurisdiction the High Court m.ay not only
quash or set aside the impugned proceedings, iudgment
or order but it may also niake such direetions as the
facts and ctrcumstances of the case may waiTant, mav
be by way of guiding the inferior Court or Tribunal as to
the manner in which it would now proceed further or
afresli as coiuuieiided lo or guided by tlie Hi^li Court. Iii
appropriate cases the High Court, whUe exercisine
^supervisory jurisdiction may substitute such a decision



39
^

/'v-.

f...

of its own in place of thc impugned decision, as the
inferior Court or Tribunal should have made.
Supemsory iurisdiction under Article 227 of fhe
Constitution is exercised for keeping the suborduiate
Courts within ttie bounds oftheir lurisdiction. When the
suborduiate Court has assum.ed a iurlsdiction which it
does not have or has fmled to exercise a iurisdiction
wliicli il lias or tlie iuiisdictioii lliougli available is IICUIR
exercised by fhe Court in a nianner not perraitted by
law and failure pf justice or grave mjustice has
oceasioned thereby, the High Court inay step ui to
exercise its siipervisor^ iiirisdiction."

40. Therefore, in view of the above law laid down by the

Hon'ble Apex Court, the powers under Article 227 of fhe

Constitution are wide and can be used to gct thc cnds of

justlce. They can be used to Interfere even wlth an

interlocutory order and in appropriate cases, the High Court

whUe exercising supervisory iurisdiction, m.av substitute such

a decision of its own in place of the unpugned decision, as the

inferior Court or Tribunal should havc niadc. Whcn thc

subordinate Court has assuraed a iurisdiction which it does

not have or has falled to exercise a ittrtsdiction which it has

or the iurisdiction fhouglY avedlable is betae exercised bv tiie

Court UT. a inanner not pei'mitted by law and failure oftustice

or grave iniustice has occasion thereby, the High Court niay

step in to cxcrcise its supervisory iurisdiction. In thc light of

the above principle, if we look Into the facts of the present

case, tKe matter came up before the leamed Tribunal on 31st

October 2003 when the leamed Tribunal passed an exparte

^order against the State for inaintaininR status quo. If we look
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into the above order.this ordcr was not passed m. conforraifry

wlth Section 24 of the Adminlstrative Tribunals Act because

the proviso to Section 24 speaks ttiat in case ttie 'llibunal

wants to dispense with the reauirement of clause (al and (b)

and uiake an interun order as an exceptional in.easure if it is
^

satiafied, for reasons to be recorded in writuig, that it is

necessary so to do for preventing any loss bcing caused to the

appUcant whlch cannot be adequately compensated in money

but any such mterim order shall, if it is not sooner vacated

cease to have effect on the expiry of a period of fourteen days,

therefore, before passing fhe exporte interim. order without

giving notice to the opposite sidc, the learncd Tribunal ought

to have recorded the reasons for maklng such an order whlch

the leamed Tribunal has not. Even when the

respondRnt/Rlection Commission of Tndia moved an

application for pre-poneiuent and for vacatuig the order, the

matter again carne up before the Tribunal on 5-11-2003. On

that day, leamed counscl for the petitioner laentioncd that hc

needs some tlme to Qle reply of the appllcatlon for vacatlng

stay tUed by the respondent/Election Commission of India.

Wifhout passing any order on this, the leamed Tribunal

adloumed the inatter for 21st Noveniber 2003 statins that

both the parties are agreeablc to fix the niatter on 21et

Noveiuber 2003 for Hiial dlsposal. Iii ttie cu-cmuslaiices,

\loolang to the urgency uivolved in the matter as the process of
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holding elections is in operation and elections are fixed for lBt

December and the question involved was ofthe shlfting ofthe

ftvo Collectors wtio are District Election Officers, the learned

Tribunal ought to have heard the application for vacattng

stay, if it was not possible on 5*h Noveniber 2003, then on 6tfa
^

or 7th Novem.ber looking to the urgencv ofthe inatter. But the

learned Tribuiial falled to exercisc the iurisdlction vested in it.

As argued by learned counsel for the petitioner that the

Election Commission of India exercising its power under

Article 324 of the Constitution of India was within its risiht to

ordering for shifting ofthe District Election Qfficers those who

were not working upto the satisfaction of the Election

Commission of India and nobody can dlctate to the Election

Commlssion of India from whom tlie Election Commission of

Tndia has to take work of t.he nist.riRt Election Officer. Even

both the petitioners were not within their right to dictate the

terms that fhe Election Coinm.ission of India has to take work

froia fhem. as District Election Officcrs. It is thc satisfaction of

the Election Commlssion of Indla thal from whom the

Election Commission ot' India wants to take work of District

Election Officer in order to discharge constitutional obligation

to conduct free and fair election and to ruaintain purity ofthe

elections. Therefore, we are of the considered opmion that the

leanied Triliuiial wliUe IIOL passuig tlie order 011 emergeiil

basis on the appllcatlon for vacatlng stay has failed to
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exercisc lurisdiction by adiourrung the matter for such a long

tlme l.e. for 21-11-2003 without fulfUUng the requlrement of

provisions of Section 24 of tlie Administrative Tribunals Act

and such a way fhis Court has iurisdiction under Article 227

of the constitution of India to interfere with the interlocutory

order passed by the Tribunal and if this order is allowed to

exist thcn it wiU aiaount to failiire o{ justice or grave injustice.

41. The Hon'ble Suprem.e Court in Sun/a Vev Rai -v- Ram

Chander Rai and ors. fJT 2003 (6) SC 465), noted situationa

which may vcry frequcntly arisc beforc the High Coiirt and

the guldellnes have been given In para 37 ofthe iudgement.

Para 38 of the ludgment is also relevant wiiich is quoted

below:-

a38. ......... the fact remains that the paraiaeters for
exercise of jurisdiction under Article 226 or 227 ofthe
Constitution cannot be tied down in a straitiacket
fonmila or riRirf niles. Not. less than often t.Tie High
Court would be faced with dUemma. If it intervenes ki
pending proceedings there is bound to be delay in
termination of proceedlngs. If it does not mtervene, the
error of the monient may earn immunity from
correction. The facts and circumstances ofagiven case
m.ay inake it inore appropriate for the High CoLirt to
exercise self-restraint and not to Intervene because the
error of jurisdletiQn though committed is yet capable of
being taken core of and corrected at a later stage and
the wrong done, tf any, would be set right and ttie nghts
and equlties adiusted m. appeal or revision preferred at
fhe conclusion of the proceedings. But there may be
cases where 'a stitch in tune wouldsave ntnfe'. At the
end, we m.ay sum up by saYing fhat the power is fhere
but fhe exercise is discretionary whlch wffl be igovemed
solcly by thc dictatcs ofiudicial coriscicncc cnrichcd by
iiididal RxperienRR and practiRal wisdom of tlie iiidge."

/<:
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42. Having givcn our thoughtful consideratipn to the facts

and circumstances of the case uientloned in earller

paragrapJas of this order, with great respect, we are of ttie

opiruon that it is a case where 'a stitch ui time would save

nine'. In view of the above foregoing reasons we are of the
I-'

opinion that the order dated 31-10-2003 directins; for

makitauung status quo and order datcd 5-11-2003 dii-ectkig

fdr contmulng the sald interim order passed by the leamed

Ti'ibunal are not legally sustainable and deserve to be set

aside and the same are set aside. The orisgLnal applications

are listed on 21-1 1-2003 before the Tdbunal. The parties may

raisc the questions bcforc the leamed Ccntral Adniinistrativc

Tribiinal. The Trlbiinal to declde the matter on its own merits

in accordance with law.

43. Before parting, we woiild like to make it dear that the

obsei-vations and directions made in the order are with

reference to the interira ordeaand the nierits/deirierits of the

cases arc to bc adiudicatcd by the leamcd Central

Admliilslratlve Tribunal In accordance wlth law.

44. In view of the above directions and observations, the

petitions are fuiaUy disposed of-

45. A copy of this order be placed in the record ofW.P. No.

3628/2003. , . —.

~<.
LC.Bhadcio


