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1. Heard Shri Vikram Bahadur Y adav, learned counsel for the petitioner as
well as Shri Piyush Shukla, learned Standing Counsel for the State.

2. Though a counter affidavit has been filed on behalf of respondent nos. 2, 3
and 4 but the learned counsel for the petitioner has made a statement at bar
that he does not propose to file rejoinder affidavit. However, the parties have
made a statement that the matter be decided at the admission stage itself.
With the consent of the parties, the petition is being decided at this stage.

3. The case of the petitioner is that he was appointed as Honorary Platoon
Commander Home Guard Shankargarh, Prayagra). However, according to
the petitioner post lodging of an FIR bearing no. 0087 of 2018 on 15.8.2018
under Section 342, 294, 323 and 34 IPC, a charge sheet came to be
submitted. However, the candidature of the petitioner came to be cancelled
by the District Commandant Home Guard Prayagrgj on 28.10.2023 in light
of the provisions contained in the Government Order dated 18.2.2023,
wherein a classification has been made for the offences where punishment is
over and above 7 years and below 7 years. Against the said order, the writ
petitioner preferred an appeal before the Deputy Commandant Genera
Home Guard Eastern Region, Prayagra, which came to be reected on
01.05.2024.

4. Questioning both the orders, present petition has been preferred.

5. This Court entertained the writ petition on 28.10.2024 while seeking
instructions. A counter affidavit has been filed on behalf of respondent nos.
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2, 3 and 4 sworn by District Commandant, Home Guard, District Prayagrg.

6. Learned counsel for the writ petitioner has submitted that the grounds
which weighed consideration with the respondents in cancelling the
candidature of the writ petitioner in the order in original as well as the
appellate order cannot be sustained, particularly when Clause 5, 6 and 8 of
the Government Order dated 18.8.2023 creating a classification of the
offences wherein punishment is below 7 years and above 7 years was
rendered ultra vires in Mahesh Singh vs. State of UP, Writ A No. 16186 of
2024 decided on 26.9.2025. Submission is that once the order in question
proceeds upon the classification so carved out in the Government Order
dated 18.8.2023 and such classification has been held to be ultra vires, then
the matter needs to be revisited in this regard.

7. Shri Piyush Shukla, on the strength of the averments and allegations
contained in the counter affidavit, has submitted that though the petitioner
may be right that the subject clauses of the Government Order dated
18.8.2023 had been held ultra vires in Mahesh Singh (supra), but according
to him, the charges are grave enough and the petitioner is not entitled to be
reinstated.

8. | have heard the submissions made across the bar and perused the record
carefully.

9. Apparently, the petitioner happens to be a Honorary Platoon Commander,
who, owing to lodging of a criminal case and submission of a charge sheet,
was subjected to an order dated 28.10.2023 for cancellation of his
candidature and appointment. Against which, the petitioner preferred an
appeal, which came to be rejected on 01.05.2024. Plainly and simply, the
appointing authority as well as the appellate authority had relied upon the
classification carved out in the Government Order dated 18.8.2023. In
Mahesh Singh (supra), the validity of the Government Order was under
consideration, and it was observed as follows:-

"1. In all the above petitions petitioners are aggrieved by the impugned orders passed
by the competent authority terminating the services of the petitioners by taking aid of
the Government order dated 18th August, 2023 which provides for termination of
services of such home guards, who have been chargesheeted in a criminal case in
respect of offences for which prescribed sentence is more than 7 years under the
criminal penal code.
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2. It is argued for the petitioners that so long as the Government order dated 18th
August, 2023 remains in force, the order impugned terminating the service of the
petitioners cannot be questioned for the reason that they have been chargesheeted in
criminal case for an offence for which sentence provided is more than 7 years. So,
challenge basically laid to the Government order dated 18th August, 2023 in all these
petitions insofar asits clause (6) is concerned.

3. It isargued by learned counsel for the petitioner that not only clauses (5) and (6)
are discriminatory as there is no intelligible differentia available to the Sate
respondents inserting these provisions but providing classification between two sets of
employees, one facing criminal charges qua offences with sentence 7 years or less;
and the other with more than 7 years is arbitrary on the face of it. According to
learned counsel for the petitioners, there can be no rational nexus between the object
sought to be achieved and classifications so made.

4. Per contra, learned Additional Chief Standing Counsel defended the government
order dated 18th August, 2023 on the ground that the Sate is justified in carving out
difference between the offences which are heinous in nature for which sentence is
more than 7 years and those which are minor in nature being not heinous for which
sentenceis 7 yearsor less.

5. It is sought to be argued that in matters where the sentence is 7 years or less, the
Courts are also discouraging arrests by granting bail ordinarily, and which ultimately
does not adversely suffer the work that volunteers are to perform. It is also argued by
learned Additional Chief Standing Counsel that a person chargesheeted in offences
which are heinous in nature if they are continued, it would also give bad impression
about the home guard forces which are auxiliary to the police force as at times
volunteers are employed at various places to aid and help police personnels. They are
called upon to perform same duty as police personnels perform, by way of their
auxiliary assistance.

6. It isfurther argued that the object sought to be achieved, therefore, isto ensure that
people who become offender of heinous crimes are not part of the force until
acquitted, so that police force also may not get demoralized and public faith and trust
reposed in police force to maintain public order and public peace, does not get
eroded.

7. Thus learned Additional Chief Sanding Counsel argued that there is a rational
nexus between the object sought to be achieved and classification made and that
would render it to be valid intelligible differentia. It is argued that on the testing anvil
of Article 14 of the Constitution of India the relevant clauses (5) and (6) of the
government order dated 18th August, 2023 qualifies and hence it should be upheld.

8. In order to appreciate rival submissions qua sub-clause (6) of the government order
dated 18th August, 2023, it would be appropriate first to appreciate the said
government order and, accordingly, the same is reproduced hereunder inits entirety:

1 a-qa;,

A TR,
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TSR SN a-S: feie 18 3T, 2023

fawg- suRifere Ame | St Sre whaen!/sdadi-e ARl & fasg ST
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Hered,

FHUAT IuYh fawreh HUA U HEA-5285/gl0T0-129/2022, f&iw 07.07.2023 1 Hey
TEUT e ol BT &, [T g1 BIATISY Tadddehl/3Tddi-ds SRRl o STTURTIeeh HTHe |
Gfeled I ol 3T H Ieh fa&g SFMETcHS wrddre fohd S aem Jar § 3eh! g: gl
el gl & fAEarur i ufckan deell gd 7 i areane 7 Henee R S o sy
[ERIREIE

2. 39 HeY H W3l U g ol (3 g3l ¢ fob Teeul # reh faamiuRr=d sAToRifees wvedl |
dfeltd BITEd Taddddhi/3ddi-e USRIl & faeg FAEIHS wEdarel fhd S &
ey & GRS SFHTT, JoTo T gRT gd | fAfa mereer ww-43/2020/1883/=aTa-
2020-57581M/2008 Codio-11, Tt 22 sagar, 2020 Ud dord # Ml Ameeer de
22/2021/119/9=as-2021-57581/2008 Clodto-1, fAie 31 #E, 2021 &l TdgarT
Hashita foRaT SITaT & A1 & BRIl aadddhl/Addie ARl & G derelt deel
TedTdeH! ol FEdRUT fohdl ST & Sae | fvid arereer e 57/2016/2455/q=4-16-
332 &T/16, farier 02 faamr 2016 H Eed WHdde! &l Y=: Ferell Aol Jcarder! &
fAEaRT 61 UfohaT & UER-4, TER-9 (%) UG Iddes eIl i g Srel deel
TATdeAl & FEaRuT &1 Ufehar o Uede-3 Ud UER-8(h) | 3ifchd Tifaumi ol 3fashiid &ed
g Fmfafaa uforar FRefia o St 8-

(1) uRTEeh A H AN USiichd B o IWI Sl H [%g 8 W ri-yd grmed
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(2) BHIEE TR/ HE AADNT o faeg IS HHedl | AN USlihd 8 &
FRUT Sl H &g &1 & ULid STHAd W 8T 81 & §1e IHh gRT T YcdTda i WRIg
FRd U ITHT AeTra AT bl ST Fehdl & a2l HamaR fegdt w Hafsrd fmam s dendn
&l

(3) ferdlt oft srTURTfAIes ATl H SHATWANT USiiehd i W Tdd=mTei i deh Fried grmed
EdGh/HAddE ARRT ! FTATER ¢ W A foman s e

(4) forddt oft sTwrfares Ame B stfead Ui (ThodTR S TRIT JHIUId BiHT =1 UTT 14T &)
Hilo rATer &t Uit ford ST i Rerfa # Twafrud gmmda eidads/sddiie Afgeart &
faaHER s w RS fean s

(5) 07 T« a1 07 T9 I TH TSI & WIae & FaTerd ORI ATHA! § Hio =™ § 3TRY-
U3 A B a1 Ao =ArTed | HeheHT faaruT (Trial) & JRM SHMG W et gmed
TR/ FddfE ATGRR ol FTHER SRS W FafSd fmar s Famm

(6) 07
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Y & 3TE T o WIAY & Tai-ad STORIYS Al § ARIG-UF (Isieiie) Ao = |
U BIF R gIHTed Taddddh/3Tddi-dh T8R! ol favmT & geres o fear S|

(7) fafr=T s sorent ot Sigane fanedt oft smaarfiies el # Ao =maTerd gRT AW g an
TR -4 GITEd T8 deh/Addi-eh AEhRT Sl famT & geres o feam S|

(8) 29 UMY & fHid &4 & gd 07 a¥ a1 07 a¥ F A Sl Fall o WAy & Fraf-erd
SR HAHeA H Yd # 9T & 9eh oy T EHATEH Saddddh/3ddies ATYHRI Sl I
ST &I TcdTdaH o1 TR Fed §U Ive ATWRIT9eh HehaH H Hio =T & 3AfrdH (Ui deh
a7 § F8T I@T STERT, Yl & SITULTeeh HIHCT aof 8l & heuT 3-eh! 9T O s fra
06 a9 & 31fde I 7afd & I & sterar IR 3R 50 I F A B AT Uk AR e
TR ST o IURd AU HIHEAT &1 B o HRUT ITeh! GE aR Asahifad fomam ma gl
IR HehaH | Hlo =TATeTd o 3A(~H (uig # S &g &9 = Fa1 & ereh o far sra|

(9) 3T TR & fvid &1 & e SmuRifiies A o 07 v § atfdrer <ug 1 wifdue €,
#H FfeTeddr o YR R 9N § g 5 T Hied dagiddes/srddi-e AfAHR) i Feifea
HATRIYF HehgH H Hlo =TT GRT QI fohd ST TR 3ok gRT Td TcdTda a1 UAefor
FRd §U 36 SaTc (ohdT ST, Hel & AT HIHT 351 2l o R0l 3kl JaT § Fsamiad
52 06 a¥f & afde i a7afy & Fr & srerar IR R 50 a9 T A A IHar Uk IR
JeTel fohd ST o IWRT=d HATURTTAE HIHET 3o &l oh HRUT Ikl gERl §R Fsahiiad foar ma
&

(10) e fF W ® ERRE @ Ry fid B oW @ od wtyd g
TG/ Add(eh AR T TS T U FIfchedT ULTETT IHT YehR el ST oI el
% I AT AT &

3- AR W&A-57/2016/2455/0=a46-16-332 gM/16, feie 02 fegmr 2016 3%
T ek TN T ST | 3T AT T A 27 Ferad et |

4- FHYT IUYTh G T heT8 I SFUTe AL - Fl HE H|

Hag

HAT TR

AR q=H Afag| "

(Emphasis added)

“2-(i). Those home guard volunteers and officers, who are detained in jail upon
criminal case being registered against them shall be suspended forthwith.

(i1). After getting released fromjail their representations for revocation of suspension
can be considered and they can be reinstated on duty in accordance with law.

(iii). Upon criminal case being registered (FIR) so long as the investigation is going
on such home guard volunteers and officers can be provided duties in accordance
with law.

(iv). Ina criminal case where final report has been submitted and commission offence
at the end of the home guard volunteers and officers were not found to be established
by the police then such volunteers and officers can be taken for duty in accordance
with law.

(v). Where the sentence prescribed is 7 years or less in a criminal case and
chargesheet has been filed and trial is also going on but the home guard volunteers
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and officers have been released on bail then they can be taken on duty in accordance
with law.

(vi). Where the sentence in respect of a criminal offence prescribed is more than 7
years and chargesheet has been filed in court then such home guard volunteers and
officers facing the chargesheet shall be terminated from service.

(vii). Except for compoundable offences in any other criminal cases if court convicts
home guard volunteer and officer then he shall be terminated from services.

(viii). All those home guard volunteers and officers, who have been terminated from
service even the sentence being 7 years or less than 7 years prior to the issuance of
the government order then upon their representations they shall be reinstated, even if
more than six years have been passed since their termination order provided they
have not attained the age of 50 years and further after their first reinstatement they
have been subjected to second termination due to involvement of criminal case
however, such reinstatement shall be subject to final order thay may be passed by the
criminal court of law. Upon final conviction in a criminal case by criminal law court,
such home guard volunteers and officers shall be terminated from service.

(iX). Those home guard volunteers and officers, who were terminated on account of
their involvement in a criminal case where the sentence was more than 7 years and
they have been subsequently acquitted by the court of law then they shall be reinstated
upon the representations being made even if more than 6 years have been passed
since the date of their termination provided, of course, they have must not attained
more than 50 years of age and must not have been terminated second time for
involvement in a criminal case after their initial reinstatement.

(). Upon reinstatement police verification and medical examination of all these home
guard volunteers and officers shall be done in the same manner as it is done at the
timeinitial recruitment in service.

3. The government order bearing No.- 57/20/16/2455/ 95-16-332 HG/ 16, dated 2nd
December, 2016 shall be amended to the extent as above. Rests of the terms and
conditions of the government order shall remain intact.”

(english trandlation by the Court)

(Emphasis added)

9. By issuing this above government order the earlier government orders dated 22nd
October, 2020 and 31st May, 2021 have been superseded and it is also in super-
session to paragraph 3 and 8(a) of the government order dated 2nd December, 2016
in respect of home guard volunteers. Upon perusal of the government order dated 2nd
December, 2016, | find that there were no such guidelines provided therein.

10. Upon giving thoughtful consideration to the various clauses prescribed as above,
it transpires that State Government classified two categories of criminal case: one
where chargesheet has been filed but in respect of an offence for which sentence is 7
years or less than 7 years and the other case in which chargesheet isfiled in respect of
the offences for which sentence is more than 7 years. In respect of former upon being
released on bail, the home guard volunteers are made entitled for reinstatement with
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revocation of suspension order, whereas in the case of latter, the home guard
volunteers are terminated from service straight-away and are not even continued
under suspension.

11. What is further very interesting to notice is that except for those offences which
are compoundable upon conviction, such home guard volunteers shall not be
terminated from service. Thus, in criminal cases qua offences with whatever sentence,
if home guard volunteer stands convicted by a criminal law court, then he is
terminated from employment and there is no further classification of criminal cases on
the basis of sentence. The Sate, therefore, it appears, made it clear that those who are
convicted, are to face same consegquences and the only exception lies in respect of
those who are convicted in cases of compoundable offence.

12. These are apparently the rules prescribed for taking disciplinary action in respect
of the home guard volunteers, who are implicated in criminal cases in the first
instance, then when chargesheeted and then again also when they are finally
convicted. The object, therefore, is only to lay down rules to govern service conditions
of volunteers while they get implicated in criminal cases and it is apparent that State
has gone milder in respect of those criminal cases where the sentence in 7 years or
lesser.

13. I am reminded here of the argument of learned Additional Chief Sanding Counsel
that object for creation of home guard force of volunteers has been to provide a
disciplined auxiliary force to the police force to support it in maintaining public order
and public peace and to maintain general public perception that auxiliary force is
equally honest and disciplined force like the police that those involved in offences of
lesser degree only, may not be fired before their conviction.

14. In order to test this above argument it is necessary to understand what would be
the status of a person chargesheeted in a criminal case. Every person implicated in a
criminal case, if chargesheeted becomes a potential offender as he may be convicted
and the potential offender whether for a lesser offence or heinous offence should be
seen in the same status at least by the State. Once the offence is alleged to have been
committed and a person is named in a first information report or otherwise
chargesheeted and faces charges and trial then he becomes an offender against the
Sate. The criminal justice system does not discriminate between an offender of crime
with lesser punishment or offender of heinous crime with lighter degree of punishment
and insofar as the concept of compounding is concerned that is the mercy and
discretion of court. The Sate, of course, is not supposed to draw any line of
distinction between compoundable and non compoundabl e offences. Offence is offence
and a criminal liability occurs when offender is named and booked and facestrial.

15. Keeping this above principle in mind and looking to the specific provision as
contained under clause 7 of the government order that whoever is punished and
sentenced except in compounding cases, would stand terminated from service, makes
no sense to carve out a distinction between the criminal cases where the sentence is
less than 7 years and those with sentence of more than 7 years for the purpose of
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ventilation. If an accused is enlarged on bail, he should be entitled for reinstatement
without any discrimination or none of those implicated in criminal case should be
reinstated. Merely because a person has been chargesheeted does not become a
convict as ultimately he may be acquitted also. So whether a person is charged with a
murder and a person is charged with lesser crime, it should not make any difference
insofar as the reinstatement is concerned or for this purpose in order to draw an
element of moral turpitude, the rules should be modified to take action on case to case
basis by holding a departmental inquiry, may be summary in nature. The rules so
framed, according to me, do not lay any justification for classification and hence
classification does not appear to be logical one for the discussions so held above. The
intelligible differentia would have been to distinguish cases where the chargesheet is
filed and the chargesheet is not filed but | do not see any intelligible differentia behind
classification on the basis of prescribed sentencein criminal law.

16. For a classification to be a valid classification under Article 14 of the
Constitution, ‘a just object’ is a must so as to justify a classification as having clear
nexus with and purpose sought to be achieved. In the case of All Manipur Pensioners
Association v. State of Manipur and others (2020) 14 SCC 625, vide paragraph 8 the
Supreme Court has held thus:

“8. ... Article 14 of the Constitution of India ensures to all equality before law and
equal protection of laws. At thisjunctureit is also necessary to examine the concept of
valid classification. A valid classification is truly a valid discrimination. It is true that
Article 16 of the Constitution of India permits a valid classification. However, a valid
classification must be based on a just objective. The result to be achieved by the just
objective presupposes the choice of some for differential consideration/treatment over
others. A classification to be valid must necessarily satisfy two tests. Firstly, the
distinguishing rationale has to be based on a just objective and secondly, the choice of
differentiating one set of persons from another, must have a reasonable nexus to the
objective sought to be achieved. The test for a valid classification may be summarised
as a distinction based on a classification founded on an intelligible differentia, which
has a rational relationship with the object sought to be achieved. Therefore, whenever
a cut-off date (as in the present controversy) is fixed to categorise one set of
pensioners for favourable consideration over others, the twin test for valid
classification or valid discrimination therefore must necessarily be satisfied.”

17. The object if is to maintain a good public perception about the police force and its
auxiliary force namely home guard force and also to ensure that police force itself
does not get demoralized and for that matter the home guard force as well, being an
auxiliary force, then whether it is a crime with 7 years sentence or less or crime with
sentence of more than 7 years, it does not in any manner meet the object for which the
classification has been made. Such reinstatement or taking back of such volunteers
charged with offence of sentence of 7 years or less, by revoking suspension/
termination may equally demoralize the force and hence | do not see any rational
nexus between the object sought to be achieved and classification so made.
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18. The proper cause would have been to suspend all those chargesheeted with
criminal case, to hold proceedings departmentally as well and even reinstatement on
case to case basis for the result of the proceedings. Snce home guard force is a force
of volunteers only, summary enquiry with show cause notice would have been
sufficient. The government could have equally waited for the outcome of criminal
proceedings by keeping such volunteers duties in a suspended animation. Rules
should not have discriminated those chargesheeted from those not chargesheeted
during pendency of trial, if such volunteer is enlarged on bail.

19. One must remember, a mere chargesheet submitted by police does not mean
conviction. Insofar as public perception is concerned, such person who are sent to jail
whether for petty offences or major offences, they are not placed in good esteem.
Government, of course being a welfare state, should not form such perception and
hence all those chargesheeted, if bailed out, should not be removed from service until
conviction or may in the event of a disciplinary action as a result of summary enquiry
on the principle of preponderance of probabilities. There may be cases where an
employee gets implicated in a criminal case for act and conduct in discharge of
official duties and where he may get implicated for private rival disputes resulting in
first information report for alleged act of assault/ cheating/ fraud and forgery. In the
case of former, a summary departmental enquiry may do justice both to the
establishment and the employee while in the case of latter, one will have to await for
outcome of trail. Hence, mere filing of chargesheet should not result in ipso facto
termination of employment.

20. Likewise, therefore, the classification made under the government order vide
clause 8 of it, stands hit by Article 14 of the Constitution for it being discriminatory
deserves to be held ultra vires Article 14 of the Constitution.

21. In view of the above, therefore, classification made in clauses 5 & 6 of the
government order dated 18th August, 2023 on the basis of chargesheet for offences
with sentence of 7 years or less and those above 7 years is held discriminatory and
arbitrary and is hit by Article 14 of the Constitution and hence deserves to be struck
down to the extent of such discrimination.

22. Accordingly, clause 5 of the government order dated 18th August, 2023 to the
extent it denies reinstatement of those home guard volunteers, while being enlarged on
bail, who have been chargesheeted with offence having prescribed sentence of 7 years
or above, is held ultra vires Article 14 of the Constitution and is struck down to that
extent. Likewise clause 6 of the government order dated 18th August, 2023 that
provides for immediate termination of home guard volunteers, who have been charge
sheeted in offence having prescribed sentence of more than 7 years is held ultra vires
Article 14 of the Constitution and is struck down to that extent. Smilarly, clause 8 of
the government order dated 18th August, 2023 to the extent it discriminates between
the offence with 7 years and more sentence and those with 7 years and less sentence
for the purposes of reinstatement of chargesheeted employees is held ultra vires
Article 14 of the Constitution to the extent of such discrimination and is accordingly,
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struck down to that extent.

23. Petitioners are directed to make their representation to be decided for the
purposes of reinstatement on account of the fact that they have been enlarged on bail,
within four weeks from today and their representations shall accordingly be dealt with
and disposed of within a further period of six weeks.

24. All these writ petitions succeed and are allowed as above."

10. Since the impugned clauses of the Government Order dated 18.8.2023
had been rendered ultra vires, thus, in the opinion of the Court, the matter
needs to be revisited. Accordingly, the writ petition is being allowed in part
in the following terms:-

(@) The order dated 28.10.2023 passed by District Commandant, Home
Guard, Prayagrg) and the appellate order dated 01.05.2024 passed by Deputy
Commandant General, Home Guard, Purvancha Region, Prayagra are set
aside.

(b) The matter stands remitted back to District Commandant, Home Guard,
District Prayagra) to pass a fresh order strictly in accordance with law,
bearing in mind the overall facts and situation in that regard, within a period
of three months.

Mar ch 19, 2026

N.S.Rathour

(Vikas Budhwar,J.)

Digitally signed by :-
NIPENDRA SINGH RATHOUR
High Court of Judicature at Allahabad
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