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1. Heard Sri Nikhil Chaturvedi, learned counsel for the petitioner and Sri
B.K. Srivastava, learned Standing Counsel, who appears for State-
respondents.

2. The counsdl for the rival parties have made a joint statement that they do
not propose to file any further affidavits thus with the consent of the parties,
writ petition is being decided at the admission stage.

3. The case of the writ petitioner is that he was engaged as a gardener in
Rajkiya Paudhshala, Walipur Tata, Manjhanpur, District Kaushambi, under
District Horticulture Officer, District Kaushambi on daily wage basis on
1.1.2008. The writ petitioner performed duties 26 days in a month except
Sunday. However, after the period of approximately 4 years on 01.12.2011
without giving any notice, the fourth respondent, Incharge, Rakiya
Paudhshala, Walipur Tata, Manjhanpur, District Kaushambi dislodge the
writ petitioner from his engagement in violation of Articles 14, 16, 21 of the
Constitution of India. The writ petitioner got the matter referred before the
labour court and thereafter the Presiding Officer, Labour Court, Uttar
Pradesh, Prayagra) in Adjudication Case No. 53 of 2012 proceeded to pass
an award which on 25.03.2021 which reads as under:
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4. Questioning the said award, the respondents herein preferred Writ-C
No0.1777 of 2022 (State of U.P. and 3 othersv. Presiding Officer Labour
Court and 2 others) which came to be dismissed on 13.07.2023, order
whereof is quoted hereinunder:

"Heard learned Sanding Counsel for the Sate and Mr. Nikhil
Chaturvedi, learned Counsel for the respondents.

By means of this present writ petition, the petitioners have assailed the
award dated 26.03.2021 passed by the Presiding Officer, Labour Court,
U.P., Prayagraj in Adj. Case N0.53/2012 (Bachha Lal Vs. Incharge,
Rajkiya Paudhshala, Kaushambi and another) as well as notice dated
11.11.2021 issued by the Deputy Labour Commissioner, Prayagra in RD.
Case N0.01/2021 by which the the respondent no.3 has been reinstated
as daily-wager labour.

Learned Standing Counsel submits that the respondent no.3 was working
as a gardner on daily-wager basis from 2008 to 2011 as and when
required and was paid for the period for which he had worked at the
Rajkiya Paudhshala. He further submits that the respondent no. 3 was
never appointed in the Rajkiya Paudhshala against any substantive post
on daily-wager basis. The respondent no.3 of its own has left the job in
the month of June, 2011 and have never returned for work in the Rajkiya
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Paudhshala. He further submits that before the court below, respondent
no.3 has not filed any document to show that he has worked for more than
240 days in a calendar year. He further submits that findings recorded by
the court below in the impugned order are perverse and without any
material. He further submits that the direction for reinstatement of the
respondent no.3 iswrong and accordingly prays for allowing the present
writ petition.

Rebutting to the said submission, counsel for the respondents submits that
it is an admitted fact that the respondent no.3 was working as a gardner
with the petitioners on daily wager basis from 01 January, 2008 to 31
June, 2011, but without issuing any notice, stopped the taking work from
the respondent no.3 and therefore, rightly took the reference under
Section 6N of U.P. Industrial Disputes Act, 1947. He further submits that
the respondent no.3 has worked continuously without any break with the
petitioners more than 240 days in a calendar year as required under
Section 2G of the U.P. Industrial Disputes Act, 1947. He further submits
that it is not in dispute that the petitioners has worked 240 days as it has
been admitted by the petitioners who have filed the muster roll before the
court below which clearly shows that respondent no.3 has worked 26
daysin a month.

The said findings recorded in the impugned order have not been
challenged by the petitioners in the present petition and prays for
allowing the present petition.

Heard counsel for the parties and perused the record.

Admittedly, the respondent no.3 was engaged as a gardner in the
Government Paudhshala and worked from 2008 till 2011. The respondent
no.3 was paid on daily-wager basis and the payments were made which
reflects from the muster roll filed by the petitioners before the court
below. The court below on perusal of the muster roll has recorded the
clear finding that the respondent no.3 worked in a month for 26 days
without any break and therefore, held that the respondent no.3 worked for
mor e than 240 days in a calendar year. The finding recorded in the order
dated 26.03.2021 has not been challenged by the petitioner. Once finding
of fact in favour of respondent no.3 has not been challenged in the
present writ petition, no interferenceis called for in the impugned order.

In view of the aforesaid facts and findings of the present petition, the
impugned order is correct and does not call for any interference of this
Court.
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Accordingly, the petition is hereby dismissed.”

5. According to the learned counsel for the writ petitioner, the said order had
attained finality. Thereafter thewrit petitioner was accorded reinstatement
by the District Horticulture Officer, District Kaushambi, respondent no. 3 on
20.12.2023 and the writ petitioner assumed the charge on 22.12.2023 and
backwages have also paid to the writ petitioner on 25.03.2024. Since the writ
petitioner's case for regularisation and payment of minimum of the minimum
pay scale in terms of the judgement in Sabha Shanker Dube v. Divisional
Forest Officer and others; (2019) 12 SCC 297 was not being accorded the
same led to filing of the present petition.

6. This Court entertained the petition on 06.09.2024 and sought response.

7. A counter affidavit came to be filed by the first respondent by the
Principal Secretary, Department of Horticulture and Food Processing,
Government of U.P. dated 28.09.2024 and a supplementary counter affidavit
filed on behalf of respondent nos. 1, 2 and 3.

8. Learned counsdl for the writ petitioner has sought to argue that once the
termination order dated 01.12.2011 came to be declared to be illegal by the
Labour Court against which the writ petition came to be dismissed holding
that the writ petitioner was a daily wager then the writ petitioner is entitled
to be considered for regularisation and also minimum of the pay scale.
Submission is that the writ petitioner had been working on daily wage basis
from 01.01.2008 till 30.11.2011 and his engagement came to be ceased on
01.12.2011 and the Labour Court accorded reinstatement to thewrit
petitioner by virtue of the award dated 26.03.2021 along with the back
wages and the back wages came to be paid to the writ petitioner and the writ
petitioner, post dismissal of the petition so preferred by the respondents
guestioning the award passed by the Labour Court was reinstated in service
on 20.12.2023 then the entire period from 01.01.2008 till the reinstatement is
to be taken into consideration for the purposes of computing the period for
regularization as well as for payment of minimum of the pay scale in the
light of the judgement in Sabha Shanker Dube (supra).

9. Sii B.K. Srivastava, learned Standing Counsel on the basis of the
averments made in the counter affidavit and the supplementary counter
affidavit has submitted that the writ petitioner is not entitled to be considered
for regularization, particularly, when the writ petitioner's engagement was
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purely on the basis of the availability of the work in the department and his
status of casual labour and thus he had no lien against the post provided
under Rule 9(13) of Clause Il to IV, Part-11 of the Financial Handbook and
further the rules by the name of Uttar Pradesh (Outside the Purview of U.P.
Public Service Commission) Group 'C' and Group 'D' Posts, Regularization
Rules, 2016 according to him, the said rule does not apply to the writ
petitioner as he was engaged purely only on the basis of the availability of
work in the department adorning of the status of the casual labour. He
further submits that the writ petitioner cannot be said to be a daily wager and
further the cut of date so mentioned in Rule 6 being 31.12.2001 being the
date from when the daily wager is to be engaged till the enforcement of the
Rule. Contention is that thewrit petitioner, as per his own saying, was
engaged on 01.01.2008 i.e. much beyond the Rules. Further submission is
that thewrit petitioner is not entitled to payment of minimum of the pay
scale as he is not completed the required engagement. Reliance has been
placed upon the judgement in Secretary, Karnataka State v. Uma Devi;
(2006) 4 SCC 1.

10. | have heard learned counsel for the parties and gone through the records
carefully.

11. Apparently, against the termination of the services on 01.12.2011, the
writ petitioner approached the Labour Court and the Presiding Officer,
Labour Court, Uttar Pradesh, Prayagrg in Adjudication Case No. 53 of 2011
declared the termination order dated 01.12.2011 as illegal and accorded
reinstatement and directed the case of the writ petitioner to be considered for
regularization. In the award itself a finding has been recorded by the Labour
Court that the writ petitioner had worked for 26 years in a month and he was
adaily wager after perusing the muster roll. The award of the Labour Court
was subject matter of challenge by the respondents in Writ-C No. 1777 of
2022 and the said petition came to be dismissed on 13.07.2023 affirming the
award of the Labour Court.

12. Plainly and simply, the finding so recorded by the Labour Court that
the writ petitioner was a daily wager came to be endorsed by this Court in a
writ petition preferred by the respondents herein.

13. On a pointed query being raised to the learned Standing Counsel whether
the order passed in writ petition has been put to challenge, the answer isin



WRIA No. 13874 of 2024

'‘Negative'.

14. Importantly, in the award of the Labour Court, it has been recited that
thewrit petitioner was performing the duties on daily wage basis since
01.01.2008 till 30.11.2011 and his services stood terminated on 01.12.2011
and post reference being made by the appropriate Government to the Labour
Court award came to be passed in favour of the writ petitioner declaring the
termination to be illegal and according reinstatement on 26.03.2021,
however, post dismissal of the Writ-C No. 1777 of 2022 on 13.07.2023,
the writ petitioner was reinstated in service by virtue of the order dated
20.12.2023 on 22.12.2023 and he was accorded back wages.

15. In paragraph-9 of the writ petition, the following has been asserted as
under:

"9. That thereafter on 22.12.2023 the petitioner rejoined the service
according to award dated 26.3.2021. The back wages of the petitioner
was also paid by the respondent on 25.3.2024."

16. To which stands reply by a counter affidavit filed by the respondentsin
para-11, which reads as under:

"11. That the contents of paragraph no. 9 of the writ petition are not
admitted in the manner, as stated hence denied. In reply thereto, it is
submitted that the petitioner was never reinstated in service, rather in
compliance of orders passed by the Hon'ble court he was permitted to
work in the department as casual labour and in compliance of order
dated 26.03.2021 of Labour court the government has issued a letter
no. 09writ/58-2024-1779802 dated 01.02.2024, pursuance of which he
was paid back wages."

17. Once, it is apparent from the record that the writ petitioner was engaged
on daily wage basis on 01.01.2008 and he worked till 30.11.2011. His
services stood terminated on 01.12.2011, award came to be passed on
26.03.2021 declaring the termination order to be illegal according
reinstatement, writ petition whereof stood dismissed and thewrit
petitioner was reinstated on 22.12.2023 then the writ petitioner is entitled for
computation of the services from 01.01.2008 for grant of benefits.

18. Now a further question arises as to whether the writ petitioner is entitled
to the relief of regularisation or in terms of the 2016 Rules. As a matter of
fact regularization is dependent upon the rules and an applicant in order to
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clam consideration is to come within the cut of date, €eligibility and
suitability.

19. On a pointed query being raised to the learned counsel for the petitioner
whether in terms of the 2016 Rules, the writ petitioner comes within the cut
of date, Shri Nikhil Chaturvedi, learned counsel for the writ petitioner has
fairly stated that as per the 2016 Rules so notified on 12.12.2016, the cut off
date is 31.12.2001 but the petitioner engaged his post the said date on
01.01.2008, thus, he would be not considered for regularisation.

20. Coming to the next issue being the payment of minimum pay scale in the
light of the judgement of the Hon'ble Apex Court in Sabha Shanker Dube
(supra), a conscious decision is to be taken by the respondents in that regard
bearing in mind the services undergone by the petitioner and aso the import,
impact and the effect declaration of the termination order to be illegal and
reinstatement of the petitioner in that regard.

21. As regard, the judgement in the case of Secretary, Karnataka State v.
Uma Devi(supra) is concerned, there is no quarrel to the proposition of law
but here in the present case, the claim of the petitioner for minimum of the
pay scale isto be considered as per the Government orders issued from time
to time.

22. Shri B.K. Srivastava, learned Standing Counsel at this juncture submits
that the claim of the writ petitioner needs adjudication at the first instance by
the second respondent, Director, Horticulture & Food Processing, U.P,,
Lucknow.

23. To such asubmission, learned counsel for the petitioner has no objection
and he gracefully accepts the same.

24. Considering the submissions of the rival parties as well as stand taken by
them, the writ petition is being disposed off granting liberty to the writ
petitioner to prefer a comprehensive representation along with the self-
attested copy of the writ petition before the second respondent, who shall on
the receipt of the same within a period of two weeks, proceed to decide the
claim of the petitioner strictly in accordance with law within a period of two
months from the date of presentation of the certified copy of the order. In
case the second respondent is of the opinion that the matter is to be decided
by some other authorities then the papers shall be transmitted to the same.
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25. With the aforesaid observation, the writ petition is disposed off.

March 19, 2026
Ashu

(Vikas Budhwar,J.)

Digitally signed by :-
ASHUTOSH KUMAR PRAJAPATI
High Court of Judicature at Allahabad
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