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HON'BLE SAURABH SHYAM SHAMSHERY, J.

1.  Petitioner before this Court is Sam Higginbottom Institute of
Agriculture Technology and Sciences and is aggrieved by awards
impugned in above referred writ petitions whereby it was held that
alleged retrenchment of 22 Workmen was contrary to law since
allegedly they have worked for 240 days in a calendar year and
accordingly provisions of U.P. Industrial Disputes Act, 1947 were not
followed. The other issue that Workmen were in process of transfer
to Contractor was not adjudicated since process was withdrawn.
Relevant part of one of the award dated 07.01.2015 impugned in
Writ-C No. 30128 of 20135, 1s reproduced hereinafter:

“11. §7 g1 gAIEiardt #1 Yensifa sidciian &a7 Ud dd & g 3813 T4
13537l o TRiRaT & 1391 13547 |

12. S99 faarg & 01/2011 F 9181 1 7T 8 15 32 Jaei-e adiad @
TIAGIHT @ STET Y 10T 7T & 1518 197 13597 577471 37 qael 7 Gardioies =
3G [If@T YT UF Fegeid H T8 T &Y G FET & 1% Tlaqid & el e
FT U gaeT 7 394 U 13 22.2.2010 197 394G, g & qHel
g 3. 24.2.2010 GRT R 47 & arqd & ladr 81 9@l & Fed 1a
25.01.2011 & F H J&gd FIe. 5.4.2011 & J&I. 2 H 3 &I &T Iocied
Fed g4 Gargio 7 JTYHIGFT H 457 T FTRIFT T F GANRT Tl &
F1 & IS 7 52 GIHF] @ 18 7 Tg [0/ [e a7 T4 & 15 4 &1 daT it
FHARN 57 FFR @ [a91aeerd Fae= T da+ qid 9 3&1 &I Ia- qia i
IR 3 [q4]13e1e7d Jae & & T W 37 T & FIad dHD Gel Pl AR G
HTF 37T & FET T 8 & i 37 HHaT] # FaT FHT & & TE I
SHHT AT 32 781 1HeT G T5T & | 39 7l qreq 7 o1 4 T&e] YR va
Gt TR T FIg 7 3 T U g 47 78] HeT 81 JTRIFT 3 AR G H 38
HT & § 1@ ST [aig & 01/2011 7 9RRIE 7 dfa 26 9H@1 1
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a1 7 GRS & S7EfiT F97 7 [HUT araq & ferar 8 3w 3 layfdgiera
& &1 FHarT 77 T |

13. S0 f[darg & 52/2011 T 22 sifaat @1 1a. 5.10.2010 & Jar Fame
T HTHeTT T3l &1 57 Tae] § 81fAa 07 &7 97 & [ 3 F5 79 & qardiois
T&IT H [34~T g1 G% SERT & I TF 37 @l 7 HIHFAR daT T
graerd 174 ST @1 T F1 dl i 7 32 ARG 39 Gar & §IE
13471 5% 391 urdiors # & & 1@ 3 J19a70T &ad: F1d T 761 AT &
& A ThQHT 7 & 3l &1 HIHF 7 F1 17 91 9 eArel g T o1 THA
YA F FHEF T1eT AETag HIIT T 8 [59GH 3614 @7 & 13 3 & 3797
RaisrT &1 1378 @ @ee dar qaifar 1 1319 a@ amar &/ (34 & 3T geda
TJY 240 o7 G 3ifeer &1 133 81 57 22 9fiai &1 @ardioiet 7 TR a9 2
5.10.2010 @ Gar & g% & 17971 Gal & JI& Fd THT 32 Fig ed,
TIHNST T 37lls &1 134T 7T $I13 79T @1 37k G Ied T3 37 T18F & 13991T g
TGI8 Gargloras &l AR @ Tigd 7@ 197 T 81 Qardid # TE FIT 1%
FTHT G&ITT T 18110 T & SiiT ‘T @1 arfer § 781 orar & a1e 7 off
FE 78] BeT 4TI 3P [398d H1AFHT0T F1 FR G 2000(84) TF UeT 3R 126
EIeT U9 FIGI3S], Bl d < F11H SHds FHR Harkad q Hio 3=
T, 3AETaIE GRT 139 T3 13f8e SaeT J&g 18537 7147 8 151 9eifors
GRITT &1 FNT 7T T &1 Gardiore T T8 & 13 3 13 77 &: FHe 77
ST T Y 134 71T 7T 81 Tl 3 & I 9T AT e FW [QF al Gardioi
GRT 57 81851 @1 Teq 7= e 911 U 3t Tieq &1 95w & a1
Gargisias 3y AHFl 7 T8 Fed & | FqF [39dd JiHE 70T F AR G
I ZIT T T8 FHIOIT 1337 797 & 13 371 e adis @ F1d & dfd
& 197 T HIT 1 G g [F9 T G G 5 Fig Alled a1 Ay 7 a7
FATGAT 78] 197 7T | S FETF HIIAE] & JFI 188 167 37 1aHh]
F1 JaT FHIIeT AT T H3ET% &1 Fal T HAd: GRRIE H Fibd Tl 22
YA T 379 Gd g G2 TRARIAT 3 Gre Gal H Tg1c7 154 ST 8/ STa] ddh 3%
Joior FT GIY 8 I T A T Fob] I FT 2/3 I F B 5
3G FIY &1 aG T F &7 F o] Gardioid & G K JTF 14 T @ 7517
&7 1"

Sri Diptiman Singh, learned counsel for petitioner, by referring

various judgments passed by Supreme Court as well as this Court in
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The Range Forest Officer vs. S.T. Hadimani, 2002(3) SCC 25;
Rajasthan State Ganganagar S. Mills Ltd. vs. State of Rajasthan and
another, 2004(8) SCC 161; Manager, R.B.I., Bangalore vs. S. Mani
and others, 2005(5) SCC 100; Municipal Corporation, Faridabad vs.
Siri Niwas, 2004(8) SCC 195; Mahboob Deepak vs. Nagar
Panchayat Gajraula and another, 2008(1) SCC 575; Assistant
Engineer, Rajasthan Development Corporation and another vs. Gitam
Singh, 2013(5) SCC 136; Sr. Suptd. Telegraph (Traffic), Bhopal vs.
Santosh Kumar Seal and others, 2010(125) FLR 736; M/s Devyani
Beverages Ltd. vs. Labour Court-II, Ghaziabad, 2006(108) FLR 426;
M/s Laxmi Palace (Cinema) Mahmoorganj Varanasi vs. Presiding
Officer Labour Court Varanasi, 2005(105) FLR 325; and, Zila
Panchayat Mathura vs. Deputy Labour Commissioner Agra Division
and others, 2011(131) FLR 625 submitted that Workmen have not
discharged burden of proof that they have worked 240 days in a
calendar year and that even upon order of reinstatement a direction of
2/3 back wages cannot be passed. He also referred a judgment passed
by this Bench in the case of State of U.P. and two others vs. Presiding
Officer, Labour Court and another, 2026:AHC:195564 and relevant

part thereof is mentioned hereinafter:

“7. I have considered aforesaid submissions and perused the material on
record.

8. In the present case, contesting-respondent has only made an oral
Statement that he has continuously worked from 1986 to 1992 as well as
that for more than 240 days in a year. However, his oral submission was
not supported by any documentary evidence. Petitioner has brought on
record the muster roll between 1986 to 1989 wherein contesting-
respondent was granted priority to work as Chowkidar as and when
required. No further document was placed on record either by petitioner
or contesting-respondent. Therefore, a finding returned by Labour Court
that in terms of Section 2(g) of Industrial Disputes Act, the contesting-
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respondent was in continuous service and that he has worked for more
than 240 days in a calendar year, would not be justified.

9. Otherwise also, even if the order of reinstatement is upheld, the further
direction of full back wages would be contrary to settled law position as
held by Supreme Court in Assistant Engineer, Rajasthan State
Agriculture Marketing Board, Sub-Division, Kota vs Mohan Lal, (2013)
14 SCC 543 as well as State of Uttar Pradesh vs. Krishna Murari
Sharma, 2025 INSC 1500 that an order of full back wages cannot be
automatic with an order of reinstatement.

10. The Court also takes note that contesting-respondent has 2-3 years to
work if he is reinstated though there 1s no material on record either
before Labour Court or before this Court that during earlier period
contesting-respondent was not gainfully employed.

11. In aforesaid circumstances, in the interest of justice, it would be
Jjustitied if this writ petition 1s disposed of with one time lump sum
compensation in view of a judgment passed by Supreme Court in State
of Uttar Pradesh vs. Krishna Murari Sharma (supra). Therefore,
considering that contesting-respondent has worked for about 6 years as
per his own case and Rs. 1 lakh has already been deposited, one time
lump sum compensation is determined to be Rs. 3 lacs. Contesting-
respondent will be at liberty to file an application for release of Rs. 1
lakh already deposited and remaining amount of Rs. 2 las shall be paid
by petitioners to contesting-respondent within four weeks fiom today.”

3. Learned counsel further submitted that Labour Court has not
considered that no affidavit or statement was made that Workmen
were not gainfully employed and even before this Court there is no

such averment.

4.  Per contra, Sri Harish Chandra Dwivedi, Advocate holding
brief of Sri Sunil Kumar Yadav, learned counsel appearing for
contesting-respondents, i.e., Workmen, has supported impugned
awards that Workmen have engaged to do different works, they
worked regularly and more than 240 days and on one day they have
been told that they are disengaged. No prior notice was issued.

Provisions of Section 6-N of Act, 1947 was not complied with.
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5. I have considered aforesaid submissions and material on

record.

6. The age of all Workmen is not on record but one of the
Workman has declared his age as 45 years when this writ petition
was filed in the year 2015, therefore, either the Workmen have

crossed age of superannuation or they left for 3-4 years of service.

7. If a Workman claimed that he has worked for more than 240
days in a calendar year, he has to discharge atleast preliminary
burden on basis of statement and documents. Admittedly none of the
Workmen have entered in witness box before Labour Court since
award was passed only on basis of written statement. Therefore, in
the light of a judgment passed by Supreme Court in the case of R.M.
Yellatti vs The Asst. Executive Engineer, 2006(1) SCC 106 that a
Workman has to discharge burden both orally and documentary, the
Court is of the opinion that said burden has not been discharged by

Workmen. Relevant part of said judgment is reproduced hereinafter:

“12. Now coming to the question of burden of proof as to the completion
of 240 days of continuous work in a year, the law is well settled. In the
case of Manager, Reserve Bank of India, Bangalore v. S. Mani reported
n (2005) 5 SCC 100, the workmen raised a contention of rendering
continuous service between April, 1980 to December, 1952 in their
pleadings and in their representations. They merely contended in their
aftidavits that they had worked for 240 days. The tribunal based its
decision on the management not producing attendance register. In view
of the aftidavits tiled by the workmen, the tribunal held that the burden
on the workmen to prove 240 days service stood discharged. In that
matter, a three-judge bench of this court held that pleadings did not
constitute a substitute for proof and that the affidavits contained self-
serving statements; that no workman took an oath to state that they had
worked for 240 days, that no document in support of the said plea was
ever produced and, therefore, this court took the view that the workmen
had failed to discharge the burden on them of proving that they had
worked for 240 days. According to the said judgment, only by reason of
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non-response to the complaints filed by the workmen, it cannot be said
that the workmen had proved that they had worked for 240 days. In that
case, the workmen had not called upon the management to produce
relevant documents. The court observed that the initial burden of
establishing the factum of continuous work for 240 days in a year was on
the workmen. In the circumstances, this court set aside the award of the
industrial tribunal ordering reinstatement.

13. In the case of Municipal Corporation, Faridabad v. Siri Niwas
reported in (2004) 8 SCC 195, the employee had worked fiom 5.8.1994
to 31.12.1994 as a tube-well operator. He alleged that he had further
worked from 1.1.1995 to 16.5.1995. His services were terminated on
17.5.1995 whereupon an industrial dispute was raised. The case of the
employee before the tribunal was that he had completed working for 240
days in a year; the purported order of retrenchment was illegal as the
conditions precedent to section 25-F of Industrial Dispute Act were not
complied with. On the other hand, the management contended that the
employee had worked for 136 days during the preceding 12 months on
daily wages. Upon considering all the material placed on record by the
parties to the dispute, the tribunal came to the conclusion that the total
number of working days put in by the employee were 184 days and thus
he, having not completed 240 days of working in a year, was not entitled
to any relief. The tribunal noticed that neither the management nor the
workman cared to produce the muster roll w.e.f. August, 1994; that the
employee did not summon muster roll although the management had
failed to produce them. Aggrieved by the decision of the tribunal, the
employee filed a writ petition before the High Court which took the view
that since the management did not produce the relevant documents
before the industrial tribunal, an adverse inference should be drawn
against it as it was 1n possession of best evidence and thus, 1t was not
necessary for the employee to call upon the management to do so. The
High Court observed that the burden of proof may not be on the
management but in case of non-production of documents, an adverse
inference could be drawn against the management. Only on that basis,
the writ petition was allowed holding that the employee had worked for
240 days. Overruling the decision of the High Court, this court found on
facts of that case that the employee had not adduced any evidence before
the court in support of his contention of having complied with the
requirement of section 25-B of Industrial Dispute Act; that apart fiom
examining himself in support of his contention, the employee did not
produce or call for any document fiom the office of the management
including the muster roll (MR) and that apart from muster rolls, the
employee did not produce offer of appointment or evidence concerning
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remuneration received by him for working during the aforementioned
period. It is in this light that this court, speaking through Hon'ble Sinha,
J., has held as follows:

"15. A court of law even in a case where provisions of the
Evidence Act apply, may presume or may not presume that if a
party despite possession of the best evidence had not produced the
same, it would have gone against his contentions. The matter,
however, would be different where despite direction by a court the
evidence is withheld. Presumption as to adverse inference for non-
production of evidence is always optional and one of the factors
which 1s required to be taken into consideration is the background
of facts involved in the lis. The presumption, thus, 1s not
obligatory because notwithstanding the intentional non-
production, other circumstances may exist upon which such
intentional non-production may be found to be justifiable on some
reasonable grounds. In the instant case, the Industrial Tribunal did
not draw any adverse inference against the appellant. It was
within its jurisdiction to do so particularly having regard to the
nature of the evidence adduced by the respondent.

16. No reason has been assigned by the High Court as to why the
exercise of discretional jurisdiction of the Tribunal was bad in
law. In a case of this nature, it is trite, the High Court exercising
the power of judicial review, would not interfere with the
discretion of a Tribunal unless the same is found to be illegal or
irrational. "

14.  In the case of Range Forest Officer (supra), the dispute was
referred to the labour court as to whether the workman had completed
240 days of service. Vide award dated 10.8.1988, the tribunal held that
the services were wrongly terminated without giving retrenchment
compensation. In arriving at this conclusion, the tribunal stated that in
view of the aftidavit of the workman saying that he had worked for 240
days, the burden was on the management to show justification In
termination of the service. It is in this light that the division bench of this
court took the view that the tribunal was not right in placing the burden
on the management without first determining on the basis of cogent
evidence that the workman had worked for 240 days in the year
preceding his termination. This court held that it was for the claimant to
lead evidence to show that he had worked for 240 days in the year
preceding his termination; that filing of an affidavit is only his own
statement in his own favour which cannot be recorded as sufficient
evidence for any court or tribunal fto come to the conclusion that a
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workmen had worked for 240 days in a year. This court found that there
was no proof of receipt of salary or wages for 240 days, that letter of
appointment was not produced; that letter of termination was not
produced on record and, therefore, award was set aside.

15.  In the case of Rajasthan State Ganganagar S. Mills Ltd. (supra),

the workman had alleged that he had worked for more than 240 days in

the year concerned, which claim was denied by the management. The
workman had merely filed an affidavit in support of his case. Therefore,

the division bench of this court took the view that it was for the claimant
to lead evidence to show that he had worked for 240 days in the year
preceding his termination. This court observed that filing of an aftidavit
was not enough because the affidavit contained selt- serving statement of’
the workman which cannot be regarded as sufficient evidence for any
court or tribunal to come to the conclusion that the claimant had worked
for 240 days in a year. Further, this court found that there was no proof
of receipt of salary or wages for 240 days and, therefore, mere non-

production of the muster roll for a particular period was not sufticient for
the labour court to hold that the workman had worked for 240 days as
claimed. On the facts of that case, the court found that even if the period
for which the workman had alleged to have worked was taken into
account, as mentioned in his affidavit, still the said workman did not
fulfill the requirement of completion of 240 days of service and,

therefore, this court set aside the award of the labour court.

16.  In the case of M.P. Electricity Board (supra), the workmen were
engaged by the board on daily wages for digging pits to erect electric
polls. It was the case of the board that on completion of the project, the
employment was terminated and whenever a similar occasion arose for
digging pits, the workmen were re-employed on daily wages and,
therefore, their employment was not permanent in nature nor had the
workmen completed 240 days of continuous work in a given year. The
project jobs came to an end in 1991 and the workmen were never re-
employed by the board. Being aggrieved by the said non-employment,
the workmen filed applications under MP Industrial Relations Act
seeking permanent employment, primarily on the ground that they have
completed 240 days in a year and their discontinuation of service
amounted to retrenchment without following the legal requirements. The
board denied the allegations made in the application before the labour
court. An application was moved before the labour court by the workmen
seeking direction to the board to produce the muster roll for the
concerned period. However, no other material was produced by the
workmen to establish the fact that they had worked for 240 days
continuously in a given year. Some of the workmen were also examined
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before the labour court. However, no document was produced in the
form of letter of appointment, receipt indicating payment of salary etc.
After examining the entry in the muster rolls, the labour court came to
the conclusion that the workmen had not worked for 240 days
continuously in a given year, hence, they could not claim permanency
nor could they term their non-employment as retrenchment. Aggrieved
by the award of the labour court, the workmen preferred an appeal before
the industrial court at Bhopal which took the view that since the board
has failed to produce the entire muster roll for the year ending 1990, an
adverse inference was required to be drawn against the board and solely
based on the said inference, the industrial court accepted the case of the
workmen that they had worked for 240 days continuously in a given
year. Accordingly, the industrial court granted reinstatement to the
workmen with 50% back wages. Drawing of such an adverse inference
was challenged before this Court by the MP Electricity Board. In the
light of the aforestated facts, this court opined that the industrial court or
the High Court could not have drawn an adverse inference for non-
production of the muster rolls for the years 1990 to 1992, particularly in
the absence of a specific plea by the claimants that they had worked
during the period for which muster rolls were not produced. This court
observed that initial burden of establishing the factum of their
continuous work for 240 days in a year was on the workmen and since
that burden was not discharged, the industrial court and the High Court
had erred in ordering reinstatement solely on an adverse inference drawn
erroneously.

17.  Analyzing the above decisions of this court, it is clear that the
provisions of the Evidence Act in terms do not apply to the proceedings
under section 10 of the Industrial Disputes Act. However, applying
general principles and on reading the aforestated judgments, we find that
this court has repeatedly taken the view that the burden of proof'is on the
claimant to show that he had worked for 240 days in a given year. This
burden is discharged only upon the workman stepping in the witness
box. This burden is discharged upon the workman adducing cogent
evidence, both oral and documentary. In cases of termination of services
of daily waged earner, there will be no letter of appointment or
termination. There will also be no receipt or proof of payment. Thus in
most cases, the workman (claimant) can only call upon the employer to
produce before the court the nominal muster roll for the given period, the
letter of appointment or termination, if any, the wage register, the
attendance register etc. Drawing of adverse inference ultimately would
depend thereafter on facts of each case. The above decisions however
make it clear that mere atfidavits or self-serving statements made by the
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claimant/workman will not suffice in the matter of discharge of the
burden placed by law on the workman to prove that he had worked for
240 days in a given year. The above judgments further lay down that
mere non-production of muster rolls per se without any plea of
suppression by the claimant workman will not be the ground for the
tribunal to draw an adverse inference against the management. Lastly,
the above judgments lay down the basic principle, namely, that the High
Court under Article 226 of the Constitution will not interfere with the
concurrent findings of fact recorded by the labour court unless they are
perverse. This exercise will depend upon facts of each case.”

8. In aforesaid circumstances, since from perusal of impugned
awards it 1s evident that Workmen have not discharged even initial
burden, therefore, the finding that they have worked more than 240

days in a calendar year is a perverse finding.

9. Normally, in these circumstances an order of remand can be
passed, however, since the Workmen have already crossed age of
superannuation or about to cross the age of superannuation,

therefore, no fruitful purpose will be served to remand the matter.

10. In view of above, writ petitions are allowed. Impugned awards
dated 07.01.2015 (in Writ-C Nos. 30128 of 2015 and 30129 of 2015)
and 25.08.2015 (in Writ-C Nos. 54061 of 2015 and 54062 of 2015)

are hereby set aside and legal consequence of it shall follow.

(SAURABH SHYAM SHAMSHERY, J.)
September 30, 2026
AK

Digitally signed by :-
AWADESH KUMAR
High Court of Judicature at Allahabad
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