A ARzIUHH TEHR I

HIGH COURT OF JUDICATURE AT ALLAHABAD

MATTERSUNDER ARTICLE 227 No. - 5047 of 2017

Smt. Adlene Massey And 2 Others

..... Petitioner(s)
Versus
Manish Das And Another
..... Respondent(s)
Counsel for Petitioner(s) :  Manish Tandon
Counsel for Respondent(s) : Manohar Singh, Pt. K. K. Dubey, Rahul
Jain
Court No.-5

HON'BLE VIKASBUDHWAR, J.

1. Heard Sri Manish Tandon, learned counsel for the defendant-
petitioners, who are three in number and Sri Rahul Jain for the plaintiff-
respondents.

2. Since counter and rejoinder affidavits have been exchanged between
the parties, and they do not propose to file any further affidavits, with the
consent of the parties, the case is being decided at the admission stage.

3. The case of the defendant-petitioners is that the plaintiff-respondents
instituted an Original Suit n0.996 of 2002 before the Court of Civil Judge
(Senior Division), Kanpur Nagar, Manis Das and others vs. Mrs. Adlene
Massey and others verified on 26.08.2002 seeking a decree of declaration
to be passed in favour of the plaintiffs declaring that the plaintiffs are the
owners and the landlord of the property in question on the basis of a Will
of the deceased Smt. Baitha Kripal Singh and a decree of permanent
injunction be passed in favour of the plaintiffs and against the
Defendants/Petitioners restraining them from selling / disposing of or
entry into any sale agreement. On being noticed, the defendant-
petitioners filed their written statement coming with a stand that the will
deed dated 29.09.2001, so executed by (Smt.) Baithal Kripal Singh in
favour of the plaintiffs, prior to her death on 11.10.2001 was a forged
document. In the Suit, the following issues were framed :-
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4. The said suit came to be decreed on 31.08.2013 by the Court of Civil
Judge Senior Division, Court Number 2, Kanpur Nagar. Aggrieved
against the judgment and decree dated 31.08.2013, passed in O.S. No. 996
of 2002 by the Court of Additional Civil Judge (Senior Division), Court
No. 2, Kanpur Nagar, the defendant-petitioners preferred First Appeal No.
565 of 2013, Smt. Adlene Massey and 2 others vs. Manish Das, before
this Court, in which, on 30.10.2013, the appeal was admitted, notices
were issued, and both the parties were restrained from alienating the
property in question. Thereafter, the papers were sent back to the Court of
District Judge on account of pecuniary jurisdiction, and the same came to
be numbered as Civil Appea No. 62 of 2016. During the pendency of the
appeal, an application came to be preferred on 04/05/2017 for examining
the signatures so made upon the will deed dated 29/09/2021, that is, the
hand writing expert report. The said application was objected by the
plaintiff respondents, which came to be regected by the Court of
Additional District Judge FTC, Court No. 41, Kanpur Nagar on
20.07.2017.

5. Questioning the said order, the present petition came to be preferred.
6. This Court, on 05.09.2017, proceeded to pass the following orders:-

"I'ssue notice to respondents fixing 30.09.2017.

Seps to be taken within one week by both ways i.e. by ordinary post as well as
registered post A.D.

List on 30.09.2017.
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By the next date fixed, the appellate Court may proceed with the appeal but shall not

pass any final order.”

7. Counter Affidavit and Rejoinder Affidavit have been exchanged, which
are available on record.

8. Sri Manish Tandaon, learned counsel for the defendant-petitioners has
sought to argue that the order dated 20.07.2017 passed by the Court of
FTC Court No.41/ Addl. District Judge, Kanpur Nagar in Civil Apped
no. 62 of 2016 rejecting the application for getting the report of Hand
Writing Expert with relation to the Will deed dated 29.09.2001 cannot be
sustained particularly when it is aways open for the appellate court to
have allowed the said application looking into the facts and circumstances
so emanated in an individual case. Submission is that there was ample
evidence available on record so as to suggest that the will deed dated
29.09.2001 was a fictitious document and in case Hand Writing Expert
Report was obtained then the truth would have surfaced. Submission is
that appeal isin extension to the Suit and at the appel late stage, the Courts
are not powerless to ask for getting Hand Writing Expert Report. Further
contention is that in the Origina Suit no. 996 of 2002 instituted by
plaintiff-respondents verified on 26.08.2002, the entire claim set up by the
plaintiff-respondent is hinges upon the Will deed dated 29.09.2001 and
the defendant petitioners in their written statement so filed by them in
para-2 have themselves taken a ground that the will deed dated
29.09.2001 was forged and fictitious as in this regard another Will deed
was claimed by defendant-petitioners. Submission is that even otherwise
in the suit itself the said question was argued on the basis of the
pleadings, but on irrelevant considerations, which are foreign to Civil
Law, the court below has rejected the said application. Contention is to
the extent also that in view of the provisions contained under Section 45
of the Indian Evidence Act, the opinion of the Expert when the Court is of
the opinion that report of Expert is needed then obviously the provisions
empowers the Court to ask for opinion, thus it is prayed that the order
impugned be set aside. Reliance has also been placed upon the judgment
of the Hon'ble Apex Court in O. Bharathan vs. K. Sudhakaran and
another, 1996(2) SCC 704, Lalit Popli vs. Canara Bank and others,
2003 AIR (SC) 1795 and a judgment of Madras High Court in Bomma
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Naicken vs. Chinna Gounder and another, 1998 AIR (M adras) 375.

9. Countering the submissions so made by learned counsel for the
defendant-petitioners, learnd counsel for the plaintiff-respondents submits
that none of the contentions so raised by the counsel for the defendant-
petitioner has legs to stand. Submission is that suit is of the year 2002
and in paragraph nos. 2 and 3 of the plaint, the entire clam set up by the
plaintiff-respondent is upon the will deed dated 29.09.2001 and even in
the prayer clause, relief ‘A’ is dependent upon the rights so claimed on
the basis of the will of the deceased Smt. B. Kripal Singh and the said will
itself was disputed by the defendant-respondents while filing written
statement in para-2 while alleging it to be aforged document and once the
Issues themsel ves were framed, the defendant-petitioners did not insist for
framing of the issue regarding validity of the said will and the said suit
came to be decreed on 31.08.2013 and a First Appeal came to be
preferred before the High Court in the year 2013 itself being First Appeal
No0.565 of 2013 by the defendant-petitioner. However, for the first time,
on 04.05.2017, now, the opinion of the Expert is being sought and rightly
the order dated 20.07.2017 came to be passed regecting the sad
application seeking the report of the Hand Writing Expert, particularly at
an appellate stage in view of the additional factor that the existence of the
will was very well within the knowledge of the defendant-petitioners.
Reliance has been placed upon the decision of the Hon' ble Apex Court in
State of Karnataka vs. K.C. Subramanya and others, (2014)13 SCC 468,
Rais Ahmad vs. Special/Additional District judge, Saharanpur, 1997
AWC 231 and a decision of this Court in Matters Under Article 227
No0.4065 of 2018, Girja Shankar Tripathi vs. Kamla Shankar Shukla
and 5 others decided on 19.07.2018.

10. | have heard the submissions so made across the Bar and perused the
records carefully.

11. Facts are not in issue. It is not in dispute that based upon an
unregistered will dated 29.09.2001, an O.S. No. 966 of 2002 came to be
ingtituted by the plaintiff-respondents against the defendant-petitioners
verified on 26.08.2002, seeking a decree of declaration declaring that the
plaintiffs are the owners and landlord of the property in question by virtue
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of the Will deed dated 29.09.2001 and a suit for permanent injunction.
The said suit on being noticed was contested by the defendant-petitioners,
they filed their written statement on 27.01.2003 and in para-2, they came
up with the stand that the will deed dated 29.09.2001 so alleged to be
executed by (Smt.) B. Kripa Singh in favour of the plaintiffs being
unregistered is a forged document and in para-18 of the written statement,
an unregistered will deed dated 05.10.2001 was being put to motion in
order to clam devolution of rights by the defendant petitioners. Issues
were framed and post contest the suit was decreed. Interestingly, as many
as 7 issued were framed, but none of the issues pertains to the validity or
the legality of the will deed dated 09.09.2001. Thereafter, the suit stood
decreed in favour of the defendant-respondents. A regular First Appeal
was preferred before this Court which was transferred to the District
Court on account of pecuniary jurisdiction and it was numbered as Civil
Appeal No. 62 of 2016, however, on 04.05.2017, now, an application
came to be preferred for examining the signature made upon the will/
obtaining Hand-Writing Expert Report, which on objection came to be
rejected on 20.07.2017 by the court below.

12. The entire sequence of events clearly goes to show that the defendant-
petitioners were well aware of the unregistered will dated 29.09.2001
even they had staked their clam upon another unregistered will dated
05.10.2001. Thus it is a clear cut case of knowledge about the will deed
which is alleged to be fraudulent but no steps were undertaken for getting
the report of the Hand Writing Expert. The suit proceeded on the basis of
the stand taken by the respective parties and the efforts made by them and
ultimately the suit stood decreed in the year 2013. However, at the belated
stage in the year 2017 and 04.05.2017, an application is being filed for
getting the Hand Writing Expert Report.

13. The basis purpose of getting the hand writing expert report in view of
the provisions contained under Section 45 of the Indian Evidence Act isto
act with diligence and it cannot be deployed as atool to fill up the lacunae
at the appellate stage. The position might have been different in case the
alleged will was not within the knowledge of the party and it was
suddenly pressed upon at the appellate stage, however, things are
converse in the present facts and circumstances of the case.
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14. Even otherwise, under Order 41 Rule 27 of CPC also in case analogy
Is being extended on mere asking additional evidence cannot be permitted
to be adduced, particularly when there happens to be certain criteria
enumerated therein, i.e. the Court from whose decree the appea has been
preferred, has refused to admit the evidence which ought to have been
admitted, or the parties seeking to produce additional evidence establishes
that notwithstanding the exercise of the diligence, such evidence was not
within his knowledge or could not after the exercise of the diligence be
produced by him at the time when the decree appealed against was passed
or when the appellate court was requires any documents to be produced or
any witness to be examined to enable to pronounce judgment or for any
substantial cause. Here even otherwise adopting the analogy none of the
ingredients stands applied. So far as the reliance so placed upon the
judgments in Lalit Popli (supra), O. Bharathan (supra), Bomma
Naicken (supra) are concerned, there is no quarrel to the proposition so
lad down that the Judicial Officer should not act as a Hand Writing
Expert and the comparison of disputed signatures must be supported by
the expert opinion or substantive evidence and the entries in the revenue
records must be thoroughly scrutinized and made in accordance with the
Land Revenue Manual.

15. Here in the present case, there is one additional redeeming feature,
which also needs to be noticed in the order of the learned Trial Court, the
following was observed:-

"IV U] GRT SFRNY ohT ST IR =FrTerd  siidl o Fhured &g o Feiferd fawm
q e #i 8 S sfiwdt ot o g T gg & gd gxder 6 gl
Fraf-erd faWmT § Esiel gAe 91 S | = | féich 20-8-2013 ol d+1
HITSTA oo JURYT gd & Ud ~IraTerd | AUAT 99 T <ol herdn o1 U]
W el fhd T Ik IES FHENIA SIS AT 196 | o Hurel &g &
EEAeR 3ifRd 21 ot Ut [ g1 St Afsea A glo fietiy &g & urd &
T ot 9 faieh 15-12-95 o ¢ 51 W ol huret g & gedier ¢ S awaf-ed
Slo GRT 3 fohdT 7T 2|

STEl e ! St | ISiel 3EHS GIRT el fohd T YUsT &l U9 & ol =rerd
faLIoRT & AR W SAUHT ST TE  Fehdl &1 Tk WEJD d1g H ardnTor 93U
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16. The Trial Court even otherwise on the basis of the documents
available on record proceeded to consider the material decreed the suit.
Even otherwise it is always open for the defendant-petitioner to canvass
its argument and to substantiate its claim on the basis of the documents
available on record and specialy not upon the factors which amount to
filling of the lacunae in this regard. Moreso, the judgment so relied upon
by the counsel for the respondents in K.C. Subramanya (supra) and Rais
Ahmad (supra), do apply.

17. Considering the over all fact situation and after perusing the recordsin
entirety, the Court doe not find any palpable or manifest illegality
committed by the court below so as to invoke the jurisdiction under
Article 227 of the Constitution of India

18. Resultantly, the interference is declined. The petition stands disposed
of requiring the appellate court to expedite and to decide the appeal with
most expedition without granting unnecessary adjournment and in case,
adjournments are granted on exceptional circumstances, beyond the
apprehension and the control that too not beyond two weeks at a stretch.

19. It is always open for the parties to take all legal and factual grounds
which are available under law.

May 11, 2026

N.S.Rathour

(Vikas Budhwar,J.)

Digitally signed by :-
NIPENDRA SINGH RATHOUR
High Court of Judicature at Allahabad



