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HON'BLE SAURABH SHYAM SHAMSHERY, J.

1. Heard Sri Sheo Ram Singh, learned counsel for petitioners and Sri Dr.
Rajesh Kumar Srivastav, learned counsel for respondents in Writ Petition
No. 45732 of 2014, Sri Dr. Rajesh Kumar Srivastav, learned counsel for
petitioners and Sri Sheo Ram Singh, learned counsel for respondents in

Writ Petition Nos.7162 of 2014 and 13917 of 2014.

2. The petitioner in Writ Petition Nos.7162 of 2014 and 13917 of 2014
and respondent no.4 in Writ Petition N0.45732 of 2014 was appointed as
a Chowkidar on 18.6.1977 in Jhansi region of U.P.State Road Transport
Corporation. He was selected as Office Assistant (Second)

on.17.11.1978 after passing a departmental examination. However
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within a month on 13.12.1978, he was reverted to the post of Chowkidar

since his earlier engagement was only part time.

3. On the instance of petitioner, an industrial dispute was referred on
8.8.1984 that whether reversion of said respondent on the post of
Chowkidar was legal or not. Subsequently, also the petitioner
approached State Government for reference of an industrial dispute and
accordingly an another industrial dispute dated 8.8.1984 was referred
that petitioner an Office Assistant (Second) w.e.f. 18.3.1983 was in the
seniority list for promotion to Head Clerk since 14.8.1985, but still he
was not promoted therefore, whether such act was illegal or not. The
Labour Court passed an award dated 18.1.1985 arising out of first
industrial dispute that reversion was illegal and it was directed that
respondent no.4 shall be considered as Office Assistant (Second) from

the date of reversion i.e. 13.12.1978.

4. A challenge to award dated 18.1.1985 at behest of the Corporation

was rejected, since a Writ Petition No.18441 of 1985 was dismissed vide

an order dated 21.8.1991.

5. In pursuance of order dated 21.8.1991,the petitioner continued to

work as Office Assistant (Second) .

6. The second industrial dispute was finally decided by an award dated
5.10.2004 and it was directed that respondent no.4 shall be granted all
consequential benefits and higher post, in terms of seniority, and order
dated 21.08.1991 passed by this Court. It was further directed that on an
application petitioner’s claim on next promotion on the post of
Office Superintendent be expedite. Operative part of the said award is

reproduced hereinafter:-

“TGER [AaRTENT T FTNT et g2 ara] &4 & g& 5 [l
1357 ST &1 Fidare] o @l [AIQE [T ST & a5 d 5 =rerd
(5) SoZo, PG GNT [V Y Tare Vg S e, ellErdle &
IR [T feifba 21.08.91 @& wHE d GRSl deT 9D
TR G% JETR UG U9 A &F Hied I federyl &l
GAINET SFT BT GHAITENRTT R IS I T GEIaad] JIar
AT %1 arel @l GAeTfad 135 S & gETT Ii] I i
37eyaT IFATHTIAD BHrfare] e &, o 1 1993 & fae
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T@RUT BT FHAT [AGRTENT Tl 81T &, @l Faria = & gl
P IFUIeT GAAT aed g g sidea aHrgear wrRlars!
GfAd v qic GRT BRIl 3TEfEd & 98 R [gh/areid &g
TG [T ST ¥ JeTofe fAaea: Briars] giaqs aRT giated
P15

7. Aforesaid award was also challenged before this Court by the
UPSRTC in Writ Petition N0.39848 of 2005 which was disposed of vide

an order dated 5.7.2013 with following observations and directions:

“So for as the reference to the Labour Court is concerned,
admittedly there was no reference for consideration of promotion
on the post of the Office Superintendent though the direction has
been issued for the same. Apart from that as far as the promotion
is_concerned, it is administrative and managerial work which has
to be decided and considered on the basis of the conduct, merit of
the workman and seniority apart from other ability for promotion
on a particular post, and availability of the post. Hence the same
cannot be decided by the Labour Court. However, in the present
case only direction was issued by the Labour Court to consider the
representation of the respondent employee for promotion on the
post_of Office Superintendent though the reference was for to
consider the promotion on the post of Head Clerk. Even without
direction of any authority or award by the Labour Court if the the
employee is entitled for promotion in accordance with rule and is
legible for promotion on the particular post, then he is entitled for
promotion and same is required to be considered by the petitioner

Corporation. Hence in view of the fact and circumstances the
present petition 1s finally disposed oft. The petitioner corporation
will consider the claim of the petitioner, if already no order has
been passed for promotion, expeditiously preferably within a

period of three months, after filing of a certified copy of this order,
according to the availability of the vacancy for promotion on the

post for which the petitioner is entitled, in view of the Regulation
applicable to the State Transport Corporation employees.”

8. During pendency of above Writ Petition, the workmen was considered
for promotion along with other and was promoted to the post of Head
Clerk vide an order dated 14.8.2012 since he was working on Office
Assistant (IInd) and he joined on the said post on 16.8.2012.

9. In view of an order dated 5.7.2013, passed by this Court the

respondent no.4, thereafter submitted a representation on 22.7.2013
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claiming promotion, on the post of Office Superintendent as well as
arrears, however, it was rejected by the Managing Director vide an order
dated 19.11.2013, whereby claim of promotion to the post of Office
Superintendent was denied since respondent no.4 has not worked for
three continuous years on the post of Head Clerk, therefore has not
completed requisite eligibility for consideration for promotion on said

post. Relevant part of the said order is reproduced hereinafter:

« b UF GE-4721 HIGTTE)12-19 [FTH/ARS/04-12,

% 11.07.2012 FNT HIT [FT9Gc WG Gaf9d s faid
08.05.2012 9 a1 13.05.2012 & 311 7 3f~04gT TSI G
ST ¥ &1 {11 Ik GRS Gl & SITER GX e 08.08.2012 &1
GF: e [eifie & Reb Ul @l @rdicrd Terd Tod 9a | Tred
PY R ST Bl BRG]l G g5/ [AVFIT 9a dlhid @ §ob
371 08.08.2012 5 4 grosT & Hi=id w 4l faarR iam I

GA1q )T S9gh 91V ST UR 4 qroey Pl G1ea; ST
T&I[-5345 /12-14 FF/G87/05-12, & 14.08.2012 &
TET T [effdep & 9g g% 3% & Tl

HTo e ~RIIGH & Fh 917 871 05.07.2013 5 HGTT [HGNFhH
H 5l JRoYouUST Pl HEIT [ofied & PIIITT 37efleien & ug oY
gIsfc & TR § FURIAIA T [47531 & 3l H [daaT Bt
N g8 Gl I [ Jo¥o v HEp GRGEd  [TH
FHARNSIEDING] F [9%) Haria1aed 1981 @& FHR 3T 95
R GI=1d 8g 03 g5 @) eI Hal 11 3art & el & gusy
I 4 Fh SEBRI Hql GUf T8l X Fld I Al TET
[elfder & 98 TR 171 14.08.2012 Bl &5 &, 3d: V] ST 4 I8
PRI STeeiar & U g% HIFd [ T T4 T8 &1 JTo I
IR @& [ &1 05.07.2013 @& 3/gqieid H 4l 3Rodlo
quUSy, HeT [Gfdd @1 ggiEdeT e 22.07.2013 TRIG
TARTRIGRT=T 37¥lgpct e §Y 31=9 o & [T 1beT STIcT &1

10. The petitioner workmen has meanwhile initiated multiple

proceedings under Section 6-H of UP Industrial Dispute Act, which led
to payment of Rs.2,80,533/- in total to him, however subsequently the
U.P.S.R.T.C passed an order dated 4.1.2014 to recover the said amount

by deducting it from salary.

11.Above referred order dated 19.11.2013 and a subsequent order dated
4.1.2014 were challenged by the petitioner by filing Writ Petition
No.7162 of 2014. In the said writ petition, following interim order was

passed on 10.2.2014 by this Court :-

“ The submission of the learned counsel for the petitioner is that
in pursuance of the order of this Court dated 5.7.2013 passed in
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writ petition no. 39848 of 2005, the representation of the petitioner
for _his promotion from the post of Head clerk to Office
Superintendent, came to be rejected by order dated 19.11.2013
passed by the General Manager (Personnel), U.P._State Road
Transport Corporation, Lucknow with the finding that the
petitioner was promoted as Head clerk only on 14.8.2012 but
thereafter _the Regional Manager, U.P._ State Road Transport
Corporation,  Chitrakoot Dham, Banda has proceeded to pass
another order dated 4.1.2014 whereby certain payments made to
the petitioner in _proceeding u/s.6-H of the U.P. Industrial
Disputes Act, for execution of award passed in adjudication case
no. 6 of 2001, is sought to be realised by making deduction from
salary on the ground that such payments were wrongly made to
the petitioner. It is contended that these payments were made to
the petitioner in execution of the award which had attained

finality, thus, it was not open to the respondent Corporation to be
judge in its own cause in holding that such payments were
wrongly made.

Prima facie, the submissions made by learned counsel for the
petitioner appears to have force and the matter require
consideration after exchange of aftidavits.

Sri  Nishant Mehrotra has accepted notice on behalf of
respondents. He may file counter affidavit within a month. The
petitioner shall have two weeks' thereafter to file rejoinder
aftidavit.

List thereafter.

Till the next date of listing, the recovery in pursuance of the
order dated 4.1.2014 passed by the Regional Manager, U.P. State

Road Transport Corporation, Chitrakoot Dham, Banda shall
remain in _abeyance.”

12. The petitioner (workmen) has also filed a Writ Petition No.13917 of
2014, whereby he has challenged an order dated 19.11.2013, which was

already challenged in earlier writ petition and the petitioner has also

sought a writ of mandamus that he may be considered for promotion on

the next higher post i.e. Office Superintendent.

13. Petitioner (workmen) has also filed a subsequent application under
Section 6-H (1) of U.P. Industrial Disputes Act, claiming Rs.2,16,270/-
i.e. alleged difference of wages from 1.11.2011 to 30.9.2013. Said

application was decided and an order of recovery Rs.1,68,082/- was

issued against the Corporation vide an order dated 18.7.2014 which was
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challenged by the U.P.S.R.T.C in Writ Petition No 45732 of 2014,

wherein following interim order was passed on 1.9.2014:

“ Issue notice to the respondent no.4 returnable at an early date
fixing 15.10.2014.

Liston 15.10.2014.

Subject to deposit of the entire amount within a period of two
weeks' from today, operation of the impugned order dated

18.07.2014 shall be kept in abeyance till 15.10.2014. The half of
the amount shall be released in favour of the respondent-workman

forthwith.”

14. During the pendency of these writ petitions, petitioner has already
crossed age of superannuation since he has declared his age about 48

years in the year 2014.

15. The first issue for consideration before this Court is as to whether a
writ of mandamus can be issued after the petitioner got retired that he be
considered for promotion on post of Office Superintendent or that he be
treated on the post of Head Clerk from the date his juniors were

appointed.

16. All arguments raised by learned counsel for the petitioner in this
regard has no legal basis since he has not been able to show that on the
date of consideration for promotion he was qualified and that once an
order of earlier promotion dated 14.8.2012 on the post of Head Clerk
was never challenged, therefore, there is no illegality in the impugned
order. This Court by an order dated 5.7.2013 has only directed to

consider promotion of petitioner if eligible and entitled.

17. It is well settled that a consideration for promotion can be made only
when an employee is in service and now since relationship between
Corporation and respondent no.4 as employer and employee has already
come to an end, a prayer for promotion cannot be considered and for that
Court takes note of a judgment passed by Supreme Court in Government
of West Bengal & Ors.Vs. Doctor Amal Satpathi & Ors, 2024 INSC
906.
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18. Second issue is in regard of order of recovery passed against the

petitioner i.e. U.P.S.R.T.C

19. From perusal of orders on record, it is evident that first award was
passed on 18.1.1985 and same was implemented since the petitioner was

treated as Office Assistant (Second) w.e.f. 17.11.1978.

20. So far as second award dated 5.10.2004 is concerned, it was
substantially modified by the judgment passed by this Court on 5.7.2013
wherein the said award was under challenge. Relevant part of it has
already been mentioned above. A direction in the said award that
petitioner be treated to be promoted on next higher post was set aside,
since no such direction can be passed except for consideration for
promotion in accordance with applicable Service Rules. Accordingly,
vide an order dated 5.7.2013 passed by this Court it was directed that
Corporation can consider claim of the petitioner for promotion.
Meanwhile, petitioner (workmen) was considered for promotion and was
promoted on the post of Head Clerk on 14.8.2012. Order dated
14.8.2012 was never challenged at behest of petitioner, therefore, said

order has attained finality.

21. Petitioner thereafter has filed an application that he may now be
promoted on the post of Office Superintendent, but since he was not
qualified, as he has not worked for at least 3 years of qualifying service

on the post of Head Clerk, therefore, prayer was rejected.

22. In aforesaid circumstances, once an order dated 14.8.2012 for
promotion on the post of Head Clerk has attained finality and admittedly,
petitioner has not served for 3 years as Head Clerk, he was not eligible to
be considered for further promotion on the post of Office
Superintendent, therefore there was no illegality in the impugned order

dated 19.11.2013.

23. In aforesaid circumstances when benefit of an award dated 5.10.2004
and a subsequent judgment was passed by this Court on 5.7.2013, was
considered any claim for granting arrears between 1983 to 2005, 2005

to 2008 and 2009 to 2010 was unsustainable, since it was not based on
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any predetermined claim. Accordingly, arrears for aforesaid period of
Rs.2,80,533/ was wrongly awarded to the petitioner/workman, however
since said money has already been paid way back in the year 2013,
therefore said amount cannot be recovered after retirement of the
petitioner and for that Court takes note of a judgment passed by Supreme
Court in Jogeshwar Sahoo & Ors. Vs. The District Judge Cuttack &
Ors. 2025 INSC 449

24. Third issue is in regard to the order passed by Labour Court under
Section 6-H (1) of Industrial Disputes Act, whereby an order of recovery

of Rs.1,68,082/- was passed on 18.7.2014 against the U.P.S.R.T.C.

25. Court finds that even from a bare perusal of the application dated
10.12 2013, which is on record of Writ Petition No. 45732 of 2014, does
not state all relevant facts that his claim for promotion was already been
rejected and during pendency of said proceedings, an order dated
4.1.2014 was passed for recovery, which was stayed by this Court vide
an order dated 10.12.2014 as well as that petitioner's claim for
promotion was also rejected and said order was never placed during
consideration. Accordingly, recovery of Rs.168082/ would not be
justified and however since, in terms of interim order, half of the
amount has already been released in favour of the petitioner, therefore,

that cannot be recovered now i.e. after retirement of the workmen.

26. So far as order of recovery of rest of amount is concerned, is hereby
quashed, since impugned order was passed without taking note of
various events, which occurred either before the application was filed or
before the impugned order was passed as well as order of recovery was
also unjustified, since the Court vide an order dated 5.7.2013 has passed
a direction to consider the claim of the Workmen for promotion and not a
direction to grant promotion, therefore, order of recovery was passed on

misreading of the said order.

27. Accordingly, (a) order dated 18.7.2014 impugned in Writ Petition
No. 45732 of 2014 filed by U.P.S.R.T.C. is quashed subject to amount
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already paid to the workmen during pendency of this writ petition in

terms of interim order dated 1.9.2014. This writ petition is disposed of.

(b) Writ Petition No.7162 of 2014 filed by the workmen is disposed of
that since no recovery can be made post retirement, therefore, though
impugned order dated 19.11.2013 and 4.1.2014 may be legally justified,

but in given circumstances it cannot be implemented.

(c) In Writ Petition No.13917 of 2014 filed by the workmen, prayer for
promotion on the post of Office Superintendent is accordingly rejected
and so far as prayer to quash the order dated 19.11.2013, is disposed of
as per direction made in Writ Petition No.7162 of 2014.

28. All the three writ petitions are disposed of accordingly.

(Saurabh Shyam Shamshery,J.)

September 30, 2026
SB

SANDEEP BHATTACHARYA
High Court of Judicature at Allahabad



		2026-09-30T16:44:04+0530
	High Court of Judicature at Allahabad




