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1. This is a writ petition of the year 2012 being filed by
Petitioner-U.P. State Handloom Corporation Ltd. against an award
dated 24.05.2012 passed by Presiding Officer, Labour Court, Kanpur
in Adjudication Case No. 103 of 2005, whereby it was held that
retrenchment list issued by petitioner Employer was defective and
retrenchment of contesting-respondent vide order dated 25.04.2004

was declared completely irregular and illegal and it was directed that
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he shall be reinstated with continuity and entire back wages and other

benefits. Relevant part of award is reproduced hereinafter:

"3 GHITA BT HTANB 19T U &Il ZIRT Fegad dal U3 [areaa 1a=re
1397 74T |

THEA @ el T G&T & awl & T & 13 q1d) 918 &l [HgIFT Ido
12-9-1985 &1 3fHe Ja 417 2w @ gg g7 &1 741 & 31 3] 92 9T 19T
fao 18-3-1987 @ GRT 130 1-2-1987 & 37! Gard [HaiAa #3d g4 e &7
FATHIT 137 777 9T F TG AR Fe! & qd ldo 25-4-2004 T& Samed
P AT T & [AGIRd & Tae 7 ARG [qo 12-9-1985 T 18-3-1987 @1
I 137 71T 81 S HIF T8 13aTed & 13 a1q] &1 &1 JoHosigiiie [darg
SITATH 1947 3 TTIAET-1 & e 31 71 8 a1 7811 [HFHIJER Se-] #ia T5a
IS FHH GRS 71 T I e &Il &1 S Tg 3@T ST & I 7 37 &1 &1
P G F919 7 g9 §1e] H1 B X & 741 & Sl IHD §1 H 1491577 F 371
81 3T Ja¥ 7 TG FIRT T 7o S&T-9 Gl Hrlerd F1T feo 23-7-1998 &
TT 578 GIE HHATNE] B TRIAT Gl / Hile FH 41 G § 7 q1dl &7 17
PHH F04 T 8 AN IGH] [4gIT [a1r 1-2-1987 Iered] 7141 & Saiar #raierd ard
& IR "TATIH TS YT G FIIHR TEIT Fe7 F I F sgar &
I [re 717 5777 T FIIGET 1397 7797 81 38 SIER alq] @1 gl caheb
7 U3 3% 3d7 T [jo 12-09-1985 &1 g2 & 151G siqurei & a1d] g7 Ido
17-9-1985 &1 TNETT ST g &1 T 4 393 T aral g7 F47 o7
TG ST 78] F&GT @1 T &1 d15) 1217 @1 1a1er & qar qHifea &1 farer
TP Cheh @ UG U &1 P67 & HIX Eohes b &1 1 T 6T &, HAd: He? Tocf-9 &
SITEIT GT aT&] &1 A [9g1ay 1af2r 17-9-1985 & 77t a7 afed waef See-9
&1 ueef 35721 & 1598 Qaraiora dred gIRT &NFIR &3 & d1e JalRIid 14T /a7
81 I3 F A FHIT H G4: I8 TIT [HF1T 78] HTeT FAT T T Tl
18-3-1987 & SJ1G3T & o717 3G HIg §d & &1 Ido 1-2-1987 & IHa1Ha 14T
7T 8, 39 S WY § 13 qre] @1 (@915 [edi 17-9-1985 & 1@ 3o 18-3-
1987 & SFafee g7 81

HarI57%] BT TE Tb & I dIG1 GIRT Big Flic HH ol a7 o] Gl &
SITYTR ¥ %13 AT 78] 7egd @1 T 9 3% s+ &l 3G IR THFR Fd
g4 Bl @GR Fred &7 &l T 81 3T e § Gargicidl T g 04T




Writ C No. 53967 of 2012

THTVT 78] HeG 137 747 1> q15] GIRT e A el T &1 Gl &7 @i 13304
T 19T 7T Sel q1G] G Hilc HH Gl T 13309 a Sc-] GH1 #1370 97
7T B @ I3 4] S T 1304 TF [T 74T 97 571 5&i 3scf- 14, 15, 16, 17
g 18 81 319 &7 F FHIT H q13] GRT daraieian & Fifd A qoie Hrd
T3 & 58 351 et 7§91 I @ AR G TEGd 781 1597 Talld I3
TETE IR T8 eI 17 T & [ YHoslo F7 @rdicid H &1e FIed @3 &l
ST AT T 3 31 IGee? GT T@7 &1 UHodlo & qrd &rdt &/ aidl faies
21-4-2004 F] FleFd &7 & 79I J1eT #1917 AT T 547 F085
¢ 38 HIe [T T 911 G151 GIT T8 1 S 147 77 8 135 ardt @1
ST FTEAT 3 ST & FTCT §AT &7 [GeHT Fei <= &l 97 19T 777 o7
7o FF GRT AIG & 1304 TF @l G Ta [T T 81 FugeRT 1@ 7
QIR BT TE PE-T I d1e] GIRT ATIIT Tg] Tl &t S T [T 81
Gargisier! & Tg FHI 13 T1q] GIRT B JATaoT JIed & [erd] 74T o7 3d1ed
FGF TS G TR 1398 133 ST @1 Ha9qedT 78] A1 T8 FHT e Har &
13 aTe] GIRT Se T [3R0E 1597 T o7 i J157 7 el Sa- 15,16 FRT 81
BT 1 [391% & g4 YT Bl GRTRY T [ 51 b1 71T 41 e &1

Jrel T T8 a7 Y FAER 9T T 8 & v 8 awa 7 Fratay
TETaF d o H7 & d7H17 Ta1 1ea7 ST Tl & Fhid g1 HTT-SeTT
FaTHT F U7 8 SR Fife FH JI & FHE 42 W HTA T AT
FIIITT FETa FT 77 & AR [T [afe 1-2-1987 e &1 38 g &
79l 31-9 T FRel S&g-21 & TE 7 13 9 A1 7 aread F [HgIwT 1-
2-1987 @1 gg & STdlled argl leies 17-09-1985 & IR Hed &, JuGFd
[ad==T & gE glar &1 Qardiadl gRT 9 HYT & FHIT H I7 o Bl
THETfOIAT 3 e 8 i o SfNeE a1 giEe Gred T8 wegd 3541 74T Taid
1G] GIRT TE FET T & I Ha=19T T iar&id Fl se+] 7 F & F% Fd 7
FArd 7T T &1 3H HilC FHH Gl F1 AT &3 T YA: FIRSAT i T )
133 57 @1 FIT Qardisid deF ZRT FFR 197 4T 8 517 13 [HHaR
BIgIeT FRTAT 1 1FYFT ZIRT d1R 31 571 @1iad &1 Gardisia] g7 s+ &1
qEl FIequr &1 vl qEl F2qur Fi4 F AT 34 Frerd g7 97 4 A
qare@Ie ZRT GIRA ST 18 §0319/2005 T 94/2006 & Vaig 4 4 &gl
Tt 81 I3t A Hio TET rTerd, SelElaIe ZI°T @1 1 ey SFaeir 5t Joo
Hlofde3ifq01947 @1 41T 641 FT [T Urer 133 18T &1 74 B! Fae
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HIH T & G99 F 8 7egd @ T 8 S "o =rerd, 3lETae
TGTH § FRT 2009 (121) THEToSH R0 Jo79 7 YIeT 148 F17 Foqoid
Tq 377 3¢ AT F06484/0281 381 FbR 397 Y7 @ THIT 7 Hlo a5
F=T =TT 2007 (114) THoTeToslRe Yo990 F1q KT 191 a1 HERTE
3T BBqH FRUII Ioto Ta 3= Re [AdherT To 678/1991 T Hlo F=TH
ST 2009 (120) TFYeToRo Jol43 FITYT ST Twilg Foldo T4
A AT ffder srdier §06585/2008 # AlAqaa [Afe @aer 3ga @l &
[5aa 7 TgHT 5

FUYFT 33T & AR GT H 5 [155Y U7 Ggadl g I Qardisial GIT
ST el gal FJICqUr & AR 3T Al & SR W ale) @ gl fater 1-2-
1987 HId §4 @1 71 ST AT &, Jd: [aid 25-4-2004 & s & &7
7 ardl feer AR ST 1 1 T Gar FHI QUlaar Jgiad v e
gINT 31 STTd] 81 IrEITe q1a] HHE @i Qe @ JEVSAT F TIE FHI9 SHarer
& GV G T 3 [odetT4] dlad F1d G T8It 3| Gardioras aral &1 YiarT
F 7 FE B GRIT T JFR] A F IaT T = federsil F GAEINAT
&0 g4 YT &l AT #) g8 il Gardioi dral giarre &l
E01000/- F1Z TRFT & &G H G & YT #91"

2. Sri Vaibhav Tripathi, learned counsel for petitioner and Sri
Satish Chandra Dubey, learned counsel for contesting-respondent,
have submitted various arguments as well as referred pleadings,
however, the Court is of the view that similar nature of awards were
challenged before this Court earlier wherein two different types of

orders were passed.

3.  The first judgment was passed by a Coordinate Bench of this
Court in U.P. State Handloom Corporation Ltd. Kanpur Thru M.D.
and another vs. Presiding Officer Labour Court U.P. Lucknow and
another, 2023:AHC-LKO:19838 whereby the writ petition filed by
petitioner was partly allowed and award challenged therein was
modified to the extent that order of setting aside retrenchment was

not interfered but a direction of lump sum compensation of Rs. 2 lacs
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towards back wages, instead of full back wages, was passed. The

relevant part of said judgment is reproduced hereinafter:

“19. This Court on consideration of the award passed by the respondent
no.l, finds that it is cryptic in nature. However, on looking to the
evidence before the respondent no. 1, this Court is of the opinion that the
retrenchment order was incorrectly passed without following the
principle as given under Section 6(P) of the U.P. Industrial Disputes Act.
The State Government had issued an order on 18.03.2004 directing the
principle of 6(P) of "last come and first go'to be strictly followed by the
Corporation while preparing the list of employees to be retrenched. It
had also been specifically mentioned that the quota of reserved category
candidates/ Roster must be maintained and only the juniors employees
and unreserved category incumbents may be retrenched. As such, this
Court finds that the reasoning as given in the Award dated 27.08.2018 to
be unimpeachable.

20. This Court has however also found fiom a perusal of documents filed
before the Tribunal that the respondent no.2 had not stated anywhere that
he was not gamnfully employed. He had been given retrenchment
compensation also for rendering almost thirty years of service. The
Corporation was in a pitiable tinancial condition and therefore had to
retrench its employees. At present less than 94 employees are working in
the Corporation and it is on the verge of closure. The claim petition was
filed in 2010 and has been decided in 2018. Before filing of the claim,
the petitioner had filed a complaint before the U.P. State Backward
Classes Commission and thereafter filed a Writ Petition and Special
Appeal and also Claim petition before the U.P. State Public Services
Tribunal. He may have had to do so and this Court cannot take any
adverse view only because the respondent no.2 had approached different
fora before approaching the Labour Court, but since there was no
pleading on record on the basis of which it could be said that the
respondent no.2 was entitled to entire back wages on setting aside of the
retrenchment order; the direction for setting aside the retrenchment order
with consequential benefits reinstatement with full back wages appears
to be unreasoned and against the law settled by the Hon'ble Supreme
Court. The ordinary principle of grant of retrenchment with full
backwages, when termination is found to be illegal is not to be applied
mechanically in all cases while what may be the position where services
of a regular / permanent workman are terminated illegally and / or
malafide and / or by way of victimisation, unfair labour practice etc.
However, the Labour Court has wide discretion in granting relief when
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setting aside termination. It may look into the surrounding
circumstances.

21. The direction issued by the respondent no.l for reinstatement with
back wages could not have been issued as the Corporation was already
incurring losses and this fact had come to the notice of the respondent
no. 1 and the respondent no. 1 could have set aside the retrenchment order
and structured the relief in such a manner as not to create additional
financial burden of reinstatement when the Corporation was on the verge
of closure. On facts, lump sum compensation for wrong retrenchment
would have been the appropriate reliel. (Reference, Hari Nandan Prasad
and another vs. Employer FCI - 2014 (7) SCC 190, BSNL vs Bhurumal -
2014 (7) SCC 177; Incharge Office and another vs. Shankar Shetty -
2010 (9) SCC 126)

22. Hence, this writ petition 1s partly allowed and the Award dated
27.08.2018 is modified to the extent that while the order of setting aside
retrenchment i1s not being interfered with, a lump sum compensation of
Rupees Two lakhs may be given to the respondent no.2 by the
Corporation instead of back wages and reinstatement.

23. The lump sum compensation shall be given by the petitioner to the
respondent no.2 within a period of three months from today. In case of
failure to do so, the respondent no.2 shall be entitled to get interest @
0% per annum with eftect fiom today till the date of actual payment of
compensation.”

Second judgment was passed by another Coordinate Bench of

this Court in M/D UP State Handloom vs. Smt. Meena Devi,
2024:AHC:6695 whereby impugned award was set aside but instead

to grant one time lump sum compensation matter was remanded to

Labour Court to decide afresh. It appears that above referred

judgment in U.P. State Handloom Corporation Ltd. Kanpur Thru

M.D. (supra) was not placed before Coordinate Bench, who has

decided matter in Meena Devi (supra). Relevant part of judgment in

Meena Devi (supra) is reproduced hereinafter:

“8. The Court has perused the records.

9. Admittedly, 1t 1s not in dispute that respondent-workman was
appointed in the petitioner’s corporation and the stand of the petitioner is
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that the respondent was appointed vide letter dated 30.08.1994 and on
perusal of the said letter; it reveals that the appointment was not made in
dying in harness basis, but the respondent-employee was appointed as a
regular employee. It is also not in dispute between the parties that due to
financial crunch as well as withdrawal of the subsidy by the Government
on control items, the financial position of Handloom Corporation was
gone to the extent that it was not in a position to pay the salary to its
employees. It is also not in dispute that the State Government as well as
Central Government took a decision to rehabilitate the Handloom
Corporation by implementing the 'Deen Dayal Hathkargha Protsahan
Yojana' and in pursuance of the said rehabilitation scheme, decision was
taken for retrenchment of its employees, including the respondent-
employee. A tentative seniority list was prepared and the objection was
called, if any, and thereafier, the final seniority list was prepared, which
was also published in the daily newspaper. Further, the principle of last
come first go' for retrenchment was adopted after following the due
process of retrenchment, the respondent-workman was retrenched.

10. The record further reveals that the respondent-workman has accepted
their compensation of retrenchment as well as other dues and the same
was credited to her bank account without raising any objection, but
subsequently, the dispute has been raised taking other ground as well as
one of the grounds was that the respondent-workman was appointed in
dying in harness and therefore, her services cannot be terminated within
ten years of the appointment, hence in view of the said ground, the
1mpugned order was passed. The fact that the appointment letter was
issued on 30.04.1994, which has not been considered while passing the
award wherein no such condition has been mentioned that the
appointment of the respondent-workman has been made in dying in
harness and this vital appointment letter has been overlooked by the
authorities while passing the impugned award and therefore, the
1mpugned award cannot sustain in the eye of law.

11. In view of the facts as stated above, the impugned award 1s set aside
the matter is remanded fto decide afiesh within four months after hearing
all the stakeholder, without granting any unnecessary adjournment to
either of the party. 12. Accordingly, the writ petition is allowed.”

In the present case also, contesting-respondent has accepted

retrenchment compensation without any protest or objection. An

1ssue, whether said respondent has opposed seniority list was dealt by

Labour Court and a finding was returned that objections were filed.
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The contesting-respondent was initially appointed as a Daily Wager
on 12.09.1985 and regularized vide order dated 18.03.1987 and
according to him he has continuously worked thereafter till
25.04.2005 when he was retrenched after accepting retrenchment

compensation.

6. The case of respondent-workman was that since objections
were made to seniority list and workmen who were junior were not
retrenched, therefore, only on ground that he has accepted

retrenchment compensation, his retrenchment cannot be justified.

7.  Contesting-respondent has declared his age as 52 years when a
counter affidavit was filed on his behalf in the month of November,
2012, therefore, presently he has already crossed age of
superannuation. As such, the order of reinstatement cannot be
implemented and now the only issue is with regard to monetary

benefit, if any.

8.  In this regard the Court takes note of a judgment passed by this
Court in the case of Uttar Pradesh State Road Transport Corporation
vs. Sri Chhotelal and another, 2026:AHC:168675 and relevant part

thereof is reproduced hereinafter:

“9. Supreme Court in a recent judgment of Maharashtra State Road
Transport Corporation vs. Mahadeo Krishna Naik, 2025 INSC 218 has
considered above referred issue wherein after taking note of various
earlier judgments on the issue, held as follows :-

“43. We cannot but endorse our wholehearted concurrence with
the views expressed in the aforesaid decisions. Taking a cue
therefrom, it can safely be concluded that ordering back wages to
be paid to a dismissed employee - upon his dismissal being set
aside by a court of law - is not an automatic reliet; grant of full or
partial back wages has to be preceded by a minor fact-finding
exercise by the industrial adjudicator/court seized of the
proceedings. Such exercise would require the relevant industrial
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court or the jurisdictional high court or even this Court to
ascertain whether in the interregnum, that is, between the dates of’
termination and proposed reinstatement, the employee has been
gainfully employed. If the employee admits of any gainfil
employment and gives particulars of the employment together
with details of the emoluments received, or, if the employee
asserts by pleading that he was not gainfully employed but the
employer pleads and proves otherwise to the satisfaction of the
court, the quantum of back wages that ought to be awarded on
reinstatement is really in the realm of discretion of the court. Such
discretion would generally necessitate bearing in mind (wo
circumstances . the first is, the employee, because of the order
terminating his service, could not work for a certain period under
the employer and secondly, for his bare survival, he might not
have had any option but to take up alternative employment. It is
discernible from certain precedents, duly noticed in Deepali
Gundu Surwase (supra), that the courts are loath to award back
wages for the period when no work has been performed by such
an employee. Such a view is no doubt debatable, having regard to
the ratio decidendi in Hindustan Tin Works (P) Ltd. (supra),
Surendra Kumar Verma (supra) and Deepali Gundu Surwase
(supra). Though the latter decision was cited before the coordinate
bench when it decided Phool Chand (supra), any thoughtfiil
discussion appears to be absent.

44. There is one other aspect that would fall for consideration of
the court. In certain decisions, noticed in Deepali Gundu Surwase
(supra), it has been opined that whether or not an employee has
been gainfully employed is within his special knowledge and
having regard to Section 106 of the Evidence Act, 1872, the
burden of proof is on him. What is required of an employee in
such a case? He has to plead in his statement of claim or any
subsequent pleading before the industrial tribunal/labour court
that he has not been gaintully employed and that the award of
reinstatement may also grant him back wages. If the employee
pleads that he was not gainfully employed, he cannot possibly
prove such negative fact by adducing positive evidence. In the
absence of any contra-material on record, his version has to be
accepted. Reference in this connection may be made to Section
17-B of the Industrial Disputes Act, 1947, which confers a right
on an employee to seek "full wages last drawn" from the
employer while the challenge of the employer to an award
directing reinstatement in a higher court remains pending. There
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too, what is required is a statement on aftidavit regarding non-
employment and with such statement on record, the ball 1s in the
court of the employer to satisty the court why relief under such
section ought not to be granted by invoking the proviso to the
section. We see no reason why a similar approach may not be
adopted. After the employee pleads his non-employment and if the
employer asserts that the employee was gainfully employed
between the dates of termination and proposed reinstatement, the
onus of proof would shift to the employer to prove such assertion
having regard to the cardinal principle that 'he who asserts must
prove'. Law, though, seems to be well settled that if the employer
by reason of its illegal act deprives any of its employees from
discharging his work and the termination is ultimately held to be
bad in law, such employee has a legitimate and valid claim to be
restored with all that he would have received but for being
illegally kept away from work. This is based on the principle that
although the employee was willing to perform work, it was the
employer who did not accept work from him and, therefore, if the
employer’s action is held to be illegal and bad, such employer
cannot escape from suffering the consequences. However, it is
elementary but requires to be restated that while grant of full back
wages 1s the normal rule, an exceptional case with sufficient proof’
has to be set up by the employer to escape the burden of bearing
back wages.

45. We hasten to add that the courts may be confronted with cases
where grant of lumpsum compensation, instead of reinstatement
with back wages, could be the more appropriate remedy. The
courts may, in such cases, providing justification for its approach
direct such lumpsum compensation to be paid keeping in mind the
interest of the employee as well as the employer.”

10. In aforesaid circumstances and taking note of above referred position
of law and rival submissions, Court finds that an order of granting full
backwages since reinstatement was not possible would not be justified
considering that respondent-workman has not provided any afttidavit or
declaration that he was not gainfully employed for period of 30 years
when award proceedings remained pending.”

9.  According to contesting-respondent’s case he has worked from
1985 to 2004, i.e., for about 19 years, initially as a Daily Wager and
subsequently as a Typist, therefore, also taking note of aforesaid

judgments, especially para 20 of judgment in U.P. State Handloom



11
Writ C No. 53967 of 2012

Corporation Ltd. Kanpur Thru M.D. (supra) and the judgment passed
by this Court in Sri Chhotelal (supra), the award can be modified by
payment of a lump sum compensation instead of reinstatement and
full back wages, as already referred reinstatement is not possible

now.

10. In aforesaid circumstances, considering the period for which
contesting-respondent has worked, time took before Labour Court as
well as before this Court, a lump sum compensation of Rs. 3 lacs

would be reasonable.

11. In view of above, impugned award dated 24.05.2012 is
modified that instead of reinstatement with full back wages,
petitioner will pay a lump sum compensation of Rs. 3 lacs to

contesting-respondent within a period of four weeks from today.

12. The writ petition is accordingly disposed of.

(SAURABH SHYAM SHAMSHERY, J.)
September 30, 2026
AK

Digitally signed by :-
AWADESH KUMAR
High Court of Judicature at Allahabad
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