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1. The petitioner before this Court is UP State Road Transport
Corporation (for short “employer-Corporation”) and has filed this writ
petition against impugned award dated 11.12.2018 (published on
29.01.2019) passed by Presiding Officer, Labour Court, Varanasi
whereby a referred industrial dispute was decided that order of dismissal
from service passed against respondent-workman was illegal and it was
directed that respondent-workman be reinstated on post of Conductor
with continuity of service and entire backwages. Relevant parts of

impugned award are quoted below :-

“qeil & UHI] & TR GT ATl NSTTT ST FIRT fao 23-07-
2009 @1 [AFIET T4 313 fa-5 Gisid 147 747 -
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FIT FHFI & 138G FIRIT [ ST 115787 T GHIAT G & G~ g3 ?

FFT TR q17 & dae § argiore &l A7 q&aidor qreq & &7 F aiky
FZ W19 T1GEYT F1 RYIE 130 1.05.98, %1 FoTHo AT TTardid e eia
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30.11.98, 31.12.98, 13.01.99, ST FraT8] T 357 F97Iae i Raic
FRUT FAT3T T 3o 27.03.99, A T FTeHT T [0 23.07.99, Gar &
g HTR 1o 4.09.99 T I FIgld IR I3 9. 10.2000 T 7o
F15 & &7 5 U 51191 &l ST T&gd 1 781

JIHF @ AR G &I T8F @ &G H HRIT UF [do 20.01.97, JARIT 95
&7 FTE AR T 30 16.06.98 & [3&g I &T IS FRUT FAlA] T
130 27.01. 99, Ta7 FHTICT HTR 10 4.09.99, JaT FHIT & lA&g H&ga
HYieT U HHIeT [He&AHIUT 1G9 Ige 9.10.2000 1 STATHITIT T&G @1

Al

18 57 1313 FHR 7 Faapogacge-1 & &7 H FGT FITT FFI7 [30 22.02.
2010 7 i FErr/

Gargiie Talg 41 TH TIGT FHI] Fogscio-1 5l 77 H H1dlerid TeTdah
T & U Q7 F1IeT & 7 ST G Fq17 Ido 31.10.2011 F1 ifdd
= XCIE I

RPN JI5 fag U 31 U&ll @ 13g17 S1aehd Jialdiadl &1 T84 g+ &
FRIT AHIcAT ST ST 7 3797 313 30 19.01.2012 H Tg 55
[A%TeTT & 13 997 St @1 @rdarg] Ggiad dia & =1 78] &l TE & FiY
AGJTR TRIFNE 13 [a=5 BT 14017 FRIcHE 5 @ed §Y T8 H e a1
STIAT 8 1 FHFIR @ 138G GIAT [@Yrfe sia qgiad did & G&—7 78] 31

TEEr

******

******

“IGRIFT 3% 3 IR G2 H 3 4558 72 Ggaal § e dardisie qiefh &
FI & SIJER Iqo 30.04.1998 @ Herdeh &A1 Haee, SIYT 1897 HI
IR F 379 T&aih 14881 97 TIcri=4 & F1 361 15.50 §57 Hgerorior
Ugd-Ugad T4 Ho-FUFLI821 T [H71&0T [T & I&HH 6 T 1T FHd
U g 73 &[54 @ 3 aTH] 1§47 [ee & Hie 2 T daFar GarE G urd
7 g1 f3T e 3 131 & a1 7 1A 8t 31 e 7 &rEharor Ry & 1
g 3 T BT F THY & FE &V Yged T4 H Tg 4 [5949F] T & BT F
THY TF T& FTF 10 Ta] a7 &1 7/ T§ TIIT THT THT13% &1 VT F7
FliE 1A 77 §7 H G glar § dl 3% 2w F11 H F& THT Tl 8/
FoRIGH19 & 14 IE] QI aF 1 G197 81 5714 dl &HTiaen 8 1ah 2-3 TnEa] T
12 T&] a1 T 811 7 YaAFIe] 7 38 Hag F Goe] Gird Hdara] #l quiadr
g1y UraT 81 TN STl 91 FoUHo 49 & F41 31 §ie 7= [ qigl
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G 757 FET T 8§ STqlF T & (49877 & FRIT TETIF ST TTEF, TAYT
1397 U F1arare 149187 81 aerHi= o Fiogg 9 faeg Qardierd # aiw & 56
o] rTeT 7 G178 9T 78] 137 7T 8 S 5l W H S 18R] bl e
HTET & TR T3 15 &1 Gar & [Hearet T &7 S8 qoiaar Haei-,
SFFIT U FIRYT GIET ST & 37T ST S 307 A derd) rarer & aeof
3 @ F1g 7 §d UG U7 FgTeT g1 717 Gre] I &/

2. Sri Sunil Kumar Misra, learned counsel for petitioners/employer-
Corporation has submitted that one of Members of Inspection Squad was
examined before Labour Court, therefore, inspection was proved. On
inspection it was found that respondent-workman was carrying 3
passengers without ticket and failed to provide any explanation and same

was adequately proved before Labour Court.

3. Learned counsel further submitted that an explanation that
passengers were boarded the bus just before checking, therefore, tickets
could not be prepared cannot be found a satisfactory explanation since
there was nothing on record or proved by respondent-workman about the
distance between places when passengers boarded bus and place where

inspection was conducted.

4. Learned counsel has placed reliance upon a judgment passed by
this Court in UPSRTC vs. Sri Chhotelal and another, 2026:AHC:168675
that upon an order of reinstatement, an order of full backwages would
not be an automatic order. Learned counsel has further submitted that
respondent-workman was not reinstated after award was passed and he

has already crossed age of superannuation.

5. Learned counsel has also referred statement of witness appeared

on behalf of employer-Corporation who was part of Inspection Squad.

6. Per contra, Sri Sameer Sharma, learned Senior Advocate assisted
by Sri Himanshu Agrawal, learned counsel for respondent-workman has
placed reliance upon Pradeep S/o Rajkumar Jain vs. Manganese Ore
(India) Limited and others, (2022) 3 SCC 683 that if it is found that

termination was unjustified and improper, an order of reinstatement with
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full backwages can be passed and for reference, paragraph 12 of Pradeep

(supra) is quoted below :-

7.

“12.It is, undoubtedly, true when the question arises as to whether
the back wages is to be given and as to what is to be the extent of
back wages, these are matters which will depend on the facts of the
case as noted in Deepali Gundu Surwase [Deepali Gundu
Surwase v. Kranti Junior Adhyapak Mahavidyalaya, (2013) 10 SCC
324 :(2014) 2 SCC (L&S) 184] . In a case where it is found that the
employee was not at all at fault and yet, he was visited with illegal
termination or termination which is actually activised by malice, it
may be unfair to deny him the fruits of the employment which he
would have enjoyed but for the illegal/malafide termination. The
effort of the Court must be to then to restore the status quo in the
manner which is appropriate in the facts of each case. The nature of
the charges, the exact reason for the termination as evaluated and, of
course, the question as to whether the employee was gainfully
employed would be matters which will enter into the consideration by
the Court.”

Learned Senior Advocate has further placed reliance upon

Maharashtra State Road Transport Corporation vs. Mahadeo Krishna
Naik, (2025) 4 SCC 321 and referred its paragraph 48 and 49 which are

quoted below :-

“48. After the employee pleads his non-employment and if the
employer asserts that the employee was gainfully employed between
the dates of termination and proposed reinstatement, the onus of
proof would shift to the employer to prove such assertion having
regard to the cardinal principle that “he who asserts must prove’.
Law, though, seems to be well settled that if the employer by reason of
its illegal act deprives any of its employees from discharging his work
and the termination is ultimately held to be bad in law, such
employee has a legitimate and valid claim to be restored with all that
he would have received but for being illegally kept away from work.
This is based on the principle that although the employee was willing
to perform work, it was the employer who did not accept work from
him and, therefore, if the employer's action is held to be illegal and
bad, such employer cannot escape from suffering the consequences.
However, it is elementary but requires to be restated that while grant
of full back wages is the normal rule, an exceptional case with
sufficient proof has to be set up by the employer to escape the burden
of bearing back wages.
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49. We hasten to add that the courts may be confronted with cases
where grant of lump sum compensation, instead of reinstatement
with back wages, could be the more appropriate remedy. The courts
may, in such cases, providing justification for its approach direct such
lump sum compensation to be paid keeping in mind the interest of the
employee as well as the employer.”

8. Learned Senior Advocate has also submitted that since official
who has inspected the bus has not entered into witness box, the entire
inquiry would be vitiated being illegal. He has placed reliance upon
paragraph 14 of Dinesh Chandra Sharma vs. Bhartiya Paryatan Vikas
Nigam Ltd., 2025 SCC OnLine SC 3003 which is quoted below :-

“14.In the present case, termination of service was of a regular
workman after 13 years of service. Usually, in a case where high
degree of technical skill is not required, employment opportunities
fade with age. Here reference notification was made in the year 1997
and the award was ultimately passed in late 2015. During writ
proceedings, affidavit on behalf of the workman was filed stating that
he was not gainfully employed in the interregnum. There was no
evidence in rebuttal thereof. Taking that into account as also the
decision of this Court in M.L. Singlav. Punjab National Bank,
(2018) 18 SCC 21 : (2019) 1 SCC (L&S) 805 where, in a similar
situation, 50% of back wages was allowed by this Court, the learned
Single Judge of the High Court awarded 50% towards back wages,
while observing as under:

“14. Having noticed above, this court finds that the respondent-
workman, who was to be reinstated, has not been reinstated by
the petitioners although there was no interim order passed by
this Court. The respondent-workman has attained
superannuation and no benefit on attaining superannuation
has been granted to the respondent-workman. The
respondent-workman was also not paid subsistence allowance
during the period of suspension as has been noticed by the
Labour Court. Keeping in view the statement which has come
on record before this court in affidavit that the respondent-
workman has not been in gainful employment and also
considering his age now that he has attained superannuation,
an inference can be drawn that he was not in gainful
employment. Keeping in view thereto, this Court is of the view
that considering that the hotel ‘Jaipur Ashoka’ is no more
under the control of ITDC, interest of justice could be served in
granting 50% of back wages to the respondent-workmen by
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calculating salary from the date as directed by the Labour
Court ie., from the date of raising the dispute before the
Conciliation Officer till the date of passing of the award. From
the date of passing of the award, the respondent-workman
shall be entitled to actual wages and all retiral benefits
including gratuity and other benefits as are admissible.
Payment to the workmen shall be made by notionally reaching
to the salary without deleting 50% back wages for the purpose
of calculation of salary last drawn. The award of the Labour
Court dated 22/12/2015, impugned herein, is modified to the
aforesaid extent.””

An explanation that respondent-workman was in process of

issuing tickets to passengers boarded just before inspection was a

plausible explanation and he has placed reliance upon following relevant
paragraphs of Mohinder Singh vs. Delhi Transport Corporation, Civil
Appeal No. 10926/2025 decided on 20.08.2025 :-

10.

I1.

“10. There is no dispute as regard the fact that the vehicle in which
checking was conducted was travelling from Bareily to Pilibhit. There
would therefore be stoppages in between. The evidence on record is
that those who were found ticket less, had boarded from different
points. Admittedly, 29 passengers were found with tickets. The
defence of the appellant was that he was in the process of issuing
tickets to those who boarded from different points. It is not the charge
that the appellant was found with extra cash and that he was letting
the passengers go without tickets after taking cash from them.

11. In the aforesaid circumstances, the defence taken by the appellant
was a plausible defence and once that defence was accepted by the
Labour Court, in absence of any evidence of passengers who were not
issued tickets, the same did not call for interference in exercise of
powers of judicial review under Article 226/227 of the Constitution of
India.”

I have considered above submissions and perused the records.

The Labour Court has given a decision on preliminary issue that

domestic inquiry was not proper, therefore, the employer-Corporation

was granted opportunity to prove the charge levelled against respondent-

workman. Admittedly, only one witness entered into witness box on

behalf of employer-Corporation and since he was not able to prove that
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he has actually participated in inspection, his evidence was not found
substantial, however, respondent-workman has not denied that an
inspection was conducted but he has given explanation that passengers
who was found without ticket. No one boarded just before the checking
was conducted and in the light of Mohinder Singh (supra), it can be
considered a plausible explanation, therefore, order of reinstatement is

upheld.

12.  Now question would be since now respondent-workman has
already crossed age of superannuation and no reinstatement was made
during pendency of writ petition despite there was no interim order, he
cannot be reinstated now, therefore, only issue left is about back wages
or one time lumpsum compensation and for that Court takes note of
judgment of Maharashtra SRTC (supra) and its relevant paragraphs are

mentioned below :-

“43. Close on the heels of Hindustan Tin Works [Hindustan Tin
Works (P) Ltd. v. Employees, (1979) 2 SCC 80 : 1979 SCC (L&S) 53]
came another seminal decision on entitlement to back wages by
another three-Judge Bench in Surendra Kumar Verma v.Labour
Commr. [Surendra Kumar Verma v. Labour Commr., (1980) 4 SCC
443 : 1981 SCC (L&S) 16] Hon'ble O. Chinappa Reddy,]. (as his
Lordship then was) in his Lordship's inimitable style remarked :
(Surendra Kumar Verma case [Surendra Kumar Verma v. Labour
Commr., (1980) 4 SCC 443 : 1981 SCC (L&S) 16], SCC p. 447, para
6)

“6. ... Semantic luxuries are misplaced in the interpretation of
“bread and butter” statutes. Welfare statutes must, of
necessity receive a broad interpretation. Where legislation is
designed to give relief against certain kinds of mischief, the
court is not to make inroads by making etymological
excursions. “Void ab initio”, “invalid and inoperative” or call it
what you will, the workmen and the employer are primarily
concerned with the consequence of striking down the order
of termination of the services of the workmen. Plain common
sense dictates that the removal of an order terminating the
services of workmen must ordinarily lead to the reinstatement
of the services of the workmen. It is as if the order has never
been, and so it must ordinarily lead to back wages too. But
there may be exceptional circumstances which make it
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impossible or wholly inequitable vis-a-vis the employer and
workmen to direct reinstatement with full back wages. For
instance, the industry might have closed down or might be in
severe financial doldrums; the workmen concerned might
have secured better or other employment elsewhere and so
on. In such situations, there is a vestige of discretion left in
the court to make appropriate consequential orders. The
court may deny the relief of reinstatement where
reinstatement is impossible because the industry has closed
down. The court may deny the relief of award of full back
wages where that would place an impossible burden on the
employer. In such and other exceptional cases the court may
mould the relief, but, ordinarily the relief to be awarded must
be reinstatement with full back wages. That relief must be
awarded where no special impediment in the way of awarding
the relief is clearly shown. True, occasional hardship may be
caused to an employer but we must remember that, more
often than not, comparatively far greater hardship is certain
to be caused to the workmen if the relief is denied than to the
employer if the relief is granted.”

(emphasis supplied)

44. There have been decisions of this Court rendered thereafter
where a shift in approach on awarding full back wages is clearly
discernible. However, a coordinate Bench of this Court in Deepali
Gundu Surwase [Deepali Gundu Surwase v. Kranti Junior Adhyapak
Mahavidyalaya, (2013) 10 SCC 324 : (2014) 2 SCC (L&S) 184]
considered a dozen precedents on award of back wages upon
reinstatement (referred to in paras 13 and 14). Speaking through
Hon'ble G.S. Singhvi, J. (as his Lordship then was), the legal position
was neatly summed up in the following words : (SCC pp. 344 & 356-
58, paras 22 & 38)

“22. The very idea of restoring an employee to the position
which he held before dismissal or removal or termination of
service implies that the employee will be put in the same
position in which he would have been but for the illegal
action taken by the employer. The injury suffered by a
person, who is dismissed or removed or is otherwise
terminated from service cannot easily be measured in terms
of money. With the passing of an order which has the effect of
severing the employer-employee relationship, the latter's
source of income gets dried up. Not only the employee
concerned, but his entire family suffers grave adversities.
They are deprived of the source of sustenance. The children
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are deprived of nutritious food and all opportunities of
education and advancement in life. At times, the family has to
borrow from the relatives and other acquaintance to avoid
starvation. These sufferings continue till the competent
adjudicatory forum decides on the legality of the action taken
by the employer. The reinstatement of such an employee,
which is preceded by a finding of the competent judicial/quasi-
judicial body or court that the action taken by the employer is
ultra vires the relevant statutory provisions or the principles of
natural justice, entitles the employee to claim full back wages.
If the employer wants to deny back wages to the employee or
contest his entitlement to get consequential benefits, then it is
for him/her to specifically plead and prove that during the
intervening period the employee was gainfully employed and
was getting the same emoluments. The denial of back wages to
an employee, who has suffered due to an illegal act of the
employer would amount to indirectly punishing the employee
concerned and rewarding the employer by relieving him of the
obligation to pay back wages including the emoluments.

* % %

38. The propositions which can be culled out from the
aforementioned judgments are:

38.1. In cases of wrongful termination of service, reinstatement
with continuity of service and back wages is the normal rule.

38.2. The aforesaid rule is subject to the rider that while
deciding the issue of back wages, the adjudicating authority
or the court may take into consideration the length of service
of the employee/workman, the nature of misconduct, if any,
found proved against the employee/workman, the financial
condition of the employer and similar other factors.

38.3. Ordinarily, an employee or workman whose services are
terminated and who is desirous of getting back wages is
required to either plead or at least make a statement before
the adjudicating authority or the court of first instance that
he/she was not gainfully employed or was employed on
lesser wages. If the employer wants to avoid payment of full
back wages, then it has to plead and also lead cogent
evidence to prove that the employee/workman was gainfully
employed and was getting wages equal to the wages he/she
was drawing prior to the termination of service. This is so
because it is settled law that the burden of proof of the
existence of a particular fact lies on the person who makes a
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positive averment about its existence. It is always easier to
prove a positive fact than to prove a negative fact. Therefore,
once the employee shows that he was not employed, the
onus lies on the employer to specifically plead and prove that
the employee was gainfully employed and was getting the
same or substantially similar emoluments.

38.4. The cases in which the Labour Court/Industrial
Tribunal exercises power under Section 11-A of the
Industrial Disputes Act, 1947 and finds that even though the
enquiry held against the employee/workman is consistent
with the rules of natural justice and/or certified standing
orders, if any, but holds that the punishment was
disproportionate to the misconduct found proved, then it will
have the discretion not to award full back wages. However, if
the Labour Court/Industrial Tribunal finds that the employee
or workman is not at all guilty of any misconduct or that the
employer had foisted a false charge, then there will be ample
justification for award of full back wages.

38.5. The cases in which the competent court or tribunal finds
that the employer has acted in gross violation of the statutory
provisions and/or the principles of natural justice or is guilty
of victimising the employee or workman, then the court or
tribunal concerned will be fully justified in directing payment
of full back wages. In such cases, the superior courts should
not exercise power under Articles 226 or 136 of the
Constitution and interfere with the award passed by the
Labour Court, etc. merely because there is a possibility of
forming a different opinion on the entitlement of the
employee/workman to get full back wages or the employer's
obligation to pay the same. The courts must always keep in
view that in the cases of wrongful/illegal termination of
service, the wrongdoer is the employer and the sufferer is the
employee/workman and there is no justification to give a
premium to the employer of his wrongdoings by relieving him
of the burden to pay to the employee/workman his dues in the
form of full back wages.

38.6. In a number of cases, the superior courts have
interfered with the award of the primary adjudicatory
authority on the premise that finalisation of litigation has
taken long time ignoring that in majority of cases the parties
are not responsible for such delays. Lack of infrastructure
and manpower is the principal cause for delay in the disposal
of cases. For this the litigants cannot be blamed or
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penalised. It would amount to grave injustice to an employee
or workman if he is denied back wages simply because there is
long lapse of time between the termination of his service and
finality given to the order of reinstatement. The courts should
bear in mind that in most of these cases, the employer is in
an advantageous position vis-a-vis the employee or
workman. He can avail the services of best legal brain for
prolonging the agony of the sufferer i.e. the employee or
workman, who can ill-afford the luxury of spending money
on a lawyer with certain amount of fame. Therefore, in such
cases it would be prudent to adopt the course suggested
in Hindustan Tin Works (P) Ltd. v. Employees [Hindustan Tin
Works (P) Ltd. v. Employees, (1979) 2 SCC 80 : 1979 SCC
(L&S) 53].

38.7. The observation made in ] K. Synthetics Ltd. v.K.P
Agrawal [JK. Synthetics Ltd.v.K.P. Agrawal, (2007) 2 SCC
433 : (2007) 1 SCC (L&S) 651] that on reinstatement the
employee/workman cannot claim continuity of service as of
right is contrary to the ratio of the judgments of three-Judge
Benches [Hindustan Tin Works (P) Ltd. v. Employees, (1979) 2
SCC 80 : 1979 ScC (L&S) 53], [Surendra Kumar
Verma v. Labour Commr., (1980) 4 SCC 443 : 1981 SCC (L&S)
16] referred to hereinabove and cannot be treated as good
law. This part of the judgment is also against the very
concept of reinstatement of an employee/workman.”

(emphasis supplied)”
13.  The respondent-workman was appointed as daily wager on
30.05.1990 and he was regularized vide order dated 27.05.1994 and
finally terminated vide order dated 04.09.1999 i.e. he has worked only
for 9 years. A submission is on record that during period of 9 years,
respondent-workman was allegedly involved in other misconducts,
however, no punishment was awarded. Since there was no interim order,
therefore, proceedings were initiated for recovery and it is placed on
record vide order dated 19.09.2026, a recovery of Rs. 20,50,166/- was

determined.

14. In aforesaid circumstances, Court takes note of an argument of
learned Senior Advocate that since it was not a fault of respondent-
workman and he has given a statement that he was not gainfully

employed, therefore, he is entitled for entire backwages.
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15. Court also takes note of judgments cited by learned Senior
Advocate for respondent-workman as well as submission that backwages

should be determined between 50% and 75% of entire backwages.

16. The respondent-workman was terminated in 1999, therefore, it
cannot be believed that he has not done any job for more than 2-1/2
decades and that only on basis of a statement that he was not employed,
it cannot be construed that he was not employed gainfully though this
issue was not dealt with by Labour Court and employer was not asked to

give any evidence to rebut it.

17. In aforesaid circumstances and taking note of judgments of
Maharashtra SRTC and UPSRTC (supras) and that respondent-workman
has only worked for 9 years, therefore, instead of full back wages or part
of it, in the interest of justice and to take care of grievance of both
parties, an order of one time lumpsum compensation of Rs. 5,00,000/- is
passed and said respondent shall be paid to respondent-workman by

employer-Corporation within six weeks.

18.  With aforesaid modification of impugned award, this writ petition

is disposed of.

(SAURABH SHYAM SHAMSHERY, J.)

October 01, 2026

<Nirmal>

Digitally signed by :-
NIRMAL SINHA
High Court of Judicature at Allahabad
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