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HON'BLE SAURABH SHYAM SHAMSHERY, J.

1. This Second Appeal is of the year 1982.

2. This Second Appeal was admitted on 17.02.1982 that grounds

mentioned in the memo of appeal appears to be substantial questions of

law in the present case.

3. Sri Nipun Singh, learned Senior Counsel assisted by Sri Hemant

Tyagi, learned counsel for the appellant fairly submitted that no question

of law was mentioned in the memo of present second appeal. The

grounds mentioned in memo of appeal are not substantial questions of
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law. Learned Senior Counsel submitted that substantial questions of law,

which arose for consideration are as follows:-

(154

1. Whether the injunction suit could be decreed by the first
appellate court without there being any relief of declaration
particularly when the title of the plaintiff was under cloud, based
on alleged oral settlement?

i1. Whether without proving the oral settlement, as alleged claimed
by the plaintitf in the plaint, which is the basis of the suit, first
appellate is justitied in decreeing the suit?

ii1. Whether the first appellate court has completely misread and
wrongly interpreted the sale deed dated 06.06.1970 in order to
reach to an erroneous conclusion of having any oral partition taken
place between the parties?

iv. Whether the findings returned by the lower appellate court
regarding the oral family partition are perverse, erroneous and
based on complete mis-appreciation of evidence and the same
would vitiate the judgment of first appellate court ?”

4. The law in regard to framing of question of law for adjudication in a
Second Appeal is being reiterated by Supreme Court in Nek Pal & Ors.
Vs. Nagar Palika Parishad & Ors, 2024 INSC 574. Said order in its

entirety is reproduced hereinafter:-

“l. Leave granted.

2. Our attention is invited to the impugned judgment of the High
Court in a Second Appeal under Section 100 of the Code of Civil
Procedure, 1908 (for short, "the CPC"). Following is the relevant
part of the impugned judgment:

"Since no substantial question of law was formulated at the
time of admission of the appeal on 30.5.2003, hence having
heard the matter partially and during the course of
arguments, in the presence of learned Counsels of both the
parties, this Court confined itself to adjudicate the following
substantial questions of law:

Whether the alleged transaction of the disputed property
was void ab initio being the violation of Section 7 of Hindu
Public Religious Institution (Prevention of Dissipation of
Properties) Act, 1962.

Whether the property was owned by Dera Baba Dargah
Singh and was of the religious charitable nature. If it is so,
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whether it could have been transterred by the self claimed
manager Jaswinder Singh in the nature and manner it was
transferred?

Whether both the lower courts have rightly decreed the suit
on the basis of Khasra, Khatauni and 'Kisan Bahi' which
were issued by the revenue officials in favour of the lease
holders."”

3. The aforesaid paragraph indicates that at the time of admitting
the second appeal under Section 100 of the CPC, substantial
questions of law were not formulated. Unless substantial questions

of law are formulated at the time of admission of the appeal or any

time subsequent thereto, a second appeal cannot be tinally heard.
The reason is that a second appeal can be tinally heard only on a

substantial question of law formulated earlier. In fact, the act of

finally hearing a second appeal without framing any substantial

question of law is itself illegal. There is nothing on record to show
that the High Court formulated the substantial questions of law

and gave an opportunity to the parties to argue on the basis of
those substantial questions of law. All that the High Court says is
the Court has confined itselt to three substantial questions of law.
The High Court did not put the rival Advocates to the notice
before the commencement of hearing that it was proposing to hear
the appeal on specific substantial questions of law. The High Court
could have framed substantial questions of law _and heard the
appeal after few days so that the Advocates had a notice that the
appeal will be heard on specific substantial questions of law.

4. Therefore, the procedure followed by the High Court is
completely illegal and contrary to Section 100 of the CPC. Only
on this ground, we set aside the impugned judgment dated 13th
November, 2017 and restore Second Appeal Nos.34/2003 and
48/2003 to the file of the High Court of Uttarakhand at Nainital.
All contentions of the parties on merits of the Second Appeals are
kept open.

5. A copy of this order shall by forwarded by the Registry to the
Registrar (Judicial) of the High Court of Uttarakhand. The
Registrar (Judicial) of the High Court shall list the restored Second
Appeals before the roster Bench on 27th August, 2024. The
parties, who are appearing today, shall be under an obligation to
appear before the High Court on that date. The High Court need
not issue a notice to those parties.

6. If the High Court wants to frame substantial questions of law as
indicated in the impugned judgment or if the High Court desires to
frame additional substantial questions of law, it i1s open for the
High Court to do so. After completing the said exercise, the High
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Court shall fix a date for hearing of the Second Appeals taking
into consideration the fact that the Second Appeals are 21 years
old.

7. We also clarity that till the date of the impugned judgment if
any interim relief was operative in the restored Second Appeals,
the same shall continue to operate.

8. The Civil Appeals are partly allowed on the above terms.

9. Pending applications, including the application for
impleadment, stand disposed of accordingly.”

5. In the above background of position of law, Court heard learned
counsel for the parties in order to ascertain as to whether there is any
question of law involved in the present second appeal or not and if
answer is in affirmative, questions of law(s) has to be framed and
thereafter granting opportunity of hearing to both parties, the second
appeal will be heard finally and in case answer remains in negative, fate
of second appeal would be dismissal, therefore, present second appeal is

listed today under the heading of ‘For Orders’.

6. Learned Senior Counsel appearing on behalf of appellant has referred
a copy of plaint annexed along with Miscellaneous Application filed on
22.11.2013, that plaintiffs/respondents have filed a suit for injunction
simpliciter despite their title was disputed, therefore, the suit was not

maintainable.

7. Learner Senior Counsel further submitted that Learned Trial Court has
framed following 9 issues:-
“]- F7 GG I A Y1 .2 UF & & ¥q1H] IR T G 97
2- T T 17 & & U ST FIRINTOT @Bl GIRETRE 134T (hiaed!
Hicere | [Aeth) 31k areimor 3wes ¥ g Fifaor & 17
3- T q1% I I TIAGIQITr | &7 3 @ Qa1 el H Sl €RT 9
STHIGRT GIcHT 3ifef 4 (e &l gt 87
4- FRIT FIQGIERTT 1 &7 3 & GaioT %aT &l JIGIe YfH G &RT 7 7 ¥
STHIGRT G T8 @ 3Tl SifEIeR H1d &1 7T &7
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5- T qIe BT HedIhd HH 167 T & 3R~ Yo BT FIAT
91T &7
6- FIT I1E 3T T T8 &7

7- T 1 Y BT FTHITH Tei 87
8- T a7 H €IRT 38 T 41 [AFA1SE 37l Ifefa9 areres &7

9- 3gary?”
8. The plaintiffs/respondents have claimed that predecessor in interest of
Sri Sheeshram and predecessor in interest of appellants/defendants
belongs to same generation and they remained in possession on part of
land in dispute and subsequently in pursuance of an oral family
settlement they took possession of all three parts. However, when
allegedly appellants/defendants tried to disturb their possession, present

suit was filed.

9. Learned Trial Court after considering the materials on record decided
issue nos.1 and 4 against the respondents/plaintiffs and in favour of

appellants/defendants and claim of family settlement was rejected.

10. The decision on issue numbers 1 and 4 being relevant are reproduced
hereinafter:
“ faga=r
gIe 1975 1 T 4:—
g 975 1 @7 4 3779 5 Vb Go% & Faled &1 37c: 71 ¢ g
e 1Y AT T 81
IIREINTIT § F&Y S1eT Bl AIGT GiEf 1, GO g Pl arel -2 @
WU 5 IegT 17 &1 Tiaareror 7 giqars] aigfi-1 39— vq gidart
T1E1-2 RS &1 7o g [T &1
I [Aatied FF9fd U1 T2 U903 0 Gl 941 & JIRGH IR
g oY Pl BT 3BT Pvd &1 gt Fisft-1 Fa% Frer 7 3197
qiagdeTr 7 THar 13537 8 1& S9! faqred TFafd B &ERT 70
78] 174 3N 37 §<I 7 PIZ [T H S9191d F1H] 78] 1e1ed] Te]
3N 37 T BIF T1eT & BRI &4 81 3 @réfl 7 3IF Fiaqdtear 5
YAPBR [531 & & 98 &7 8 &Y & 25-30 Hlel & 3IT-3IeTT &,
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9~ Dleg DSl &l 3R TSIl 1 JeqIRl 8l gl 9T 3K @bqel
[Qarfed Gqfd F9ave1 <8 78 oft| IiT IR g & & qIe] arél-1
& AR JSqR] PTH]l 7T Y8t & T T Al $9 TGl JITREH]
BIS &1 74 T8l Ioq 3K 37 GRIFIar 4 aie 5 s7ifdd fayrad
BT RIZI=T S & JI1 81

gIgt 7 37 FFqfa P FIRFH FSIRT BT BT 8-9 HIeT YEe BIFT
IR 11 &1 TR~ FIIEH TSI &1 BIS Ta18 H¥gd T8l 11
T &1 ars] drefl-2 @O Mg @ T Bblg JeqIRT 78] §311 3R A
JCIINT BT PIZ GG [1¥q] 1] FIIFTOL 7 T 1, T3 HH T 12 g7
TIGqr@rTr & g wol & 6-6-1970 @l 136 7 (HS9f-1) GRT
@GYIct oft1 39 Qg5 g7 A +ft HifG% gearT 1 HIE Serg 78 81 39
3% 73 H a8TE 8T 997 P71 Seivq 13537 T 81 39 A 7 &
THHIe 4 et Tle folveh! Q8T [e¥HT 8T I & &1 i1 & Il &l)
&l 4 JeqIvT 81 71 EI] d1 3% 1[99 93 4 §SqIRT BT S&Yd EIdl 3R
glgest 4 g & wrafa (99! g8 a1 gara 8 a5 BT 3w
gla1 T8 gRIFSia I8 goridt & & aigimr ik Swar gdul &1 39
T 5 BIg Eq114cd g R T&l &1

g% ARG a7 F=fd U3, V2 §13 g 12 &1 g1 9 RS &
e o SIIFarT & il 3wl [3arfad et @7 Aiicid va it
JARIT &1 Ge=g Fidare arefl-2 RS 7 31a 18 H 39T Plg areci
3R AT 39 T U3 U2 §12 g §13 H 781 et 3k ge F=gf
GIGaIRITr 1 @7 3 1 §cTg &1 PIg 1 &fds 35T SEPBIR 3T & T
o TEgfa & BT 78] arsar 81 gidare) wieht-2 #rv3, v2 13 g &2
TEfl @l 3191 T AT 3% FHHT GUf ATfcid TIAareiTr @l et
T8 ST & 1 $9 FHII UR eI 97 I eloil Pl Bl AT
3ilv greT TE1 ol

315 94 & FF149 4 ¥ a1 & [ U1 U3 1 g H2 W FhHET
I 1 g 2 &1 1 & S8l FIAareior & 1970 H @¥Ie] &1 o
& & &t i3 P 31y SFIE dear W Yser &A1 dara 81 tReg 39
T %P1 arHivIG 7 8191 a1 § S fRar 4 B evarr, e
&S] 371f 7 &1 I8 S9IIaT & [ qieivTor 1 & &1 S 13 g7 1
PIE e IR G TIIAT T ET &1 SI=TeT IINTOT 39 T IR DI
7 PI THINTT 31997 TXFcr
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FIAarEToT 7 [3qTiad ¥ & oi= YardlorolT &1 drefara] & BTl
(&9f 1) % STIET 1537 81 foigd wsT &1 S7Taraal wat a1 =it 3R
I VIR TE Bl T T8 39T 1-5-1975 BT IS T-1 G¥ &1 18
TFEIA9rT @1 Brfare! J aIGHT 1 S Georl GRT BIg HrRiarE! 7
FHYTT T8 F9TIT & 13 arer 7 3% YfH 9% FIF Fq1Hcq a &eur T8l
o7 3R TAardiTor & grer 37ap eTreur # farfaa i off1

qiaaret -1 3197 vq aidaret aiEi-2 RS% @ a3 o ¥98 &lar
& [ THIGRT @191 & 3 HIQ9IeiTor & el &7 [3ared giH &
&% &7 3IIR [991fad 7 &R 9 U9 §RT 7 T H 374 [Aed &l a1 ot
31T SURIP 13991 & T GIH] Géll & 13517 SIfEahisll & aal &l
17 Yder G- @ TETd 4 $9 [°Y U= 3111 § &5 [Aaried qiH T 1,
U2 g & & ¥arH! AR g o9 T8 o Sk & § vH 3 Y7 Fifaed
farrarT 4 GIeiTor @l 78 et Sik T a8 Arfdld WG PIfe 591 ae
85 1 g 2 G&gHR IRITT & [0 FBRIHS &Y H [FEiRT 132
9Id &1 [3aried g FIqaiciiTer 1 a1 3 @& YAVl %6l & 3I=TId 8RT 9
STHIGIRT EIcH] 31879 4 [Afed 81 gl & IR STl g1 7 T &
ITEDR T4 &l g% & a5 85 3 9 4 TSER HIQqerTI & 98 4
YABRIAD WY H [T 13 571t 8

qIg 975 Ho —5.— 39 15 [4=5 3T (€01 #R [AgT7 Galigar] gy
THRIHE BY 5 20.05.1978 PI 14T ST abT &1 T& 01 &7 9T
g/

a1 I[85 Go—6:— HIAGTGITIT 3 [AGT STfelerhT T deb 9T 5 araiTor
PT 13GTIT T 9% 12 FIeT © Yget & Peil 781 &1 JiIX arg dreararer
| qIfAT &1 15 1875 1 3 2 & [FEIR0T 5 areivTor a7 sl 781 H1-T T
&1 31 qIe PreTrare & SiEd &1 I8 875 5 TagHR FlbRIcHD WY
H (TR 1T ST &1

g5 [8=5 Ho—7:— HIAFIGIIVT & [AgT 3ifeerchl &7 dab o7 fab ars oo
BT T Tord 81 Uv=g I8+ 3% a5 4% FIg 9T8Ied 78] & & 3R
T P PHIT & N FYRIT &1 37 37 IR § 95 g7 BT
A T T8l T 5T Fabdl &1 d18 [47 6 TPRICaD WY 7
FrerfRa fasarr Sirarr &1

gig 195 Ho —8:— HIAQIRITU & [AgTT Sifeerhl PT ddb o fab
JIHTYT [AqTieT 47 gv Peoil & &1 d1e g 1 2 & [ 7




SAPL No. - 556 of 1982

JIEFTT T el [3arfee ¥ 781 417 T &1 3 T fafieE
JfafTH B grRT 38 a1 41 H FIET & d% [ § dSgER
TINS5 e faer orar 81

1§ 85 Ho —9.— ai% =5 1 g 2 7 qreivr @ fawsia fAefer &4 &
PHIRUT JIITT P13y it & Sifeiret 78t & sk arg @ afad
GIRT 817 17 &1 o e s car 81

31T

FIEITIT BT JTSTTTH TR BT FIE Gd Tled FIATRNTT & favg
@I 13T ST 81"

11. Accordingly the suit was dismissed vide a judgment dated

13.10.1978.

12. The respondents/plaintiffs, filed an appeal before the 1% Civil Judge,
Muzaffar Nagar which was allowed vide a judgment dated 3.2.1982, and
the suit filed by respondents/plaintiffs was allowed.

13. Learned Senior Counsel submitted that 1* Appellate Court did not
frame points for determination and without setting-aside findings
returned by learned Trial Court, took a different view, thus impugned

order suffers from multiple illegalities.

14. Learned Senior Counsel submitted that 1* Appellate Court decided
issue which was not even being framed by learned Trial Court as to
whether the disputed land in suit was solely acquired by the defendants
or its co—sharer, still considering the materials on record, the 1%
Appellate Court has placed reliance on a ‘Bainama’ executed by Rudha,
predecessor in interest of appellants/defendants in favour of
plaintiffs/respondents herein that 1/3rd share of entire land was sold in

favour of plaintiffs.

15. Much reliance was placed on the contents of ‘Bainama’ and it was

held that said document was sufficient evidence to support the claim of
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plaintiffs/respondents herein. In the later part of the order, it was held

that land in dispute was divided in three equal parts, therefore, it was

held that partition took place and that claim of plaintiffs/respondents was

accept to that they were owners of the land in dispute. For reference,

decision of said issue is reproduced hereinafter:

T&T off 37ear FT $HH T [B¥HRIR ) T8l JIRITI @ IR YfH
& 3 favd o g8t giaarir & SR I8 49 YA 399 931 &l T8

oft 78 a1 e & P 8 1 SN Gl H & [ 1T & awedT 5
PIZ Tcge] S W16 IYTsE] 78] & [oree I8 9al &l 13 915 &7
TG [FvTar U 8T 51l ST I8y 3 TEE] 5 3YcIeE & J&
YA & EqIH @ S q18Y & B9 H &1 374 0 6&l G

FISITOT 3 G& F [eIear 77 9147 Tedf H0 1 81 IYI98 59 8714 bl

¥HIPIR R & SR T8 FI7d & 19 39 §1H GIRT g1 4 &7 1/3 fovdr

el 7 JIRITU & & H a7 o1/ 3 39§97 BT e & 3JdciiaT
7 &1 FErft S99 g¥ 4T & Farficd & IR F Pis €9F §1d T8l &

€¥

oHfd 39 8914 & 2 3 Hecaqyl §1d GrE= 3iid] 81 gsef! §id I8 8

gl §97 7 34 1 qref YA Bl [AETE 18 & wq 7 71 81 5
qgcqyvf §IT I8 & [ ot qfaq T gy 349 T8, Swd! I Bl

gigea] 3 Toper I 7T & 3% fr ered 3T PiE [ 78 81 et
FEcqqUl §Id TE & [P 4] ST aret] qIH BT 8FBet 21 T or<] 3R 7

77 F1S] I T 81 3781 gel W I8 SXar 81 13 31 o areft
1% &) 3T Tk T FI9IT oft1 gef Fo 1 H el F I8 TqF foiwar & [

o} [3eTE v g8 99 Yer & g8 U Wile & %Y A & 3R el 39h!
q1falds 3iiv ifsr 81 geof Go 1 J I8 §1d wel 78] 3Rl & f&F war

q¥1 1T T ATicid 1) T8 4 € & &1 §I & 1 GarT & 41 =
feed @71 epor Q¥ Y @1 T 1/3 & rar & oiar 1 a8
TR 4 ¥fip} Yt & Siie oI dHII Pl RUIS 11/7 F ¥98 &1
§9 TR Hedf 60 1 9 1o1e] Tl Ul T 39 G @1 STIR 9IIRT
P! Tl &Il & 1§ I A ....... B&T BT FqIHeE & T 1/3 I
q¥ &1 o7 3i% I8 T TP ........ Wg 7 o/ J§ geeT Fiaqrerr &
SIIGT GIGFTIT & G 3 TRl el & il a7 wer Qo g7
Alfeles §ITT T 98 $9 TR 1/3 FIT Pl Vb WlIic & &Y 4 B4 7
FATTT 31K 7 & 39 PR QX1 Y7 F 1/3 [T [HbrerT G79a §IaTi
I &I gel qfH BT Filelep sIay al 1/3 fetea &l Y alg 3Tra9easal
781 off gicd wqiica & &Y H &9 ST arel! 97 $l Fleea] S
GTBeT & 1e1eq 13T STIT| $9a Jlaied ddi o aret! 17 &1 [eeifa
ot J8] &fola vl & a5 13T weT el 17 @ @daer 3o levd a7
PIIIST T STl I 1 ST Ve I H 1/3 [8¥T ST PR .......
GIER %Y H Fry1fdes 78] Tl sId1) Jie wgT Qo 417 T Fifeld
81T @ &<l 7 qfF [ Vb v & [epred! T8l i, §HP folv
Ve 1391 I PI 1/3 6% @ B9 4 g1 3R I olie STl fae]
oft %Y & Tqr7Tfacs 781 81T/ $9 HpN G¥1 T H e gF Teef 9o |1
g1 T B BT FHYT Bl &1 _
#R FURIE BT BT Tl § a¥E H 41 81 ST & 13 397 [aeh o7 H
feredt it @llges] § G bl TN ¥GpeT IGEErT T &1 AAaIGITT
35 G TEYNT H TP [T & 1 FTR b1 3R Yap Il Feacil
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&1 ghicT DHIEY & RUlc 11/ 5 1 39 e &l [ReGr=T 1771 & 3R
Ib! FISTg TTHT 9 [ohe RGN T &1 I8 /T G @ 37T vt
@WW@U%W%%%?_Q?@%@W#W?%TWW
T el 37T RGUE H &1 TAdT EIT] HHISY BT JURID TFT
T8 SfolT FRATE & 3 ...... GIRT fAaTied qia &7 areH] qRave ST
YT I SIIST T &1 e I8 QX1 7 b & &b @1 w4t 7 sl ar

C

18T %9 H 9 HBR BT Dlg T SIS PI 3aegandr &l o
fageer v | afvi IuRle dleea] ¥ I8 Mg 81T & 13 a7 fored
G T8 I IS T8l 911 J13 T8 /I FIGS §Ia7 dl 3T §ared]
319 13T ST 3R T Bl T ©Igaw & aicior &l A 41
ST e FIGareTy @bl J8! pel & b Wred Bl 47 ©1s v &
UG FidarTor @l d9 T2 &1 cfe faed v 4 foredl @lgaat
GIAGTEITIT & §6 BT Pl FOT PY <l &1 YNl Fleas] I8 ¥IE
P! & 13 &1 ST ared i F GAFIT T H1 THT ol JIgiTr 7
39 7% U7 4 I8 &7 & 13 G8ct Jg I JIGHII i 3R & AT o
&a I8 Y @¥ie & §15 I78IT Q&0 BT I 391 qH 7 Fear
167917 3R 57T @ RS9 b1 w81t & ST &1 X1l IR @bl TR 39 17
7 ©IS g7 39 17 &7 TYE fav¥re Tidareqd § T8 147 T &1
JIRITT BT 3R F 9 BT H PR 3G9 [T T & JIRITT BT
SURIH BT HY IR H G GIAGIGrIYT & iddie uF | &1 Mg
ST &1 HI391% U7 @& URT 9 H Tidarerr 7 vl el g v
PT TG TP [T &1 T& 77 &+ &1 §1d & 15 T8 T
vt . o 1 g 9 fre Bis & a1e d 81 I8 o a1 &
19 & 1 g9 V&S 4 § JIEIr §INT aivia I HeEvs
G 9 fohe YT oTfAer & Fifar U.§1. ! &g 21 fhe T ¥
9% &Il 81 I3 arciTr St fawd @ Arfcie &l al IR bl
YT U.1-U.3 fhe BIsT & 91§ JIRT @ 9T AT 12 foe
g qifay off cfdT ¥ad FIAqIeiTor 7 I8 HI97 & 1 JIgir & i
21 fiie gi7 81 78 aRIeeIfaar fefa @t & 1 areirr = 9 9 fase
grefl fovd & fATiay 4T Q¥ @ ol & SN I8 a9 G799 8 Tl &
19 ST fav T IGRITT & &1 FETfHeT H 811§ TR S8 eved Bl
g@ 5T 3% 915 H [3a7ied qfH &, JIRINTOT & Fq1HE BT 3THNT 57T

/

T8 gRIFI off 35 Ox7 Ravs 5 aviev & i feve R R & e
YU ] & 19 T8 YEUS di7 &l 4 Fic 151 7T T 31k FiagieiTo
39 9T 1/3 T & & TP o 32 39 HPR 9 T fovd 5
YA P11 ¥Gr11de 78] Hdld 8ldll _
SIEer Bl T AT (79 H0 38/% T IH G¥ Y 319 TH 0
39/7 1 9171 [391 & Y FeT 7 & & $9% I8 FqF &I & 195 T8
Q&1 YA HIGFIGHTYr & g1 @1 ot 47 $7 49F] BT 41 STl [T
T g2 371 0 B 51 7T oA 1S wi3arst a1 SaNid BT
R &l I8 797 T 30 T GRIT & 5 G & SgER T}
G&epIY U T ¥ES < 37 IRARIATT H afe e U et 7 3raH!
q¥] 919 & §R H 3779 &1 & I IHP ITER X TE 1] ST TG
78] & 13 el g8 3BT T I

8] TP FINGD TIET T ........... & 8 o aRITr @7 el vl &1
JIENTOT = 379+ FURID FUT @ THNT H arqt Fa% et @ faR®
S TIT & T 3 Sk Gl I SURRIT 13T & il f[danfed i
& T SIETT H V& &/ GoTT 7 IR @ BT BT G 13537 &1

$$ DLy

T o
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P faog giaarcimor & 3N I P Ty el 78 T &1
gfdqreiTor & a1 & % J 3777 & &) G7T T AT YT &1
R & o7 5 g [9w7iaa & ol 9 31 ave # faea1e g1
3l &1 39 1T BT I3 98T T8 & 15 NS 7 Ui qret 319 feve
W&WWW?@?W?WWWWW?@?W
%Cb 99 379 USIqIR P Tag Pl & Tefd IGP! TG Pl Pl &1

/
yﬁa%m%ﬁ?ﬁsn@aﬁﬂﬁsmﬂ?qsw#a?%/?ﬂwﬁaﬁ?’m
&1 gear Bl g1q g1 H SR al GO T Fiaarcir b [Aared
Y G¥ SITEIT-STTET [a¥] 8197 FIEY 1/3 16%H] 81 &1 &l 74 &1 78]
Iodll H¥ T 4 [6¥H Bl SFHIAA] b TR TR T8 78] el ol
Y&l 15 9gpR B fowdr & T8 gqar gt & fagrT
SifeIgeh1 + I 4l Pl & [ T fAq1ad T B TERAT & ........
P! 7&f gara 31k 7 & FEara BT 3 FHI ara 81 599 TR I8
o 97 SHIGR] foareT 3I8RTT @) G 9 § S7e a1 GaNH §
12 & 72t oft 31a: & AT Sreret S T 571 HYY ¥R H ST T8
o M SIIAEFH & Flfeh are UF H T8 ¥ [T & fah I A
CI37 URIT HH18H 4 3ird] & 3k 39 §id § FIAIerToL 7 ) $=bIR
&1 171 &1 I8 IRIFITT T8 T vl & 1 &]T 9 5 [fed 817 &7
P o5 & 781 Iaar) AT & R ifeeadT 7 397§ 4 &l
WWW#?BE?@]@T&T?‘M@#W«/##%G/M o} gecgElT 8/
I7eh IFHR 675 GRER H U §I} SR 81 G- Ta] F1=al glcfl &
J%meﬁwaamﬁ?‘/aﬁ Wmﬁwawwﬁ
§CIIT BT PEd 8 al [Agried YA §car | 3o HI 3iad T8
5111/ B9 ¥ § 59 H1=Al & IR 4 99T I8 H Hel & oifdd I8
T 3109 %Y & T8 8id1 & q1et 7 39 §917 J T8 1T TIATY
ﬁ?%ﬁWWWWQSﬁVWWWW
& T Ggh Bt T oftl 31q: 3 SYRIE T BT FET &l TE
W/WW%@W&@W#W@?W?}%W%
qb1T &1 Blg ESd! I1 INarei AT bl 3R fAared Y g7 T8
WWWWW?%WWW%#W
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16. Learned Senior Counsel submitted that oral settlement was not even
proved by evidence, therefore, 1st Appellate Court has erred in accepting
sale deed dated 6.6.1970 to be a sufficient piece of evidence that oral

partition has taken place and was effected also.
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17. Learned Senior Counsel lastly submitted that finding returned by 1%
Appellate Court were perverse, therefore, present Second Appeal

involves above referred questions of law.

18. Learned Senior Counsel has place reliance on a judgment passed by
Supreme Court in Dilbagrai Punjabi Vs. Sharad Chandra, 1988 (Supp)
SCC 710 and relevant part thereof is reproduced hereinafter:

“5. xxx

It is true that the High Court while hearing the appeal under
Section 100 of the Code of Civil Procedure has no jurisdiction to
reappraise the evidence and reverse the conclusion reached by the
first appellate court, but at the same time its power to interfere
with the finding cannot be denied it when the lower appellate
court decides an i1ssue of fact a substantial question of law arises.
The court 1s under a duty to examine the entire relevant evidence

on record and if it refuses to consider important evidence having
direct bearing on the disputed issue and the error which arises is of

a magnitude that it gives birth to a substantial question of law, the
High Court is fully authorised to set aside the finding. This is the
situation in the present case. We, therefore, do not discover any
defect in the judgment of the High Court, and the appeal is
accordingly dismissed with costs.

19. Per Contra, Sri Rajesh Kumar Singh, learned counsel for contesting
respondents has supported the impugned order and submitted that 1st
Appellate Court was completely justified to reverse the finding returned
by the learned Trial Court since it can independently re-evaluate and re-

appreciate all oral as well as documentary evidence to decide issues.

20. The finding returned by first Appellate Court was based on correct
appreciation of evidence which records a sale deed between Rudha,
predecessor-in-interest of appellant/defendants and plaintiffs/respondents
which was an important piece of evidence and since it's content
specifically discloses that 1/3rd part of entire land was sold, but it does
not state that out of entire land, only 1/3rd of it was sold, therefore, it
was a clear case that upon the partition 1/3rd part of entire land was

given to Rudha.
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21. The evidence that there was an oral partition and its effect also was
supported by the said sale deed as well as it was supported by the

boundaries of the land in dispute.

22. Learned counsel for contesting respondents also submitted that it was
not necessary to frame points for determination if the First Appellate
Court has crystallized the issue for consideration, since in the impugned
order it was specifically noted that “SH dIg Y I8 <gAT B 5 R q3°r
feamfere sff¥y HfAaTERTOT & St <l et off 3ferar o/ 38H oA feieR 1"
"Sel Gl § T8 g1 BT b el ST arett iy Y S I ot Ao eft 1

23. Learned counsel for the contesting respondents refers following

finding of first Appellate Court:

“ 78 qRITEIT ot &5 =T Yeaus 5 qerev &5 i favdd =) 11 & 78
TIE HYT 8 1 T8 #aﬁﬁ#w@wwwaﬁvyﬁaﬁw
g PIeT 1/3 YTT W@W&TWWWW@W#

I T T FqTHIa® T8 Hdid gl

24. Heard learned counsel for the parties and perused the records.

25. As referred above, this Court has to decide firstly as to whether this
Second Appeal involves any substantial questions of law and if any

substantial question of law exists, this Court has to formulate the same.

26. Court takes note of a recent judgment passed by Supreme Court in
Rabindranath Panigrahi Vs. Surendra Sahu, 2025 INSC 333 and its
relevant paragraphs being 6 and 7 are reproduced hereinafter:

“6. The principles governing the scope of Second Appeal under
Section 100 CPC are well-settled. To state that, under Section 100
C.P.C a High Court is not to disturb findings of fact, would be
now like stating the obvious. [See: Santosh Hazari v. Purushottam
Tiwari, (2001) 3 SCC 179; Gurdev Kaur v. Kaki, (2007) 1 SCC
546, State Bank of India v. S.N. Goyal (2008) 8§ SCC 9215; and
Suresh Lataruji Ramteke v. Sau. Sumanbai Pandurang Petkar,
(2023) SCC OnLine SC 1210.] Yet recently, this Court lamented
that despite numerous judgments spelling out the scope of this
power, the High Court repeatedly falls in error. [See: Jaichand v.
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Sahnulal, 2024 SCC OnLine SC 3864] The present is another such
case.

7. In the present case, the questions as framed by the High Court,
in our view, do not meet the criteria to be substantial questions of
law. For a question to be substantial, reference can be made to the
discussion made in, amongst a host of other judgments, Hero
Vinoth v. Seshammal (2006) 5 SCC 545, wherein it was held as
under:

“21. ...“[W]hen a question of law is fairly arguable, where there is
room for difference of opinion on it or where the Court thought it
necessary to deal with that question at some length and discuss
alternative views, then the question would be a substantial
question of law. On the other hand if the question was practically
covered by the decision of the highest Court or if the general
principles to be applied in determining the question are well
settled and the only question was of applying those principles to
the particular fact of the case it would not be a substantial question
of law."

This Court laid down the following test as proper test, for
determining whether a question of law raised in the case is
substantial : (Sir Chunilal case [1962 Supp (3) SCR 549 : AIR
1962 SC 1314], SCR pp. 557-58)

"The proper test for determining whether a question of law raised
in the case is substantial would, in our opinion, be whether it is of
general public importance or whether it directly and substantially
affects the rights of the parties and if so whether it is either an
open question in the sense that it is not finally settled by this Court
or by the Privy Council or by the Federal Court or is not free from
difficulty or calls for discussion of alternative views. If the
question is settled by the highest Court or the general principles to
be applied in determining the question are well settled and there is
a mere question of applying those principles or that the plea raised
is palpably absurd the question would not be a substantial question
of law." ”

In Nazir Mohamed v. J. Kamala (2020) 19 SCC 57, it was
observed that:-

“28. To be “substantial”, a question of law must be debatable, not
previously settled by the law of the land or any binding precedent,
and must have a material bearing on the decision of the case
and/or the rights of the parties before it, if answered either way.”
[See: P. Kishore Kumar v. Vittal K. Patkar 2023 SCC OnLine
SC1483; and Ramachandra Reddy v. Ramulu Ammal, 2024 SCC
OnLine SC 3301]”

27. Now in above background of rival submissions and judgment passed
by learned Trial Court and First Appellate Court and discussion on law,

Court proceeds to consider as to whether present second appeal has any
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substantial questions of law which can be formulated under Section 100

C.P.C.

28. This first issue is as to whether it was mandatory for the First
Appellate Court to frame points for determination or not and for that the
Court takes note of a judgment passed by this Court in Smf. Qamrunnisa
And Others Vs. Smt. Tamizan And Others, 2026:AHC:79265 and its

relevant paragraph nos. 6,7,8 and 9 are reproduced hereinafter:

“6. Learned counsel for appellants vehemently pressed the first
purported question of law, i.e., whether First Appellate Court was
justitied in dismissing first appeal without framing points for
determination and has placed reliance on a judgment passed by
Supreme Court in the case of Nafees Ahmad and another vs.
Soinuddin and others, 2025 INSC 520, however, the Court finds
that said judgment is in fact against the submission of counsel for
appellants.

7. In Nafees Ahmad (supra) the High Court while considering a
second appeal has formulated a similar nature of question of law
and held that since First Appellate Court has not framed points for
determination, therefore, appeal was returned back for fresh
consideration. However, a challenge to it before Supreme Court
was allowed and it was held that it is not always mandatory to
frame points for determination and it would depend how the
Judgment was written. For reference entire judgment passed by
Supreme Court in Nafees Ahmad (supra) is quoted hereinafter:

“l. Leave granted.

2. This appeal arises from the judgment and order passed by the
High Court of Judicature at Allahabad, Lucknow Bench dated 4-9-
2017 in Second Appeal No.69/2008, by which the Second Appeal
filed by the respondents — herein came to be partly allowed and
the matter was remitted to the First Appellate Court on the ground
that the First Appellate Court failed to comply with the provisions
of Order 41 Rule 31 of the Code of Civil Procedure (CPC).

3. The High Court, while deciding the Second Appeal, formulated
the following substantial question of law:-

“Whether it is incumbent upon the Appellate Court to frame the
point of determination as per the provisions of Order 41 Rule 31
CPC while deciding the first appeal or not?”

4. Order 41 Rule 31 CPC reads thus:
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“Rule 31. Contents, date and signature of judgment.—

The judgment of the Appellate Court shall be in writing and shall
state —

(a) the points for determination;

(b) the decision thereon;
(c) the reasons for the decision; and

(d) where the decree appealed from is reversed or varied, the relief
to which the appellant is entitled,and shall at the time that it is
pronounced be signed and dated by the Judge or by the Judges
concurring therein.”

5. It appears that the High Court relying upon few decisions took
the view that Order 41 Rule 31 CPC is mandatory and the failure
on the part of the Appellate Court to frame the points for
determination as per the provisions of Order 41 Rule 31 CPC
would vitiate the entire judgment and make it wholly void.

6. Having heard the learned counsel appearing for the parties and
having gone through the materials on record, we are in complete
disagreement with the view taken by the High Court.

7. We propose to follow the dictum as laid by this Court in the
case of “G. Amalorpavam And Others v. R.C. Diocese of Madurai
And Others” reported in (2006) 3 SCC 224, wherein this Court
observed that whether in a particular case, there has been
substantial compliance, with the provisions of Order 41 Rule 31
CPC should be determined on the nature of the judgment delivered
in each case. Non-compliance with the provisions, by itself, may
not vitiate the judgment and make it wholly void and may be
ignored if there has been a substantial compliance with it.

8. We may elaborate the issue a little further from a difterent
angle.

9. The Privy Council observed in “Mt. Fakrunisa v. Moulvi
Izarus” reported in AIR 1921 PC 55, at p. 56, as under:

“In every appeal it 1s incumbent upon the appellants to show
reason why the judgment appealed from should be disturbed; there
must be some balance in their favour when all the circumstances
are considered, to justify the alteration of the judgment that stands.
Their Lordships are unable to find that this duty has been
discharged.”

10. The Privy Council decision referred to above was looked into
by a three-Judge Bench in the case of “Thakur Sukhpal Singh v.
Thakur Kalyan Singh and Anr.” reported in (1963) 2 SCR 733,
wherein this Court observed as under:
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“With respect, we agree with this and hold that it is the duty of the
appellant to show that the judgment under appeal 1s erroneous for
certain reasons and it is only after the appellant has shown this that
the appellate court would call upon the respondent to reply to the
contention. It is only then that the judgment of the appellate court
can fully contain all the various matters mentioned in Ruel 31,
Order 41.”

11. This Court observed in “Sangram Singh v. Election Tribunal,
Kotah, Bhurey Lal Baya” reported in (1955) 2 SCR 1, at page §:
“Now a code of procedure must be regarded as such. It is
procedure, something designed to facilitate justice and further its
ends: ... Too technical construction of sections that leaves no room
for reasonable elasticity of interpretation should therefore be
guarded against (provided always that justice is done to both
sides) lest the very means designed for the furtherance of justice
be used to frustrate it.”

12. The provisions of Rule 31 should therefore be reasonably
construed and should be held to require the various particulars to
be mentioned in the judgment only when the appellant has actually
raised certain points for determination by the Appellate Court, and
not when no such points are raised.

13. We must also look into the provisions of Rule 30 of Order 41
for the purpose of fortitying our interpretation of Rule 31. Order
41 Rule 30 CPC reads thus:

“30. Judgment when and where pronounced.— (1) The Appellate
Court, after hearing the parties or their pleaders and referring to
any part of the proceedings, whether on appeal or in the court
from whose decree the appeal is preferred, to which reference may
be considered necessary, shall pronounce judgment in open Court,
either at once or on some future day of which notice shall be given
to the parties or their pleaders.

(2) Where a written judgment is to be pronounced, it shall be
sufficient if the points for determination, the decision thereon and
the final order passed in the appeal are read out and it shall not be
necessary for the Court to read out the whole judgment, but a copy
of the whole judgment shall be made available for the perusal of
the parties or their pleaders immediately after the judgment in
pronounced.”

14. Thus, this Rule does not make it incumbent on the Appellate
Court to refer to any part of the proceedings in the court from
whose decree the appeal is preferred. The Appellate Court can
refer, after hearing the parties and their pleaders, to any part of
these proceedings to which reference be considered necessary. It is
in the discretion of the Appellate Court to refer to the proceedings.
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It is competent to pronounce judgment after hearing what the
parties or their pleaders submit to it for consideration.

It follows therefore that if the appellant submits nothing for its
consideration, the Appellate Court can decide the appeal without
any reference to any proceedings of the courts below and, in doing
so, it can simply say that the appellants have not urged anything
which would tend to show that the judgment and decree under
appeal were wrong. [See : “Thakur Sukhpal Singh” (supra)]

15. In the aforesaid view of the matter, we allow this appeal.

16. The impugned judgment and order of the High Court is set
aside.

17. Pending applications, if any, also stand disposed of.”

8. In order to consider above submissions including a submission
that Trial Court has returned a perverse finding and has not
appreciated the evidence on record, Court also takes note of
Judgment passed by First Appellate Court which has considered
the order passed in suit whereby it was decreed and has rejected
all grounds, as such, it was a judgment where there was no
necessity to frame points for determination since it were not
involved.

9. In above background Court also takes note of a judgment
passed by Supreme Court in Malluru Mallappa (D) Thru. Lrs. vs.
Kuruvathappa and others, 2020 INSC 173 that if First Appellate
Court has display conscious application of mind and record
findings supported by reasons on all issues and contentions, the
object of Section 96 CPC got satistied.”

29. As already noted in earlier part of this judgment that First Appellate
Court has not framed specific points for determination, but has
crystallized the issues for consideration after taking note of all the
materials on record as well as respective stand of the parties that “SH dI<
¥ 78 ST & b T ) R i SRS & S 6 aweT off arera
T 3EH oI [GEGR 91" "S5 Jal | T8 ST 81 1o sidt ST atett g
I I Ih T AT off|

30. The First Appellate Court has made a specific consideration on map
and boundaries mentioned in the sale deed, therefore, it was not a case
that despite no point of determination was made, first Appellate Court

has even failed to apply his mind rather it was a case where issues were
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crystallized, specific consideration was made and reasons were assigned
that why an order of reversal can be passed, therefore, this second appeal
does not involve question of law that whether due to non-determination
of point of determination, the judgment passed by the First Appellate
Court renders to be absolutely illegal.

31. Now the Court proceeds to consider as to whether in given set of
circumstances a suit simpliciter injunction can be filed or not by the
respondents/plaintiff and whether it is a question of law to be framed in

present Second Appeal.

32. Plaintiffs have specifically claimed that parties to the suit belongs to
same pedigree. There was an oral settlement which was executed and the
entire land was divided into three equal parts and accordingly they were
in possession. Subsequently, Rudha has sold 1/3™ of the disputed land,
being owner of it after parition and since sale deed was on record
therefore, plaintiffs have claimed their ownership on disputed plot and
only on a ground that there was denial in written statement filed by the
appellants/defendants, would not mean that plaintift cannot file a suit of
injunction simpliciter, therefore, in the given set of circumstances, this
argument 1s also not sustainable and there is no question of law that in
given circumstances a suit for injunction simpliciter was not

maintainable.

33. This Court takes note of judgment passed by Supreme Court in the
case of Ranjeet Alias Bhaiyu Mohite Vs. Nandita Singh & Ors., Civil
Appeal No. 3252 of 2025, decided on 25.02.2025 and for reference
relevant paragraph no.18 of it is reproduced hereinafter:-

“18. We are of the considered view that the High Court erred in
rejecting the plaint in its entirety under Order VII Rule 11 of the
CPC merely because the Appellant had not, at the outset, sought
the relief of possession for the small portion allegedly occupied by
the Respondents. A plain reading of Section 34 of the Specific
ReliefAct, 1963 (SRA) makes it evident that:

'"Any person entitled to any legal character, or to any right as

to any property, may institute a suit against any person
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denying, or interested to deny, his title to such character or
right, and the court may in its discretion make therein a
declaration that he is so entitled, and the plaintift need not
in such suit ask for any further relief:

Provided that no court shall make any such declaration
where the plaintiff, being able to seek further relief than a
mere declaration of title, omits to do so.'

This provision empowers a person in possession of property
to file a suit for declaration and protect that possession
through an injunction. The requirement to seek "further
relief" applies where a plaintift, already "able to seek"
possession or another substantive remedy, omits doing so.
Consequently, where the plaintiff is in possession of the
bulk of the suit property and only a minor portion is out of
his immediate control, a simple omission to claim
possession from the start does not, In itself, mandate
outright rejection of the entire plaint. Instead, as long as the
plaintift pleads possession of most of the property and seeks
declaratory relief along with an injunction to protect that
possession, the proviso to Section 34 is not violated. In such
a situation, any partial lapse, like failing to claim possession
over a small portion, may be cured by a suitable
amendment, especially when the suit is at a preliminary
stage. As the appellant has sought the consequential relief of
injunction theretfore the plaint is not barred by section 34
which principle has been thoroughly expounded by this
Court in Anathula Sudhakar v. P Buchi Reddy, (2008) 4
SCC 594 in the following extract:

21. To summarise, the position in regard to suits for
prohibitory injunction relating to immovable property, is as
under:

(a) Where a cloud is raised over the plaintiff’s title and he
does not have possession, a suit for declaration and
possession, with or without a consequential injunction, is
the remedy. Where the plaintiff’s title is not in dispute or
under a cloud, but he is out of possession, he has to sue for
possession with a consequential injunction. Where there is
merely an interference with the plaintiff's lawtful possession
or threat of dispossession, it is sufficient to sue for an
injunction simpliciter.

(b) As a suit for injunction simpliciter is concerned only
with possession, normally the issue of title will not be
directly and substantially in 1ssue. The prayer for injunction
will be decided with reference to the finding on possession.
But in cases where de jure possession has to be established
on the basis of title to the property, as in the case of vacant
sites, the issue of title may directly and substantially arise
for consideration, as without a finding thereon, it will not be
possible to decide the issue of possession.
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(c) But a finding on title cannot be recorded in a suit for
injunction, unless there are necessary pleadings and
appropriate issue regarding title (either specitic, or implied
as noticed in Annaimuthu Thevar [Annaimuthu Thevar v.
Alagammal, (2005) 6 SCC 202] ). Where the averments
regarding title are absent in a plaint and where there is no
issue relating to title, the court will not investigate or
examine or render a finding on a question of title, in a suit
for _injunction. Even where there are necessary pleadings
and issue, if the matter involves complicated guestions of
fact and law relating to title, the court will relegate the
parties to the remedy by way of comprehensive suit for
declaration of title, instead of deciding the issue in a suit for
mere injunction.

(d) Where there are necessary pleadings regarding title, and
appropriate issue relating to title on which parties lead
evidence, if the matter involved is simple and
straightforward, the court may decide upon the issue
regarding title, even in a suit for injunction. But such cases,
are the exception to the normal rule that question of title
will not be decided in suits for injunction. But persons
having clear title and possession suing for injunction, should
not be driven to the costlier and more cumbersome remedy
of a suit for declaration, merely because some meddler
vexatiously or wrongfully makes a claim or tries to
encroach upon his property. The court should use its
discretion carefully to identify cases where it will enquire
into title and cases where it will refer to the plaintitf to a
more comprehensive declaratory suit, depending upon the
facts of the case.”

34. Now this Court proceeds to consider the third issue that whether first
Appellate Court has completely misread contents of sale deed dated
6.6.1970 or that a finding returned that oral partition took place was
erroneous and perverse. The Court finds that in the order under
challenge, First Appellate Court has carefully perused contents of sale
deed and returned a finding that since Rudha has sold 1/3rd part of entire
land and without any disclosure of any other land, therefore, it was held
that there was a prior partition as well as boundaries of the disputed land
also confirms that partition has taken place, therefore, it was finding of
fact and not on law, therefore, an argument that question of law arose in
regard to misrepresentation of sale deed does not hold good and is

accordingly rejected.



22
SAPL No. - 556 of 1982

35. Now the last issue is regarding finding of oral family partition that
whether it was palpably perverse so much as that it involves

interpretation of law.

36. In this regard Court takes note of a judgment passed by this Court in
Sheikh Mohd. Murtuza Vs. Sheikh Wajid AL, 2025:AHC:208350. lIts

relevant paragraph no. 14 is reproduced hereinafter:-

“qg. TS & AR v h1 re [Afde ufhar |fedr 6 grT
qoo H T8I HI Tt 8| 3D AR FATH ~IRITAT GRI g (Ao 7
Bl TS g1 U B U v s (Ja) SR ffes ufdfe g oma
T AR G 3, 20 ? THHLH. SFelsT TH. 9203 &,
ST8] SEH 1T b GRT g4 H AT it ollet dF Haam ¥ |+ fa.
uﬁaéﬂqﬁ;ﬁ@wqwgﬁﬁqﬂmﬁﬂmﬂg, 1R THHTHL.
aeTET Ta.H. Yo I ERY e ( AT, ( 00 §)Y
NGRGIRG TR %8H$Wﬁﬁwﬁmzﬁﬁaﬁ%msﬁ?
;ggg oft T S & Fecagyf 3y 1 o=l orare dfed
et 17 %% &:-

“28. In Sir Chunilal V. Mehta and Sons (supra), this Court
agreed with and approved a Full Bench judgment of the
Madras High Court in Rimmalapudi Subba Rao v. Noony
Veeraju and Ors.5 which laid down the principles for
deciding when a question of law becomes a substantial
question of law.

29. In Hero Vinoth v. Seshammal, this Court followed Sir
Chunilal v. Mehta & Sons (supra) and other judgments and
summarized the tests to find out whether a given set of
questions of law were mere questions of law or substantial
questions of law.

30. The relevant paragraphs of the judgment of this Court in
Hero Vinoth (supra) are set out herein below:

"21. The phrase "substantial question of law", as
occurring in the amended Section 100 CPC is not
defined in the Code. The word substantial, as
qualifying "question of law", means of having
substance, essential, real, of sound worth, important
or considerable. It 1s to be understood
contradistinction with technical, of no substance or
consequence, or as something in academic merely.
However, it is clear that the legislature has chosen not
to qualify the scope of "substantial question of law"
by suftixing the words "of general importance" as has

been done in many other provisions such as Section
109 of the Code or Article 133(1)(a) of the
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Constitution. The substantial question of law on
which a second appeal shall be heard need not
necessarily be a substantial question of law of general
importance. In Guran Ditta v. Ram Ditta 551A 235:
AIR 1928 PC 172] the phrase "substantial question of
law" as it was employed in the last clause of the then
existing Section 100 CPC (since omitted by the
Amendment Act, 1973) came up for consideration
and their Lordships held that it did not mean a
substantial question of general importance but a
substantial question of law which was involved in the
case. In Sir Chunilal case [1962 Supp (3) SCR 549:
AIR 1962 SC 1314] the Constitution Bench expressed
agreement with the following view taken by a Full
Bench of the Madras High Court in Rimmalapudi
Subba Rao v. Noony Veeraju [AIR 1951 Mad 969:
(1951) 2 MLJ 222 (FB)]: (Sir Chunilal case [1962
Supp (3) SCR 549: AIR 1962 SC 1314], SCR p. 557)

"When a question of law is fairly arguable, where
there is room for difference of opinion on it or where
the Court thought it necessary to deal with that
question at some length and discuss alternative views,
then the question would be a substantial question of
law. On the other hand if the question was practically
covered by the decision of the highest court or if the
general principles to be applied in determining the
question are well settled and the only question was of
applying those principles to the particular fact of the
case it would not be a substantial question of law."

The proper test for determining whether a question of law
raised in the case is substantial would be, whether it is of
general public importance or whether it directly and
substantially affects the rights of the parties and if so,
whether it is either an open question in the sense that it is
not finally settled by this Court. If the question is settled by
the highest court or the general principles to be applied in
determining the question are well settled and there is a mere
question of applying those principles or the question raised
1s palpably absurd, the question would not be a substantial
question of law.

SWRIh PI [6<] 3aIe 977 &:-
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(FS¥T 15 5 FeIerT ST, 9903 §IRT &7 137 777)
& SidT @S F FgF [T T o, 6% 97 [3=R g3
SR Al 7 M [ gweT s WrET HEeed b
HRE F4 T8, qicd Vb FRarT 13 a1 74 o S
TR & FEIET 7| X JAIeAleT & HBR H [99 € 2 TG
%\%ng?aéw#we: TSITEHR 992 Yol 9398]

e Re7ergst gear v1a g9/ T dRerg
[TSTTSSR 9949 48 9€8: (99Y49) 2 UHUSAS 2372
(TFE] H TG FT I $1 quf N5 §RT 11T 7T
FTlelfiaa SREIvr & TEaia &h Bl (GY geiereT
HIHAT [98 €2 HY (3) VHHISIR 4¢Q VTSN 99§ 2
vl 93 98], THHISIR 98 440)

T I fafer BT 7Y 3fAd Y H TH-J1%T &, TEl I
qv TGN Pl FHIGHT 81 T TET I 7 FY UY
favar G 5 T 3N it A=t oY gt T
37799 GIHT &1, 79 I8 T4, fAfe BT TRGrT F8 81T
3N, IS T8 T8, ITEIRG ©T & Gaie =R
ol O srressTia 81 a7 e T & Herivor 3 & fav
S giet GIETT Ggia 3=s ave o wifaa & 3N
FaeT I RIGId] Bl T @ 13915 T2 G T X BT
¥ 81, Tl g8 f3fer 7 FearT g4 781 sFl”

3 9. ! Tepeur 5 el 74, Yep fAfe T RarT 78 & a7
T8, I [EIRT v PT ST TS I§ 8T a5 T I8
GATENTT @ felv TEcaqul & a7 a8 YEBRI & GBI Bl
Tcé] 3R qeTa: TIiad vl &, SR Fis OFT &, I 3T T8 §9
37ef 5 Vep SV 574 & 1 6 ~Terd &RT SHPT 1A w7
I fAuerT T8 AT /T 81 Jfe g8 SEaH IRl §RT
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IETR [T ST gepT 81 a7 574 & (7€ 5 T 1359 SirT aret
AT RIGIT Gl & 3TN 37 MIGIdl &l & v &T J17
gﬁsgfggﬂ?ﬁﬁww: §G%T &, I T8 75 fafer 71 GRarT
L2 /7

(o=t 3raTe ~amaTerd §RT faa T §)”

37. The claim of the plaintiffs is based on an oral partition and that it was
acted upon. There was a simple denial on behalf of defendants i.e.
appellants, therefore, it has to be considered that on basis of
documentary as well as oral evidence, whether any such oral partition

took place or not and whether it was acted upon or not.

38. Learned Trial Court has rejected evidence of sale deed only on a
ground that no such oral partition was mentioned in the sale deed as well
as contents of sale deed does not give a basis that there was an oral
partition, whereas the First Appellate Court has considered contents of

sale deed and its effect thereof in detail.

39. The Boundaries of the land in dispute mentioned in the sale deed as
well as effect of oral evidence also makes clear that an oral partition took
place, therefore, it was a case whether on basis of evidence, the view
taken by the First Appellate Court was a possible view or not. The
possible view was based on correct appreciation of oral as well as
documentary evidence, therefore, in light of a judgment passed in
Dilbagrai Punjabi (supra), on which learned Senior Counsel for the
appellant has placed reliance has failed to show any error on such
magnitude which could give rise to a substantial question of law in

present case of reversal.

40. The judgment passed by the First Appellate Court cannot be said to
be manifestly unjust and unreasonable based on erroneous law. It was
also not a case where dealing with evidence was patently, illegal or
settled legal provisions were absolutely ignored as well as it was not a
case where finding returned by the First Appellate Court was based on

no evidence i.e. no perversity was shown. In this regard Court takes note
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of Damodar Lal Vs. Sohan Devi & Ors, 2016 (3) SCC 78 and its relevant

paragraphs nos.8,9 and 10 are reproduced hereinafter:

4].

“ 8. "Perversity" has been the subject-matter of umpteen number
of decisions of this Court. It has also been settled by several
decisions of this Court that the first appellate court, under Section
96 of the Civil Procedure Code, 1908, is the last court of facts
unless the findings are based on evidence or are perverse.

9. In Krishnan v. Backiam, (2007) 12 SCC 190, it has been held at
para 11 that: (SCC pp. 192-93)

"l1. It may be mentioned that the first appellate court under
Section 96 CPC is the last court of facts. The High Court in
second appeal under Section 100 CPC cannot intertere with the
findings of fact recorded by the first appellate court under Section
96 CPC. No doubt the tindings of fact of the first appellate court
can be challenged in second appeal on the ground that the said
findings are based on no evidence or are perverse, but even in that
case a question of law has to be formulated and framed by the
High Court to that effect.”

10. In Gurvachan Kaur v. Salikram, (2010) 15 SCC 530, at para
10, this principle has been reiterated: (SCC p. 532)

"It is settled law that in exercise of power under Section 100 of the
Code of Civil Procedure, the High Court cannot interfere with the
finding of fact recorded by the first appellate court which is the
final court of fact, unless the same is found to be perverse. This
being the position, it must be held that the High Court was not

Justitfied in reversing the finding of fact recorded by the first

appellate court on the issues of existence of landlord-tenant
relationship between the plaintiff and the defendant and default
committed by the latter in payment of rent."

Outcome of above discussion is that question of law proposed by

learned Senior Counsel does not pass the test of it being a substantial

question of law for the purpose of Section 100 C.P.C., accordingly,

present Second Appeal is dismissed.

(Saurabh Shyam Shamshery,J.)

September 14, 2026
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