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HIGH COURT OF UTTARAKHAND AT NAINITAL
HON’BLE SRI JUSTICE SUBHASH UPADHYAY

CIVIL REVISION NO.129 OF 2025

Pratibha Devi and Others ...Revisionists
Versus

Gaurav Jain and Another ...Respondents.

Counsel for the revisionists : Mr. Piyush Garg, learned counsel

Counsel for the respondents : Mr. Siddhartha Singh, learned counsel

and Mr. Nikhil Singhal (through V.C.),
learned counsel.

JUDGMENT: (per Mr. Subhash Upadhyay, J.)

This civil revision is directed against the order dated
16.10.2025 passed by the learned Judge SCC/1°' Additional
District Judge, Haridwar in SCC Suit No.06 of 2024, “Gaurav
Jain & Anr. Vs. Smt. Partibha Devi & Ors.”,

2. The revisionists have assailed the aforesaid order by
which the application under Order 15 Rule 5 CPC of the
respondents was allowed and the defense of the revisionists
was struck off.

3. The factual matrix of the case is that, the
respondents herein (plaintiffs in the suit) filed the suit under
the Provincial Small Cause Courts Act against the revisionists
(respondents in the suit) seeking a relief of eviction, arrears of
rent and damages. The respondents claimed that their
property — The Hotel Grand Lajja was given on rent to the

revisionists initially at the rent of ¥6 lakh per month and 18%
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GST and the tenancy started from 07.10.2021 and the rent
was to be paid on the 10" day of every month.
4. As per the case of the respondents/plaintiffs, from
October, 2023 the rent was to be enhanced and from the said
date the rent payable was 8 lakh per month and 18% GST.
As per the respondents/plaintiffs, rent since September, 2023
was not paid and only 50% of the GST amount was paid since
31.08.2023 and as such the revisionist was defaulter. A suit
for eviction, arrears of rent and damages was thus filed, which
was registered as Suit No.6 of 2024.
5. The revisionists / respondents filed their written
statement on 03.04.2025 and did not dispute the relationship
of tenant-landlord, however, disputed the amount payable
towards arrears of rent on various grounds. The application
filed by the respondents/plaintiffs under Order 15 Rule 5 CPC
was considered and decided on 16.10.2025 striking off the
defense of the revisionists / respondents against which the
present revision has been preferred.
6. Learned counsel for the revisionists submits that as
per the case of the revisionists the rent from July, 2025 was
only payable to the respondents. Though the rent of July,
2025 amounting to 8 lakh was paid with some delay,
however, the rent for the month of August and September,

2025 only could not be paid. The reasons for the delay was

bonafide as negotiations were being held between the parties
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for which he refers to the order-sheet to contend that as talks
were going on between the parties as such the rent was not
paid.
7. Learned counsel for the revisionists refers to the
various judgments, namely, Asha Rani Gupta Vs. Vineet
Kumar (2023) 20 SCC 273, Mangat Singh Trilochan Singh Vs.
Satpal (2003) 8 SCC 357, Bimal Chand Jain Vs. Sri Gopal
Agarwal (1981) 3 SCC 486 and Mukesh Verma and Anr. Vs.
Sushant Misra ALL. High Court in Writ Petition No0.1662 of
2018. On the basis of the said judgments, learned counsel for
the revisionists contends that the word ‘may’ in Sub-rule (1)
of Order 15 Rule 5 CPC merely vests power in the Court to
strike off the defense and it is not oblige it to do so in every
case of default.
8. Per contra, learned counsel for the respondents
/plaintiffs contends that the revisionist is a willful defaulter as
neither the arrears of rent nor the rent of ¥8 lakh per month
was deposited before the Trial Court. He further disputed that
amount of ¥60 lakh was spent by the revisionists on the
rented property.
0. He further submits that contention of the
revisionists that rent was not paid on monthly basis as talks
were going on between the parties for amicable settlement is

an afterthought as no such ground was ever taken by the

revisionists before the Trial Court. He further submits that, as
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per Order 15 Rule 5 CPC, the rent is to be deposited per
month and in case of any default representation can be filed
showing bonafide for not depositing the said rent. He refers to
the stand taken by the revisionists/respondents before the
Trial Court wherein despite depositing the rent of 28 lakh for
the month of July, 2025 again the revisionists/respondents
disputed the said rent and as such he submits that once the
revisionists admitted in the written statement and the
objection filed in response to the application to Order 15 Rule
5 CPC, the admitted rent to be %8 lakh then the action of the
revisionists in disputing the said admitted rent once again
was a deliberate act of default without any justifiable reason.
10. Learned counsel for the respondents has also relied
on the judgment of Hon’ble Apex Court in the case of Asha
Rani Gupta Vs. Vineet Kumar (2023) 20 SCC 273 and
contends that Order 15 Rule 5 CPC embodies the fundamental
principle that there is no holidaying for a tenant in payment of
rent or damages for use and occupation.
11. The question which falls for determination in the
present revision is that as to whether learned Trial Court, on
the Dbasis of material available on record, was justified in
striking off the defense of the revisionists and in holding that
the approach of the revisionists in not depositing the due rent

on monthly basis was an approach of defiance or volitional /

elective non-performance.
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12. There is no dispute between the parties on tenant-
landlord relationship, however, the revisionist disputes the
arrears of rent payable to the respondents and also contends
that the entire property was not rented to him and he spent
huge amount in construction which was adjusted towards the
arrears of rent.
13. So far as the rent payable to the
respondents/plaintiffs from October, 2023 @ 328 lakh per
month is concerned, the revisionists in their written statement

filed on 03.04.2025 made the following statement in

paragraph no.17 to 19, which reads as under:

“17 (GF8)— TE @ [&7F 01.102021 (& JFCGY G EAN FIBING)
feTi# 30.09.2023 (e Riawv & 9% dgv]) a& &l a1
"g g9 8 foraw | & TGI8 BT [y a1 89 g 8 3
&l SOIVE HIE BT [BVIIT & olied &Y Bl G¥ W ol THfT
BT (TGP FoT FHIT B qHTwT G H AT TE] AT
TAT)) VFH BYIE TS ol ®YY FIaT & Tl el 01.10.
2023 (Y IJFCIV G AN dgv]) W [d7IF 31.03.2025 (3HAT
A9 & §9R UT) % %ol 18 (3OINE) HE [oriH o
i 26.12.2023 (G @Y G §9% d3vi) W Ia71® 23
09.2024 (A5 [IT=v & 9717 FIe1v7) d& &t 9 (7)) 78 &1
[&vrT faga g T g1 @ BRY dIE I BV BT
SEIBRT TET 8 Paer [ 7IE BT [BYIT 8 (373) AT T

glaars 79 ST 72 (98T%) &g w9y 9T &/

18 (3/GIVE)— TE I3 HIqara+! GIRT 3TV 2023 (I 8% d3v]) T& aial &
o 1,44,00,000,/— (V% F¥IE Feqiclied i) &Y ST B
gF & TT Fdo 60,00,000,/— (FIT &) &I Flaare GIvT
5 @ geTId G § BV O & 9uvis O H wee
1397 T & H @F 13T §9 HHIN GIGT Fdo 2,04,00,000,—
(@I BN TN 1) WY BT YITT BN bl &/ 9P HIc
o 1,80,00,000,/— (V& FYIS ¥ i) w9 & aRl b
el 31.03.2025 (AT A1 G &9V Teeivg) a& q9d 8/
§9 HBIN FlAqie & qiql &1 3 Fdo 24,00,000,/— (T
T1eg) T VIR [V & WY H OTAT el 37 Ve 8/ T
T8 39y WY H Food@HT & @ qial T g4 H [ da
H 59T GHHT FYT P BRY IGHA HAGY GlleY BV
glaare ¥ e 1597 o7 SV ST 7§ FHord &
P FIT BE T off T G Fdo 60.00.000,/— (WIS FATE)
WU [ H GEEIIT dYd @ 91T §8 o) W9 Flaqre]
GIT TI&T @l [ewWid @&V SV qd H Gl e 5i<d @1 ol
TIAGIE VT 60 (¥13) Rd &% @ 53 SIdb TArorT
FY IT YIAAIT FYH P [ery FET Gl qiel g 9Hd [9ar TRIT
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g TI IV glaqre &I BT I ol IV FITIT TERT &
fagja @I Bl [d=eled BT [aF], foreed gidara] &r ey
FIH 39 8 TIT] Flaqred! T T H I RV BVh

19 (3=~IN7)— I8 & 37 FHIV Fldare @1 3N qrdl &7 &I [T JHT
T8 & glod Flaaredl @ Tgo 2400000/ — (G Tred)
WU SUVIBITIR JI]T @ 3N 3T v @ wy d o
g 31d &/ Vet Rerfa & ardt @1 are @i gy T8 &

3ilv faved &= 97 &)

14. Further, in reply to the application filed by the
respondents under Order 15 Rule 5 CPC, the revisionists in
their objections dated 26.05.2025 made the following
averments in paragraph no.7, which reads as under:

“7. JF [& Flaaredl SFTeT 2023 % dIG) @ FE0 1,44,00.000,— G
35T &Y GBI & TAT Fdo 60,00,000,/— &I Fidara FINT ol HTd FITIT
TR 4 B o7 STV @ UNT Wo 9 H Goolldd 1$IT & F @ T
& 39 HPIX Flaaie &7 Fdo 2.04,00,000,/— &Y% 3GT HY B & TGP
[eTi# 31.032025 GF TIGI & HIST o 1,80,00,000,/— &I & FId o/
§9 HHIY Hldaie & qIG1 B SN G0 24,00.000,/— SH TR [V
P wT H T gedl 1A B G [F T 2026 TF B BV B HT F oA &
SV HHIY Flaqre &1 3V HIg [BY=m gerr 781 81 ford aer qrdl a1

Frfa19= 31T 3R 15 997 5 [Aved 817 37 8]

15. Admittedly, no representation was submitted by the
revisionists before the Trial Court, as provided under Rule 5 of
Order 15 CPC, either within ten days of the first hearing or of
the expiry of the week referred to in the Sub-section (1) as
the case may be. Order 15 Rule 5 CPC reads as under:

“5. Striking off defence for failure to deposit
admitted rent.—(1) In any suit by a lessor for the
eviction of a lessee after the determination of his
lease and for the recovery from him of rent or
compensation for use and occupation, the defendant
shall, at or before the first hearing of the suit,
deposit the entire amount admitted by him to be
due together with interest thereon at the rate of
nine per cent. per annum and whether or not he
admits any amount to be due, he shall throughout
the continuation of the suit regularly deposit the
monthly amount due within a week from the date of
its accrual, and in the event of any default in
6
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making the deposit of the entire amount admitted
by him to be due or the monthly amount due as
aforesaid, the Court may, subject to the provisions

of sub-rule (2) strike off his defence.

Explanation 1—The expression "first hearing" means
the date for filing written statement for hearing
mentioned in the summons or where more than one
of such dates are mentioned, the last of the dates
mentioned.

Explanation 2—The expression "entire amount
admitted by him to be due" means the entire gross
amount, whether as rent or compensation for use
and occupation, calculated at the admitted rate of
rent for the admitted period of arrears after making
no other deduction except the taxes, if any, paid to
a local authority in respect of the building on
lessor's account "[and the amount, if any, paid to
the lessor acknowledged by the lessor in writing
signed by him] and the amount, if any, deposited in
any Court under section 30 of the U.P. Urban
Buildings (Regulation of Letting, Rent and Eviction)
Act, 1972.

Explanation 3—(1) The expression "monthly amount
due" means the amount due every month, whether
as rent or compensation for use and occupation at
the admitted rate of rent, after making no other
deduction except the taxes, if any, paid to a local
authority, in respect of the building on lessor's
account.

(2) Before making an order for striking off defence,
the Court may consider any representation made by
the defendant in that behalf provided such
representation is made within 10 days of the first
hearing or, of the expiry of the week referred to in
sub-section (1), as the case may be.

(3) The amount deposited under this rule may at
any time be withdrawn by the plaintiff

Provided that such withdrawal shall not have the
effect of prejudicing any claim by the plaintiff
disputing the correctness of the amount deposited:

Provided further that if the amount deposited
includes any sums claimed by the depositor to be

7
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deductible on any account, the Court may require
the plaintiff to furnish the security for such sum
before he is allowed to withdraw the same.”
16. The stand taken by the revisionists / respondents
before the learned Trial Court is that as he is not in a
possession of the entire rented accommodation as such rent
of 28 lakh was not payable to the respondents and the same
cannot be deposited before the Court below.
17. Paragraph no.12 and 16 of the order under

challenge wherein the said discussion has been made reads as

under:

“12. glAqrdT @ g7 I TR H I8 dd QU7 AT [ qidt §RT OV
FeTIa w@Hir o1& aiq9d H aqel @i # T & @#T 6 T WU
gIaF1E Gl [ 3T FEBY 8 TRT U FIAHIE (BRI 8197 AT AT &
Tl §9 WHIRT @& IV 4T & §I9d 3V 379 HeoleIY & ard §V UF
3T HeAaqIs Ho 273,/2023 i 1597 &, Gididr 98 FRU FHEfr il 135 16
e =ell STl & BT [BVIIGIY & SV §9 16 &€ @ WA BT FoT [BRT
6 g &I o] Gl §I7 H §GHY 8 T U EI T g U7/ 79 TE
v F&HIe 3790 TR BT 1BXIT 8 TG &Y AT H G BV 37eTaT
FIdt B QT BN/ T UV RIITI WIE BNl IGIE Uil 8 [ 3T
T GV §7 UF 3TIF HHY € THRRT P JIgd & P HET U 3 THIHC
fvrIere! grga for@ar L forgeT Y U @BIBT aiq WEIT 01,2024 %
ITT § T 8 U9 d g8 g weg a1 vy & 1 gidt 7 ey
q G TRt 16 7 397 vHiHe F [ gv @ §i9d ford 8 owH BT
BT H [T Tt siv @refl v Gl #F 39 JieuF H Gger
Ve @ SR [RFT AT o FIId S WHET & YH FH Bl G174
W#WWWW#WW@W/@@#W?&#W%‘W
go7 ¥& & T I8 195 & s g7 fadt gk s 9wH a9 fdad
faafor g @refl veirT & qidl 7 FAardTer B v v [@ar o7 iV fa
T B 99 16 FE P Tl H W 3G GRT V&7 o] T BT 357 &1
Trar & o & Jid B wayyd W & Rig @var s o § weafe
FIATIEITOT W 3% FIT B WABINGT & & Fo77T TRl G & Svie g
16§15 & WY H Hige Tl Al & [oreH glee], ddbc §l7 7 Gorl T
wirferad & a9 SWd! ot 8 5 98 ofd W 98 39 §Id &I BT &
& B9 U¥ 39 TET BT [V GHIIT FeAl AT & derar qiford gl 8 J8
S ST BT 1BV [FTErgEN <o € G B Jar v ol giaard)
GIVT Vw7 T& [T T Siifd FAGIGTT @ YT § g @ qf9fd el &/
UF TIT FIATIRITOT §INT HIF U §IV 8 ikT ®Ue GTFT 1537 3T T Ve
QUVIT W TG §IRT Big T VR 39T T &Yl TYT Ul v 4l
WHY STafE & FYNIT [BVIAT QT BT HIAGIG] B HIT H GIIIEIHY B ol
Y&l cIyvarsl  g@ Bl HGI9T @wal & T & U UH §IY alel P
FYTAR 8 TG &Y HEGR [XTIT FTHY WIBIR BY &7 SV [B7 G-
fvrT 37T T BV I8 FelAfT @var & & gidare’ a1 ar wEfr & @ref
FvT P v H 8 3V 97 & wHEfr &7 [r 36T v @ v 8 6
OV HITHIE ¢ FHEIT BT [¥7IT AR 7T Y 3&T BNl qliey | J&T
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gv I8 e o wE@yuf 8 & 5§ gfaqret §9 917 & WiENd & 1
UH UHHC @ T8 HITIT TR @ FI9d UF [GNRIEET aidl & e
ferg@y T 1397 9 98 8 T wYd BT [N T 16 §E 3iv 39 gV
g5 TEfT & 9T & IT 3T 3o THRT & §i9d, I8 ey FT 95T &
BT Flaarror wrfr ov @rfeor 8 7 WHERT BT SUIIT § SYHIT BV Ve
IV W W T B FHINd & & FEU THT BT VT Y8 6 Ard
WUd T [V 8 T Wy FEGN T T o [orerd GGG @l 39T
WFHT BTl P SN qIGT B HITHIE [BVIT S&T HYl SIaeqd & lldr
Ovd IR T8 [gr o7 YET &/ V9 H T I HAARIT @ YT H
TSN B Of V& qF &/
16. U9 H QUvIwm TorlNl Y FIGET & SclE H T =rIerd T ol 4 H
gel @ I GV [ddaT B FT QAT T P ST AT I AT Bl 6
& FIAGIEToT ZINT TR BT SUINT T SYHIT BV B SN H IE HIE
BT [BVIRIT TF ISt B 3T 78] 137 GIT VET & 519l O T [vr3r ol
& a8 wierar & @ e @ gaarg B FAH 3T B AT H G
BT TR 9T IT qIG) Bl 3T BVl FNEY T ol FHD GINT Hael Uk
JIV VD HIE BT [BVIIT 8 g w6y HIF GTHT a7 77 Gifd wEy 3afer
faderT & 1 AT AT TR T SWd SUviad W Yl GW UV 39 dF &
7 T gId) @l QT YT T VT & 3V 7 & ety ¥ T 1597 O VeT &
TT FIATIITT BT FIAVET BT aviv 3IeST 15 994 5 a1 g7 afzar
P TET GHIT [HIT T & ~=IeTd GTcdl & & HaqkiTT & Fedl dl
3GT §Y TGP GINT TS TANI BT B AT I T8 1797 W THar &/

TEGIIY aI&T BT FrIT 75 237 W 53 & a7 &1

18. The learned Trial Court took cognizance of the stand
taken by the revisionists in their written statement and the
objection filed to the application Under Order 15 Rule 5 CPC
and, on the basis of the aforesaid material, came to the
conclusion that the revisionist, who had himself admitted rent
to be I8 lakh per month and who had, in fact, deposited once
the said rent of 8 lakh in the month of July belatedly before
the Trial Court was unjustified in disputing the aforesaid
monthly payable rent and the said approach of the revisionists
was of elective non-performance.

19. The Court has also perused material available on
record and the discretion exercised by the learned Trial Court
in coming to the said conclusion cannot be faulted. The Court

has also perused the law laid down by the Hon’ble Apex Court
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in the case of Asha Rani Gupta (supra) in which it was held

that in case of deliberate defiance or volitional / elective non-
performance, the consequence of law remains inevitable, that
the defence of such a defendant would be struck off.
Paragarph nos. 38, 39, 40 and 46 of the aforesaid judgment
are extracted hereunder:

“38. Reverting to the provisions under
consideration, it is noticed that while the first part of
sub-rule (1) of Rule 5 Order 15CPC requires deposit
of the admitted due amount of rent together with
interest, the second part thereof mandates that
whether or not the tenant admits the amount to be
due, he has to, throughout the continuation of the
suit, regularly deposit monthly amount due within a
week from the date of its accrual. Read as a whole,
it is but clear that Order 15 Rule 5CPC embodies the
fundamental principle that there is no holidaying for
a tenant in payment of rent or damages for use and
occupation, whether the lease is subsisting or it has
been determined. The only basic requirement in the
suit of the nature envisaged by Order 15 Rule 5CPC
iIs the character of the defendant as being the
lessee/tenant in the suit premises. Viewed from this
angle, we are not inclined to accept the line of
thought in some of the decisions of the High Court
that in every case of denial of relationship of
landlord and tenant, the defendant in suit for
eviction and recovery of rent/damages could enjoy
holidays as regards payment of rent.

39. For what has been discussed hereinabove, the
decision of the High Court in Ladly Prasad [Ladly
Prasad v. Ram Shah Billa, 1975 SCC OnLine All 294
> (1976) 2 ALR 8] does not require much dilation
when it remains indisputable that it is not always
obligatory on the court to strike off the defence.
However, the said decision cannot be read to mean
that despite default of the tenant in payment of
rent, the defence has to be permitted irrespective of
its baselessness. The decision in Kunwar Baldevji
[Kunwar Baldevji v. Addl. District Judge,
Bulandshahar, 2003 SCC OnLine All 311 : (2003) 1
ARC 637] , again, would have no application to the

10
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facts of the present case. Herein, the respondent-
defendant has not only omitted to deposit the rent
on the first date of the hearing but, has also omitted
to deposit the accrued rent during the pendency of
the suit.

40. In a suit of the present nature, where the
defendant otherwise has not denied his status as
being the lessee, it was rather imperative for him to
have scrupulously complied with the requirements
of law and to have deposited the arrears of rent due
together with interest on or before the first date of
hearing and in any case, as per the second part of
sub-rule (1) of Rule 5 Order 15CPC, he was under
the specific obligation to make regular deposit of the
monthly amount due, whether he was admitting any
such dues or not.

46. With respect, the said conclusion of the High
Court could only be said to be an assumptive one,
being not supported by any reason. In para 43, of
course, the High Court observed with reference to
the decisions of this Court that the discretionary
power must be exercised with great circumspection
but, such enunciation by this Court cannot be read
to mean that whatever may be the fault and want of
bona fide in the defendant/tenant, he would be
readily given the so-called “indulgence” of not
striking off defence. Such an approach is neither
envisaged by the statutory provisions nor by the
referred decisions. In fact, such an approach would
simply render the relevant provisions of law rather
nugatory. The expected circumspection would
require the Court to be cautious of all the relevant
facts and the material on record and not to strike off
the defence as a matter of routine. However, when
a case of the present nature is before the Court,
disclosing deliberate defiance and volitional/elective
non-performance, the consequence of law remains
inevitable, that the defence of such a defendant
would be struck off.”

20. In the present case, perusal of the written
statement, objection to the application filed under Order 15
Rule 5 CPC and the stand of the revisionists before the Trial

Court indicates that despite admitting the rent to be 28 lakh

11
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per month and despite an admission on the part of the

revisionists that rent of 8 lakh was payable from July, 2025,
the revisionists deliberately on its own volition failed to
deposit rent on monthly basis.

21. This Court under the revisional jurisdiction can
interfere in the order passed by the learned Trial Court, in
case, the said findings are totally perverse or any order is
passed without jurisdiction. In the present case, the learned
Trial Court has given cogent reasons while exercising its
discretionary power to struck off defense after going through
the entire material available on record and after considering
the facts of the case.

22. In view of the above discussion, this Court do not
find any merit in the present revision and is not inclined to
take any view different than the view taken by the learned
Trial Court. Thus, the revision fails and is hereby dismissed at
the admission stage itself.

23. As a sequel thereto, the miscellaneous applications,

if any pending, shall stand closed.

SUBHASH UPADHYAY, J.
Dt:18.02.2026
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