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HIGH COURT OF UTTARAKHAND AT NAINITAL
HON’BLE SRI JUSTICE SUBHASH UPADHYAY

CIVIL REVISION NO.74 OF 2023

Hirdesh Sharma and Another ...Revisionists
Versus

Nazakat Ali Khan ...Respondent.

Counsel for the revisionists : Mr. B.D. Pande, learned counsel

Counsel for the respondent : Mr. M.S. Tyagi, learned Senior

Counsel assisted by Mr. Sunil
Chandra, learned counsel.

JUDGMENT: (per Mr. Subhash Upadhyay, J.)

The present civil revision under Section 25 of the
Provincial Small Causes Court Act has been filed against the
judgment and decree dated 10.05.2023 passed by the learned
Judge, Small Causes Court/ Il Additional District Judge,
Haldwani, District Nainital in S.C.C. Suit No.20 of 2021,
“Nazakat Ali Khan Vs. Hirdesh Sharma and Another”. By the
said order, learned Judge, Small Causes Courts Act decreed
the suit of the respondent /plaintiff for arrears of rent,
damages and eviction.

2. Learned counsel for the revisionists submits that a
suit for arrears of rent, damages and eviction was filed by the
plaintiff/respondent against the revisionists stating therein
that the plaintiff is the owner and landlord of House No0.4-297
(at present House No0.4-54) at Tanakpur Road, Haldwani
wherein the revisionists are occupying three rooms, kitchen

and washroom as tenant @ ¥600/- per month and the rent
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from 15.09.2015 to September, 2021 was due.

3. The boundaries of the suit property as described in
the plaint were garden of the plaintiff in the east, road in the
west, house of the plaintiff in the north and in the south a
lane and, thereafter, the house of the plaintiff.

4. As per the plaint, the father of the revisionists
Amarjeet Sharma S/o Buadutt Sharma was the original tenant
and after the death of Amarjeet Sharma the tenancy devolved
upon revisionist no.1 and the revisionist no.2, the son of
Amarjeet Sharma. The revisionist no.1 filed written statement
in the month of March 2022 wherein the relationship of
landlord-tenant was denied and it was contended that the
revisionists were never the tenant of the plaintiff.

5. It was further averred that earlier a suit was filed by
the plaintiff against revisionist no.1 for eviction and arrears of
rent which was dismissed and the finding recorded in the
earlier suit that there was no relationship of landlord and
tenant between the plaintiff and revisionist no.1 has attained
finality in the Suit No.12 of 2004 deciced on 12.09.2015. It
was further stated in the written statement that the suit
property is on a nazool land which was given to Shri Achhan
Khan on lease and after his death his wife Chhunni Begum
used to collect rent from the predecessor of the revisionists.

After the death of Smt. Chhunni Begum the tenanted property

Is under the Municipal Board, Haldwani. In the written
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statement, it was further stated that there is a dispute
between legal heirs of Acchan Khan and the plaintiff.
6. In the evidence affidavit filed by the revisionist no.1
it was stated that the revisionists had vacated the suit
property and are residing in a different property purchased by
them from one Shri Ranjeet Singh. It was stated in the
evidence affidavit that earlier the electricity bill and water bill
were raised in the name of Ranjeet Singh and now the same
are being raised in the name of revisionist, as such, the
revisionists who had voluntarily vacated the suit property and
are now residing in a different property are no longer the
tenant in the suit property.
7. The learned Trial Court, on the basis of the evidence
adduced before it, however, decreed the suit in favour of the
plaintiff/ respondent against which the present revision has
been preferred.
8. Learned counsel for the revisionists assailing the
said order and in support of the revision filed before this Court
has summarized his submissions as hereunder:
1) The revisionists had vacated the suit property
and are residing in a different property purchased
by them from Shri Ranjeet Singh.
2) The revisionist’'s predecessors were the tenant

in the suit property and revisionists were never the

tenant of plaintiff.
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3) Suit No.12 of 2004 was filed earlier by the
plaintiff against the revisionist no.1 which was
dismissed on the ground that there was no
relationship of tenant and landlord between the
plaintiff and revisionist no.l1, as such, the
subsequent suit filed by the plaintiff was barred by
principle of res judicata.
4) Though in the written statement, the
revisionists had not stated that they had vacated
the suit property and are residing in a separate
property purchased from Ranjeet Singh, however, in
the evidence affidavit filed before the Court a
specific stand was taken to the effect that the
property was purchased by the revisionist no.1 from
Ranjeet Singh and the revisionists were residing in
the aforesaid property and not in the suit property.
5) The documents filed before the Trial Court viz.
documents of purchase of property, photographs
and electricity bills were sufficient to prove that the
revisionist no.1 and his brother revisionist no.2 were
residing in a separate accommodation.
6) The finding recorded by the learned Trial Court
that the revisionists were the tenant of the plaintiff
and were not residing in the property purchased

from Ranjeet Singh is totally perverse and is liable
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to be set aside.

0. Per contra, learned counsel for the respondent

/plaintiff submitted that:
1) The revisionists have changed their stand at
different stages of the case. In the written
statement, there was no recital that the revisionist
no.1 had purchased the suit property and the
revisionists had only denied the relationship of
tenant and landlord.
2) Though the stand taken in the evidence
affidavit (filed by revisionist no.1 on his behalf as
well as on behalf of revisionist no.2), in absence of
any pleading in the written statement, was
inadmissible, however, the learned Trial Court
considered the evidence led by the revisionist no.1
and discarded the plea of the revisionists that they
had vacated the suit property and were residing in a
separate property purchased by Ranjeet Singh.
3) The finding of fact recorded by the Trial Court,
on the basis of the evidence adduced, led to the
conclusion that the revisionists were the tenant in
the suit property and the tenancy was inherited by
them through their predecessors.

4) In the earlier suit filed by the plaintiff against

the revisionist no.1 stating that the revisionist no.1
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was a tenant in one room set, the revisionist no.1
had taken a stand that he is residing in the three
room set (suit property) with his father who is the
tenant and, as such, the Trial Court had recorded a
finding and decided the suit by observing that
respondent no.1 was not a tenant and was residing
with his father in the three room set, however, after
the death of Shri Amarjeet Sharma, the revisionists
resided in the suit property and inherited the
tenancy. Thus, the subsequent suit is not barred by
principle of res judicata and the said issue was dealt
with by the learned Trial Court.
5) In case the revisionists were disputing the title
of the plaintiff in the suit property then an
appropriate application under Section 23 of the
Small Cause Court Act could have been filed by
them, however, the revisionists have made only bald
allegations in the written statement disputing the
title of the plaintiff in the suit property.
6) The question of title of the plaintiff with respect
to the suit property could be examined incidentally
and the contention of the revisionists in the written
statement that the property was a nazool property

and there was dispute between the legal heirs of

Acchan Khan was dealt with by the learned Trial
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Court, on the basis of the judgment passed by this
High Court in misc. writ petition WPMS No0.3375 of
2019 and it was held that the plaintiff is the
owner/landlord of the suit property, on the basis of
the Will executed by Smt. Chhuni Begum w/o Late
Shri Acchan Khan.
10. Heard learned counsel for the revisionists and the

plaintiff /respondent and perused the record.

11. Learned Trial Court for adjuciation of the suit had

framed the following issues:

“1. T TGT TIT F T—qISPHIeT & G W FIeT 87

2 T TG T FAGIETT P Teg §q7 vqrH § [BYRISIN & GEE AT G 3T Ve &
ST 35 arel INT BET AT 87 I} &7 al FHa?

3. T FIAGIGITIT JITIT TRIRT 9V 600,/ — WUIT FlHIE #1 &Y W [BVRISIY JI§IE dof
37 87

4. R FAGE GINT TR P TSl @ vacd I W& FBIV [BI7 T 8 forvrd o a8
FeTIT T W 95T 817 I 87

5 T FIaqrdl T Jisl & feid 15.09.2015 W RIqeY 2021 d& 7T [BVRIT &7 781
far g1 forg SV g8 Feaia e W 9] 817 I 8/

6. FIT FNT [RTHT 02.09.2021 F FIQT & V& HE & SUNT FlAqId] Fo77d T
W& §7@cT 81 I &/

7. rgan?’

12. The facts which are not in dispute in the present
case are that:
1) The revisionists in the written statement had
not taken a plea that the tenanted premises was
vacated and they were residing in a separate house
purchased from Ranjeet Singh. The said stand was
taken for the first time in the evidence affidavit.
2) The revisionist no.1 in the earlier Suit No.12 of
2004 filed by the plaintiff had taken a stand that he

is residing with his father who is a tenant of the
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plaintiff.
3) The revisionists in the written statement had
claimed that the suit property is on nazool land and
was given on lease to Achhan Khan and after his
death his wife Smt. Chhunni Begum used to collect
rent from the predecessors of the revisionist.
4) In the evidence affidavit filed by the revisionist
no.1l on his behalf and on behalf of revisionist no.2 a
stand was taken that revisionists are residing in a
separate house purchased from Ranjeet Singh and
the tenanted portion was in possession of the
revisionists till 2016 and the same was vacated
thereafter in the year 2016 itself. It was also
admitted that the predecessors of the revisionists
were residing in the tenanted portion since 1947.
13. Learned Trial Court, on the basis of the evidence
adduced before it, decided Issue No.1 to 4 and held that the
suit was not barred by the principle of res judicata and the
relationship of landlord and tenant was established between
the plaintiff and the revisionists.
14. With regard to the finding that there exists a
relationship of tenant and landlord between the parties, the
learned Trial Court reached to the said conclusion on the basis

of the fact that in the earlier Suit No.12 of 2004 the revisionist

no.1 was said to be a tenant of one room and therein the
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revisionist no.1 had taken a stand that he is residing with his
father in three room set as his son and not as a separate
tenant.
15. The learned Trial Court in Suit No.12 of 2004, as
such, concluded that the relationship of tenant and landlord
between the revisionist no.1 and plaintiff on the one room set
alleged to be in the tenanted occupation of revisionist no.1l
was not established. After the death of the father of revisionist
no.l, the tenancy was inherited by him from his father
Amrjeet Sharma, who was also impleaded, as party/
respondent no.2 in the earlier Suit No.12 of 2004.
16. Learned Trial Court also took note of the fact that in
the written statement filed in Suit No.12 of 2004 the father of
the revisionists Shri Amarjeet Sharma and the revisionist no.1
had admitted that there exists a relationship of tenant and
landlord between Shri Amarjeet Sharma and the plaintiff.
17. Further the revisionists in the evidence affidavit had
submitted that they were residing in the suit property since
1947 though a stand was taken that the revisionists had
vacated the property in 2016. The learned Trial Court took
into consideration the fact that the revisionists had changed
its stand at every stage as in the written statement it was
stated that the suit property is on the nazool land; in the

evidence affidavit it was stated that the property was

purchased by revisionists from Ranjeet Singh; and again a
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stand was taken that the suit property was vacated in 2016.
The findings recorded by the learned Trial Court in paragraph
nos.30 to 37 of the judgment reads as under:

“30. 39 gIF Tg [ldare T & [F ad] GINT I GHIKT & VH BHY
P 97 §d 4 UH GHIHT qIT GE&IT 12,2004 JIord 197 TIT o orerd
glaardt o 1 g<IT  IH SV S fAar vao srAvefid IEf GINT 39T
STaIGSTaT ]I &Y % JIT Bl ¥HBINT 9T [ Fo77d THfad gv STHvefid
IH 600,/ — ®IIT GG Pl eV W [BVRISIY I§IE got a8 ofl
fAGTeor =TT GIRT AT AT 3N T GRIT T 1 AT 7 ot g8 Aol
Feraa Vel fore 3q FIAaieTor Uv Uveliye @1 gl ] §laT &/ U
7 39 39 i d GG §INT SUNIET T W& GBIV BV BT e T8 &
& g8 fvrRIerT &1 TRy Gv J7—pT—TBNT Heodl I8 VT FGied &
fore] gt S7% &I'T §9 qI8 4 qIider qieerd Y s 9qe g5 o o)
gl &/

31.  OyNIFT @i H HAGIGNTT 9gel 394 Siqieerd H I8 BT DY
SUNeTT §Y [ Fo7Id wRiaT 32T &IT @ off SV 3P Fg & FURT
TJE WHIaT GIB] Uil G §7F B §s, olldT FTH g P FUNT,
Flfdr I8 FEIT Tl THIT of] ¥l SIvIGUS FHN B §5 | TP
TYNIT GIGGIRITOT 37U e I 9F H T 74 HeF & W SuNerd
&Y &TeTlid eIy 39 &1 § GIqI9eId & F W FIEY GIHY Wied 78]
& WHd &/ §9lerd 3 a FIAGRITT & @ qeTT 781 & uvyg AT Bl
gIe =TT HIGGIRITT & G el &7 4 ool Il BV =l
ardl 8/

32 HIAGIRRT @& e 99 g 4 de T B B TN T§ TR
voria Rig @t off siiv a8l gwar gsel el grt &1 o1 oTET #va o SV
79 T8l Volld RIE W SHYNTIH & 8T Fold Wied I8 wHElay @Yie o
ar ag 9 FHIaT @ Hlleid g/ ST TABY TP §IRT T& BICHTE BTG
HeRIT 337,/3 AT 5 TGS 139 & Gl [& GGk & Siger aral &l
JITIT THIRT T GTP Head qiell Tl Ol & SoTT—3eiT & P 8/
IAGIEITT @ GIRT 37 BISHITHT & TrEgH & I8 HET BT TINT 1537 77
& Yofla Wig @& waiar Siiv 3z @ &1 THElaT g4 3erT—3IrT & 3V
gg ol T Yolla s @ wHEfaT v Y8 V8 & T9T GFP GINT o &I Pl
T T &eofl  Yger & aql &I AT 13T o7/

33  WIGIH Il FAARKITT FINT FITIT @HElaT FT peorl qral d &
T o7 @ GTP GINT YT Taigerd § T8l BT cibv T FEY o AfbT
glaarcror 7 39 Srargerd # al O pis dYT & T8 [ T9r T
wET 99 UF H g §id B FE] GoArdl [ [ GElT aId] &l Fed!
THIAT BT Boll B & QAT 9T TP STNFT 118 BISIITE B FIfda
&1 BT TIAT & I8 Qared g7 @ 8 Jfed g8 & qiiT 4 Qg
HaT IV S9T HIT Pl Yalg @ I B ABY I8 B T SV =TT Bl
ST THIRT SIeTiT—37eTiT 8197 a7 T Gidid $% THer 5§ 3eTi—37e7T
131 &I @1 ®I [dare FiGaisi T ERT g9 H SOraT & 78 AT Y 3T
off 397 TVE P WET W UT FYITI B HWIET BT BT TITT BT T
f& ®ag o wred ¥ sy avardor 781 &/

34. §€P SIANFT FIAGRITT FINT SUNIFT JIe 4 qHl @gd 337 o

337,/2 WEIRT g8 TRV UG [, gl & f@or 7 wIIaT 3’ & guH

BT TR 337,/6 TTRIT 25 §Ifger & 79 & il [ gfaardt wo—1

BT Tl Silv Yoflaq Nig @ 719 &1 §7 69 & qIaq T I 99 & [

g&1 TV ST G W WHIYT FUF & [ord Uv FIAGRTT & SN

TITIT GG $T [3avT 9 IR W Ao 78] @Iar &/ §9 GV qIal &RT
10
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W [T T [ e @I & Ur 9Y OiE SV 4 wRiaT diga & aor
59 GEiT ¥ §ic d [FEor g@nfe H go & U9 H HAaidier & a@
SITETIRENT & G &/

35 Ol8T d@& [dorcll grl g @ Qo7 &T 49T & I GV g BT
gq & f& [{9eh 7 o & TgiorT & N OV v i Ffea @ wEfad
T Glfors 78] FIFT O Gl 8/ Svlord qifdger 19orefl @ arl & fdor @t
BICIGITAl BT BIS ST FlAarGTor & 781 @7 o wHar 8/ sleld vy
GIAaGr&ToT 3T T8 BEBY dol 37 V& & [ T iy g ford TEfar
H g8 V8 V8 & 98 YIF—JYFE &/ VH H FAa@er g7 S1u & HI b
9T Girebv YT 19 G ve &/

36  HIAGIRITT & STgVIR 7% GV I8 FHlaT vofld g & &I @1 T
& fored qI9d Ged IV G AT 517 W VP BIC] T JToAIpd SHYNT]
G T I 8 forad Flaard T gIT @ifda o 78 @erar Tar &
9P JIARFT FIAGIRITT GRT 87 § §9 T2 &I =gy &T &7 4v
ol W TE [FAT TAT [ geTIa GEicd @ Allerd Yolld Mg de §Y/
G SHYRTH] AT SelE & [ord @ildd dYd dd BT AT
GGG §I/T T&T 197 797 &1 Vi e geidld gir & [ glaardier
J5T AP W J—FR TT BT B GGT V& & IV [HT Wy VpiAT
PV GG 7 FIGT BV VE &/

37. OUYNFT IS H V% V% GGG Y4 @BI%T G5 W&l 12,2004
q qrdt @ geTITd FHEiar &7 Gileid 8197 U9 379+ 9T AT ITEH Bl
59 GHIaT U¥ 600,/ —%Y4T FIGHIE ®1 G¥ W [BVIGIY EIT BN BY gD
& 3liv 7 gIvT 59 72 ) ¥ ¥didIv [BIr 7T [ g8 Sl g fOar &
Wl GFHT giare 819 @ T gv gITIid wEiaT Uv 99V BV Ve &
foree wgee & 1 o rEvSliq IFf @1 Fg @ SYRIT HIAAIGITIT @l dalv

FIReTT 9 TRfT @ [¥der) g §% 8 /"

18. With regard to the fact that the property was a
nazool land the learned Trial Court took into consideration the
registered sale deed filed by the plaintiff of the year 1935 of
Late Achhan Khan and the order passed by the High Court of
Uttarakhand in WPMS No0.3375 of 2019 which was paper
no.52-C/2. The learned Trial Court also took into consideration
the statement of Jayant Kumar, DW-2 an employee of the
Nagar Nigam and DW-3 Chandan Singh an employee of the
PWD Department.
19. The finding recorded by the learned Trial Court in
paragraph nos.38 to 48 of the order reads as under:

“38.  FIGGIRITIT §I°T 379 Gargard H qial & HlIBIl 8% W GBIV BV

SV WHIRT B GNBIN B THEIaT 197 9T 8/ §9 GV FIIITd I8 T
11
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BT HITITFH Ut & [ arc] §INT FITIT Rl GRI9F 1 T I
T o, [orered ree @I VT I8 WHET 9 1935 § &9 @1 T4 off v
T7®] Fg & TUNT T§ GHIT GBI Gofl G &d Bl FTT g8/ IR
GIVT 3197 FIH] & THST H 1935 B Vored] B W& Flalerd BTG weEy
497,/2 TITIT 6 YT d fger @1 T 8/ U F qISt GINT 97 HY!
P [AegeT T & o & v vforees qwdrdel 8 i gy 1935 @7 &

W Rig farar 17 & foret e & wifda a @ Sraedear 78 &/

39,  §9% NI T&T gV I8 4 gEcqqul 7oy & [ seeT &7 # 5
P T TEP I YT @I B q7E] 7 G JUH B [ T GIT Bl
THlaT @ FI9q A 7 T @ HF gHeH [ G $7T §7 FH
qHeH H EeT G @ GEIar @ i &1 il T o A
SaIVIEUE Gz ~rierd T M Re [AdierT (va,/vv) To 33752019 H
7T T fore) g gArael! # e g 5277,/2 T 31 Giqs &/

40.  §HPH SUNIT FITIT FHEIT U @i §TH B JHIT & STER GV
&l dT TH 9 g3, o7 19 B GdlHl 527,40 AT 41, TG
GIT @Ifger &1 T & 3w SR gFraesl ¥ TN Giferdr H 4 qrdt
FT TH GITIT THIaT d AN Gilerds e 3T & ford@d §I9d T paoT
TIRYGIICIBT & & Y [T @ Gia 97 a SvH] ¥Hlq 107 gF/Eel] 4v
q1geT 1 T & Fled qIE GIRT ¥W9F Yd H GHIHT qI8 Wl 12,2004
faofr &1 giad va TV Gliferdr B &Y [FENT B Gia Y 2006—11 B G=T
gioferfa g IgT 267 F 26,72 TIIT 8 FGT P E )

41. TG GIT 39T Y B YT IIT T GET p HEIH 7 g a7
7T & GelF GG VT 8Y I8 79T I § FH B Il AT
g/ Flaardror  grT 87U IEf @l S0Seqo—1 B wY H GORIT BT
T fOTTH GWd GRT I8 BT AT T f—fored 9a7 H g8 VE Vel &
SVH TY 2016 W Y4 SWHT 717 T 78] & OV OV THT Pl eIl s T8
g T T8 2016 P SUNT TINGIferdl F UH P BT GBI T T T8
83T/ IS GINT AT d¥Ip W 3T TH TINGIIHET H T BT fordr T

&/ 99 TeTId THlad # Jdiv [BVRIGIY §9f 817 @1 Usel BIS GBI T8
ot/

42 g9 FPIN §9 TAE H I§ YU BN Tedl Tl & 1F FIIT
THIaT gv qid) 7 T JdiN Fifoid T SWd g 9vid [9ar & T1H §aiv
[BRRIGTY &5 el 1T & T JIdqe §9F, I9D ENT Hig HrIael 7
[&IT ST @ g9 @HIRT aie H 9 wHiad §v 39 [9ar @ 600,/ —
WU FlaarE @& &7 W [BVRIGIY B, GiaqieiTT & SUNIeT 9ic &
FITl P [Awg TIaT 8 IV SV FIAqIGIT B §9 FHN B B W
gelefa glar & 1& gfaardror =rarery # waes gren W gureerd T8 §v &

43 FIGGRITT §RT ST AR TAIE G [d TV [T H BT & Bl
g SloSTg0—2 FYgd 1HIT AT [o7eFH TaiE VT Fe GEr 4 & I8
FT [HIT TIT TG BT TH FITIT FHIT H T 17 BHY o
31l 817 @1 §id HEd §Y qIel BT A4 &9 &7 P §id B!/

4. 39D IfaRFT fove & 7 71918 7 Ve HYT [HT f— GV Y
2006 W T 2011 TIT qY 2016 W TY 2021 & HIPH] Vorwe¥ Bl AP
T8l & 99T HiP v ¥g7 T8 &/ g8 IY 2006 H TY 2011 W GHEIAT
HePp] Vorvey Frgiory H ey 781 377 &/ 9% §¥7 §id @l GBI 78 8
f& sravefid I@f 3rrar G9d UF 849 IHf T BET IEH[ & A Higoo
STPYY VS P [ HH17 & 715 BV [FFNT TV 977 §IT 1597 797 81/

45 S FPHIN I TTIE P I GGG B [59H FHIw HT B e
7&] ygard & dled §F AT W GG P & FI Bl g [AAdr &/

46.  FH FHIN FIAGRHTT FINT SoS<qo—3 T"T e o] @l
12
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goferT BT T G 1 Yos<qosio [T H @rd & A ST GeT
ge H TE BT [HIT [—Toel VIoweY Wl 9 Gl I8 379+ Wi Il &

q 3T @I, Tored @7 d B §77 F & e @ 75 g7 Hig

wHaT Siibd 78] &/

47. 39 TqiE W Oi9 forvg @1 T @ S W 995 &RIr -8
VoIveY Y 1934 W Usol P 8 IWP §I] W W VloiweY d 39 [T d&

HIg T4 TR &9 78] &9 T &/ 79T VIoreey H TH SiHIT @1 [9aver

8/ 99 U¥ [T ya; @71 g fQavr 78 &/ 96 FoqF & & Tuer qiha)

P o §IrET oGy Brifory d 83T & off

48 VW H JE W & GIaT & 1& GGG 7 987 Fcidl W ay 1934
¥ gd @ VIorveY @l UqE P OARIT | FIIdd H EIed B odid
geTIa GHElaT Y 1935 4 @%@ T o 3V SHH SUNIT Evarivd
EIBY Sidd: aI&t & TH &9 gg ol & e G qula: Rig fdar e 8
TIGaI&ITIT GIRT TR 7774 g7 W qEar &1 SE9FN & d8d qadl are)
T oft ST Q¥ qET ST & Flid §aT I FINT df IE dHiaT
1935 4 & 13%7 &V T T off  §elerd GGG T {119 IE Gl
PIST IIAT T 17 HCHIH P [ord FTET B & Gl [ TGSl

glar &1

The issue with regard to the locus and title of the

plaintiff with regard to the suit property could be considered

as merely incidental in issue and not directly and substantially.

The Hon’ble Apex Court in the case of Dr. Ranbir Singh Vs.

Asharfi Lal 1995 (6) SCC 580 held that the question of title

may be examined incidentally but cannot be decided

conclusively in an eviction suit and it was held in paragraph

no.9 of the said judgment as follows:

“9. It may be pointed out that it is well-settled law that the
question of title of the property is not germane for decision of
the eviction suit. In a case where a plaintiff institutes a suit for
eviction of his tenant based on the relationship of the landlord
and tenant, the scope of the suit is very much limited in which
a question of title cannot be gone into because the suit of the
plaintiff would be dismissed even if he succeeds in proving his
title but fails to establish the privity of contract of tenancy. In a
suit for eviction based on such relationship the Court has only
to decide whether the defendant is the tenant of the plaintiff or
not, though the question of title if disputed, may incidentally be
gone into, in connection with the primary question for
determining the main question about the relationship between
the litigating parties. In LIC v. India Automobiles & Co. [(1990)
4 SCC 286] (SCC pp. 300-02, para 21) this Court had an
occasion to deal with similar controversy. In the said decision
this Court observed that in a suit for eviction between the

13
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landlord and tenant, the Court will take only a prima facie

decision on the collateral issue as to whether the applicant was

landlord. If the Court finds existence of relationship of landlord

and tenant between the parties it will have to pass a decree in

accordance with law. It has been further observed that all that

the Court has to do is to satisfy itself that the person seeking

eviction is a landlord, who has prima facie right to receive the

rent of the property in question. In order to decide whether

denial of landlord's title by the tenant is bona fide the Court

may have to go into tenant's contention on the issue but the

Court is not to decide the question of title finally as the Court

has to see whether the tenant's denial of title of the landlord is
bona fide in the circumstances of the case.”

Thus, the finding of fact recorded by the learned

Trial Court on the question as to whether the plaintiff was the
owner /landlord of the property and the relationship of tenant
and landlord existed between the revisionists and the
respondent are based on proper appreciation of facts and
cannot be termed to be perverse.

22. The other finding recorded by the learned Trial Court
that the suit was not barred by principle of res judicata is also
based on proper appreciation of the evidence placed before it
and cannot be termed to be perverse.

23. Learned counsel for the revisionists had argued that
the finding recorded by the learned Trial Court that the
revisionists were residing in the suit property and were not
residing in a separate property purchased by them from Shri
Ranjeet Singh is perverse. He submitted that the agreement
to sell, other evidence and the photographs enclosed were
sufficient to demonstrate that the revisionist was residing in a
separate property other than the suit property.

24. This Court had considered the finding recorded by
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the learned Trial Court on the said aspects which are as

follows:

“32. AR @ weg Ivy gyF H dE T HF B SR I8 THEaT
voria Rig @t off Siiv a8 gWar gser e urt @1 o1 GTET #va o SV
o9 GEld volld g W SHVRTIH @ ded Foid Wisd I8 wHElal @¥i] o
ar ag g9 FHiaT @ Hlleid §Y/ 37 TABY FTP G T& BICIHTE BTG
T 337,/3 ST 5 G 179 & Gl 13 FIGGIGITTT & SR ara] &)
FoTTT WHRIaT T GBI Heal qiefl WRlaT, Off [ 3eri—3/eiT & @& &/
TG @ GIRT 37 BISITHT & TrEgH & I8 HET BT TINT 1537 77
& Yofla g &1 w8iaT Siiv 3z @ &1 TElaT g4 3erT—3Ir T & 3V
gg T Vofla Kig @ TEIaT UY V8 Ve & a7 9P FINT 35T &I Bl
THfaT T &eofl  Yger & aql &I AT 13T o7/

33 WIGIH Jfe FATEITO FINT TG WHElad #T peorl qrel d &
fear o7 @ GTP GINT 39T Faigerd § T8l BT by T AT o T
glaardror 7 39 Sargerd # al O Pig dYT & T8 [ T9r T
WET 99 UF H ¥ i B FE] GoArdl [ [ GElT aId] @l Fwd!
THIAT BT Bl B & [T T §FP SANFT 11T BISIITE B Tifda
& BRI TIAT & JE Qared g7 @ 8 dfed g8 & T o Qg
HaT SV 39T HGT Pl Yalg @ VT Bl ABY I8 B T SV =TT Bl
ST THIRT IeTiT—37eTTT 8197 a7 T Gidid 3% THer H qF 3eTiT—37e7T
131 &I @7 ®I [dara FiGais T ERT Y9 H SOraT & 781 AT IV 3T
off 397 TVE P T W UT FYIFI B T BT BT TITT (BT T G
f& &ag o wred ¥ gag vardor 781 &/

34.  §HP JANFT FIATRNITT N STRIFT G5 H Al @qd 337 H
3372 THEIRIT g8 THY UG e gl @ [do7 7 g 3’ & guH
BT T 337,/6 TTRIT 25 qIger &3 79 & Gl [ gfaardt wo—1
BT Tl Silv Yoflaq Nig @ 719 &1 §7 69 & qIaq ey a7 99 & 1%
g&1 TV 3T G W WHIYT FUF & [ord Uv FIAGRTT & SN
TITIT FHEIRT P [3avT 9 FHEIRT W Ao 78] @Il &/ §9 GV qIal &RT
W [T T [ 3720 @I & Ur 9 W8 SV 4 wRiaT diga & aor
59 AT ¥ §ic d [FE0 g gor &/ V9 H HAaicier & a@
SITETIRENT & S &/

35 Ol8T d& [dorchl grl g @ Qo7 &T 49T & I GV IJIrd BT
gg & 1 [ 7 o & GgiaT & N gy e o T ar wEfa
BT Hlfcid T&1 71T Off T &/ Felerdd ifeger fdorefl @ arl @& o7 &1
BICITITA] BT HIS T FIATTGITOT B T8 @47 O WHaT 8/ Sl vy
TIAarToT 3T T8 BEBY dor 3 V& & [ T iy g ford Tty
4 g8 V8 V8 & I8 YIF-JYFE &/ VH H FAaI@Ier gIvT S1u & HIA @
9T GirepY YT 19 G v8 &/

36.  HIAGRRIT & SR G9% EINT I8 FHEIaT vofld g i &I B T
& fored qI9d Ged IV qe AT 517 W VP BIC] T SToAIpd SHYINTH]
qIfger [ AT 8 forvia FIAqrdiTer g iied Hl T8 @ Tar &
5% SIANFT FIATIRITT GIRT 985 § 5 @27 &I =gy &NT &7 Uv
ol W TE [FAT TAT [ geTIa Gl @ Allerd Yofla W de g/
GG SHYRTH] AT AT & [o7d @idd #T aF B FIT
GIAGIEITT §IRT Tl 1697 77 &) V6 F vgee gereld giar & & giaardirer
J5T AP W JIN—IR 37T BT B GGl V& & IV AT W VHiAT

&Y gFIge H qIfeger v ve &)
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25. This Court has also considered the copy of the
unregistered agreement filed by the revisionist no.1 before
the learned Trial Court which reveals that there was no
boundary mentioned in the said agreement. Copy of the said
agreement which was filed before the learned Trial Court

reads as under:

SHYNTAT /. THIRT BITHT

71 g5y gmf g7 g s sl IEL A aaeye OIS, a8 d0—4, §egT), forelr
AATTT BT E N T FHURTH S THIT BITH BT TTH GET & Tl 3T 4 vhia g
U7 w0 §9qv g, 99! 47T gord & & @7 §9 FHENAH S GElaT FTTH H g
75 &)

&I ver @7 v g5 i HHIT STHYY VS, IS F0—4, EegTH], TTYT AHldeT H erd
&/ IoreT 71T @I 31T FH Y& S Hl GV HIE ST, 2014 H FF0— 975000,/ — G
7 HIeT HGIT P FI Y [ord] T & GHT FBIT Gl [ 35X45 T e gv g7 g3 & ey
ggT GV [915T & GFT FHYNTH Hed HBIT Bl FI0—500,000,/— BGY FTH Y& FIRT [AT
7&7 HHIT WqH Bl ARG GT BY G T § T VY I Fa0—4,75,000,/— PGAT &%
21.04.2016 & TH& 37T Y 397 77 &/

39 G HPIT W 9T FIT T W AT gET 7 PIg a7 Y T& V8 TIT & T9T
GFT HBIT BT Heoll FIH G&T Bl TP GV & Q97 T 8/ FHITY T8 FHINATH, BITH]
35T fe7Ip 21.04.2016 &I TN ®a% TGIEIT & &Y [T TIT & Tlld W9q Ve g qad

IV PTT 3T HPh |
80 TeJH U&T T 80 121 ver qeprT fAdar

TarE | 1) HarEy gad QT

2) g1 [98T¥] clieT BTH

Rlo wrorger &rer faared S+iarel”
26. The said agreement, admittedly, was an
unregistered agreement wherein there was no boundaries of
the alleged house purchased by the revisionist no.1 from
Ranjeet Singh. The said unregistered agreement was not
admissible in evidence. The learned Trial Court thus rightly
concluded that the revisionists failed to prove that the
photographs enclosed by them were of different building and
In absence of any such stand taken in the written statement
the said evidence was not trustworthy. Here it would be
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apposite to take into consideration the view taken by the
Hon’ble Apex Court that any amount of proof offered without
pleadings is generally of no relevance. The Hon’ble Apex Court
in the case of Shivshankara Vs. H.P. Vedavyasa Char,

(2023) 13 SCC 1 in para 64 has held as hereunder:

64. In the decision in Duggi Veera Venkata Gopala
Satyanarayana v. Sakala Veera Raghavaiah [Duggi Veera
Venkata Gopala Satyanarayana v. Sakala Veera Raghavaiah,
(1987) 1 SCC 254] this Court agreed with the observation
made in the earlier decision in Hasmat RaivVv. Raghunath
Prasad [Hasmat Rai v. Raghunath Prasad, (1981) 3 SCC 103]
that any amount of proof offered without pleadings is generally
of no relevance. In Duggi Veera Venkata Gopala
Satyanarayana [Duggi Veera Venkata Gopala
Satyanarayana v. Sakala Veera Raghavaiah, (1987) 1 SCC 254]
with respect to the aforesaid observations in Hasmat
Rai [Hasmat Rai v. Raghunath Prasad, (1981) 3 SCC 103] this
Court held, “we respectfully agree with the above statement of
law and reiterate the same”. Further, it is also relevant to refer
to para 85.6 of the decision in Union of India v. Ibrahim
uddin [Union of India v. Ibrahim Uddin, (2012) 8 SCC 148 :
(2012) 4 SCC (Civ) 362] , which reads thus : (Ibrahim Uddin
case [Union of India v. Ibrahim Uddin, (2012) 8 SCC 148
(2012) 4 SCC (Civ) 362] , SCC p. 182)

“85.6. The court cannot travel beyond the pleadings as no
party can lead the evidence on an issue/point not raised in
the pleadings and in case, such evidence has been adduced
or a finding of fact has been recorded by the court, it is just
to be ignored. Though it may be a different case where in
spite of specific pleadings, a particular issue is not framed
and the parties having full knowledge of the issue in
controversy lead the evidence and the court records a
finding on it.”

27. Thus, the finding recorded by the learned Trial Court
that the revisionists failed to prove that they were residing in
a separate property purchased by Ranjeet Singh cannot be
said to be perverse.

28. This Court has also considered the finding recorded
by the learned trial Court with respect to issue no.5 and 6

wherein the learned Trial Court on the basis of the evidence

17
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adduced has recorded a finding that the notice dated
02.09.2021 was received by the revisionst and he was in
default of payment of rent. The said finding recorded by the
learned Trial Court does not suffer from any material
irregularity and in absence of any cogent evidence by the
revisionists this Court is in agreement with the reasoning
given by the Trial Court on the said issue.
29. Thus, looking into the entire findings recorded by
the learned Trial Court, this Court is of the firm opinion that
there is no perversity in the order passed by the learned Trial
Court.
30. In view of the above, the revision fails and the same
is, accordingly, dismissed.

31. As a sequel thereto, the miscellaneous applications,

if any pending, shall stand closed.

SUBHASH UPADHYAY, J.
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