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HIGH COURT OF UTTARAKHAND AT NAINITAL 

HON’BLE SRI JUSTICE SUBHASH UPADHYAY 
 
 

CIVIL REVISION NO.14 OF 2026 

14h August, 2026 

 
Sri Mayank Verma     ...Revisionist/ Respondent 
 

Versus 
 
Sri Shivam Joshi        …Respondent/ Plaintiff. 
 

 

Counsel for the revisionist  : Mr. D.C.S. Rawat, learned 
counsel.  

Counsel for the respondent 
 

: Mr. Tejas Agarrwal, learned 
counsel through V.C.  

 
JUDGMENT: (per Mr. Subhash Upadhyay, J.) 

 

  The present civil revision under Section 25 of the 

Provincial Small Cause Courts Act has been preferred against 

an order dated 02.02.2026 passed by the learned Judge, 

Small Causes Courts/ Additional District Judge, Kotdwar, 

District Pauri Garhwal in SCC Case No.24/2025, “Shivam 

Joshi Vs. Mayank Verma” whereby the learned Trial Court has 

allowed Application No.23-C filed by the respondent/plaintiff 

to take the new amended evidence affidavit on record and to 

withdraw the already filed evidence affidavit. 

2.  The respondent/plaintiff filed SCC Suit No.24/2025 

against the revisionist / respondent for arrears of rent, 

ejectment and mesne profit. The respondent/ plaintiff in 

paragraph nos.1 and 2 of the plaint made the following 
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averments: 

“1& ;g fd oknh f'koe tks'kh xks[kys ekxZ] dksV}kj fLFkr ,d Hkou dk 
Lokeh gS ftlds Hkwry dh if'pe eqgkuh yxHkx 150 oxZQhV dh ,d nqdku o 
Hkou ds Hkwry o cslesUV ij fLFkr ,d xksnke tks Hkwry o cslesUV feykdj 
yxHkx 600 oxZQhV {ks=Qy esa gS ij çfroknh vius firk ds le; ls fiNys 
yxHkx 50 o"kksaZ ls fdjk,nkj pyk vk jgk gSA orZeku esa fdjk, dh nj 2000@& 
:i;s çfrekg gSA 
 
2& ;g fd çfroknh dh fdjk,nkjh okyh nqdku o xksnke o lhek,¡ fuEu 
çdkj gSA 
 

¼v½ fooj.k ,oa lhek,¡ nqdku 
 

çfroknh dh fdjk,nkjh okyh nqdku tks yxHkx 150 oxZQhV {ks=Qy esa gS ftlds 
iwjc esa oknh dh lEifÙk dk vU; Hkkx] if'pe esa xks[kys ekxZ] mÙkj esa xyh ckn 
fcuksn vxzoky dh fdjk,nkjh okyh nqdku rFkk nf{k.k esa oknh ds Hkou dk 'ks"k 
Hkkx gSA 
 

¼c½ fooj.k ,oa lhek,¡ xksnke 
 
çfroknh dh fdjk,nkjh okyk xksnke tks Hkwry o cslesUV feykdj dqy yxHkx 
600 oxZQhV {ks=Qy esa gS ftlds iwjc esa oknh dh lEifÙk dk vU; Hkkx] if'pe 
esa oknh dh lEifÙk dh jbZl dh fdjk,nkjh okyh nqdku] mÙkj esa oknh dh lEifÙk 
dh [kkyh txg ckn xyh o xyh ds ckn iapk;rh /keZ'kkyk dksV}kj rFkk nf{k.k 
esa vU; dh lEifÙk ftl ij vkuUn fla?kkfu;k dh isaV ikfy'k vkfn dh nqdku 
gSA” 
 

3.  The revisionist/ respondent in his written statement 

admitted the said averments. The respondent / plaintiff, 

thereafter, filed his evidence affidavit. However, as per the 

case of the respondent/plaintiff, due to inadvertence, the first 

two paragraphs of the plaint averments, which are related to 

the details of the property could not be mentioned in the said 

evidence affidavit. As such, an application no.23-C was filed 

whereby it was prayed that the earlier evidence affidavit may 

be permitted to be not pressed/ withdrawn and the plaintiff 

may be permitted to file new evidence affidavit. The said 

application reads as under: 
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“U;k;ky; ek- tt [kQhQk @ vij ftyk tt egksn; dksV}kj 
 

[k- okn la- 24 lu~ 2025 
 
f'koe tks'kh               --------------oknh 
 

cuke 
 

e;ad oekZ             ------------çfroknh 
 

u;k 'kiFk i= çLrqr djus gsrq çkFkZuk i= 
egksn;] 
 
 mijksä ekeys esa fuosnu gS fd oknh dh vksj ls çLrqr oknh f'koe tks'kh 
ds 'kiFki= es Hkwyo'k Vkbfiax dh xyrh ls nks iSjk vkus NwV x, gSa ftuesa fd 
lEifÙk ds fooj.k vkus FksA oknh iqu% u;k 'kiFk i= çLrqr dj jgk gSA ftlesa 
lEifÙk ds fooj.k okys nks iSjk tksM+s x;s gSA 
 
 vr% çkFkZuk gS fd oknh dks iwoZ esa nkf[ky oknh f'koe tks'kh ds 'kiFki= 
dks ukV çSl djus dh btktr çnku djus dh —ik dh tk, rFkk lEifÙk ds 
fooj.kksa okys nks çLrjksa dks lfEefyr dj çLrqr fd, tk jgs u, 'kiFki= dks 
çLrqr djus dh btktr çnku djus dh —ik dh tk,A 
fnukad 5-1-2026 

gLrk{kj 
vf/koäk 

Okknh” 
 

4.  The revisionist / respondent filed an objection to 

the said application, however, by the impugned order dated 

02.02.2026 application no.23-C has been allowed and 

assailing the aforesaid order, the present revision has been 

filed. 

5.  Learned counsel for the revisionist / respondent 

submits that an evidence affidavit once filed cannot be 

withdrawn and, as such, the order impugned is liable to be 

set aside on this ground alone. 

6.  Learned counsel for the revisionist / respondent in 

support of his contention has placed reliance on the following 
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judgments of Bombay High Court: 

1) Digambar Ramchandra Bawaskar Vs. Soma 
Prabhu Pawar and Others [2018(1) Mh.L.J.] and; 
2) Abdul Samad (since deceased) through LRs Vs. 
Abdul Wahed in Writ Petition No. 6779 of 2009 and 
Writ Petition No.1892 of 2017 
 

7.  Per contra, learned counsel for the respondent / 

plaintiff submits that the mistake in the earlier evidence 

affidavit was due to inadvertence and no prejudice would be 

caused to the revisionist in case the new evidence affidavit is 

taken on record. 

8.  The moot question before this Court is that as to 

whether the evidence affidavit once filed can be permitted to 

be withdrawn. Order 18 Rule 4 of the CPC, which relates with 

the recording of evidence reads as under: 

 “2[4. Recording of evidence.—(1) In every case, the 
examination-in-chief of a witness shall be on affidavit and 
copies thereof shall be supplied to the opposite party by the 
party who calls him for evidence: 
 
 Provided that where documents are filed and the 
parties rely upon the documents, the proof and admissibility 
of such documents which are filed along with affidavit shall 
be subject to the orders of the Court. 
 
 (2) The evidence (cross-examination and re-
examination) of the witness in attendance, whose evidence 
(examination-in-chief) by affidavit has been furnished to the 
Court shall be taken either by the Court or by the 
Commissioner appointed by it:  Provided that the Court 
may, while appointing a commission under this sub-rule, 
consider taking into account such relevant factors as it 
thinks fit. 
 
 (3) The Court or the Commissioner, as the case may 
be, shall record evidence either in writing or mechanically in 
the presence of the Judge or of the Commissioner, as the 
case may be, and where such evidence is recorded by the 
Commissioner he shall return such evidence together with 
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his report in writing signed by him to the Court appointing 
him and the evidence taken under it shall form part of the 
record of the suit. 
 
 (4) The Commissioner may record such remarks as it 
thinks material respecting the demeanour of any witness 
while under examination: 
 
 Provided that any objection raised during the 
recording of evidence before the Commissioner shall be 
recorded by him and decided by the Court at the stage of 
arguments. 
 
 (5) The report of the Commissioner shall be submitted 
to the Court appointing the commission within sixty days 
from the date of issue of the commission unless the Court 
for reasons to be recorded in writing extends the time. 
 
 (6) The High Court or the District Judge, as the case 
may be, shall prepare a panel of Commissioners to record 
the evidence under this rule. 
 
 (7) The Court may by general or special order fix the 
amount to be paid as remuneration for the services of the 
Commissioner. 
 
 (8) The provisions of rules 16, 16A, 17 and 18 of 
Order XXVI, in so far as they are applicable, shall apply to 
the issue, execution and return of such commission under 
this rule.]” 
 

9.  Thus, as per order 18 Rule 4 CPC, evidence 

affidavit once filed formed part of the record of the suit as 

such it cannot be permitted to be withdrawn. The application 

no.23-C filed by the respondent/ plaintiff was for withdrawal 

of the earlier affidavit and for taking the amended affidavit 

on record. 

10.  The learned Trial Court thus committed an error in 

allowing application no.23-C in totality and permitting the 

plaintiff to withdraw the earlier evidence affidavit and 

permitting him to file an amended evidence affidavit in place 
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of the earlier affidavit. 

11.  This Court has also perused the judgments cited by 

the revisionist/ respondent and is in agreement with the view 

taken in the aforesaid judgments, that the evidence affidavit 

once filed which formed part of the record cannot be allowed 

to be withdrawn. However, at the same time, Order 18 Rule 

4 CPC does not preclude a party to file another affidavit. The 

judgments cited by the revisionist also laid down the 

aforesaid principle that evidence affidavit once filed cannot 

be withdrawn. But, the Court, at the same time, is 

empowered to permit the party to file an additional evidence 

affidavit if it comes to the conclusion that the subsequent 

affidavit is not filed for filling up any lacunae or is used for 

delaying the proceedings of the suit. 

12.  In the present case, the respondent /plaintiff in the 

plaint in paragraph nos.1 and 2 had specified the details of 

the property and the revisionist had admitted the said 

contents in its written statement. Thus, mere omission of the 

said facts in the evidence affidavit, which were pleaded in the 

plaint, can only be termed as a mistake and would not come 

under the category of filling lacunae or can be termed as an 

act of deliberately delaying the trial. 

13.  In view of the above discussion, this Court is of the 
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view that though the order passed by the Trial Court allowing 

the application of the respondent / plaintiff in totality by 

permitting withdrawal of the evidence affidavit is not 

sustainable in law, however, at the same time, the 

respondent / plaintiff cannot be debarred from filing an 

additional affidavit. Accordingly, the revision is disposed of 

with the following directions: 

1) The order impugned, in the present revision 

dated 02.02.2026 passed by the learned Small 

Causes Courts / Additional District Judge, Kotdwar, 

District Pauri Garhwal, is set aside. 

2)  The evidence affidavit, filed by the respondent 

/plaintiff, which became part of the record, cannot 

be permitted to be withdrawn, the same shall 

remain part of the record. 

3)  The setting aside of the order impugned would, 

however, not preclude the respondent / plaintiff to 

file a supplementary affidavit. The respondent 

/plaintiff would be at liberty to move an application 

for filing a supplementary evidence affidavit. In 

case such an application for taking the 

supplementary affidavit on record is filed, the same 

shall be considered and decided by the learned 
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Trial Court, in accordance with law. 

14.  Pending application, if any, also stands disposed of. 

15.  Let a copy of this judgment be forthwith sent to the 

court concerned for due compliance. 

16.  LCR, if any, be also sent back. 
 

 

 
                                                           
            ___________________ 

SUBHASH UPADHYAY, J. 
Dt:14.08.2026 
Sukhbant 
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