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HIGH COURT OF UTTARAKHAND AT NAINITAL

HON’BLE SRI JUSTICE SUBHASH UPADHYAY

CIVIL REVISION NO.14 OF 2026
14" Auqust, 2026

Sri Mayank Verma ...Revisionist/ Respondent
Versus
Sri Shivam Joshi ...Respondent/ Plaintiff.
Counsel for the revisionist : Mr. D.C.S. Rawat, learned
counsel.
Counsel for the respondent : Mr. Tejas Agarrwal, learned

counsel through V.C.

JUDGMENT: (per Mr. Subhash Upadhyay, J.)

The present civil revision under Section 25 of the
Provincial Small Cause Courts Act has been preferred against
an order dated 02.02.2026 passed by the learned Judge,
Small Causes Courts/ Additional District Judge, Kotdwar,
District Pauri Garhwal in SCC Case No0.24/2025, “Shivam
Joshi Vs. Mayank Verma” whereby the learned Trial Court has
allowed Application No.23-C filed by the respondent/plaintiff
to take the new amended evidence affidavit on record and to

withdraw the already filed evidence affidavit.

2. The respondent/plaintiff filed SCC Suit N0.24/2025
against the revisionist / respondent for arrears of rent,
ejectment and mesne profit. The respondent/ plaintiff in

paragraph nos.1 and 2 of the plaint made the following
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averments:

3.

“1— gg fF aidt Praw @ef TEe qrt dlegiv RId vE yaT &r
v & foread qdel @] 9leaH FeTHl iHT 150 FBIC B VH GHIT T
¥gq @ qdel g dEHT UY NeId Y UIerd Wl qdel g deHT [9eniav
ST 600 FIPIC &F%eT 4 & gv Flaqrel a9+ f[Aar & w7#T W Ao
ST 50 Y] & [BTUGIY Foil 377 V8T 8/ JadT d Vg &1 ¥ 2000,/ —
wUY qlaHE 8/

2—  JE [& Flaaid] @7 [FRver] arell §arT a Terd @ WY [
BV &/

Q1) fAgvor v HEY gHrT

Afrare] @l fhRIUERT drell S i T 150 dHhIc &a=thal H & fords®
R H I1QT DI FERT B 3 9N, URFq H TGl A0, SR H Tell 918
oI srraTel @1 fPRIGERT aTell g qT Sferor H el & wad &1 oA
9T B |

Q) fAgvor g HHFrT TerT

FIGqrsT @1 [&¥9er] Jier TSTE Gl Aol d dHT i@y BT T
600 TIHIC GFFET H & foread qvg § qial @ Gk & 3 41, 99FH
H It @ TR B XS B DYV qrefl gpT, 9% § aie) @ wHEf
P @It e 17 Tl g T P §I7 A HIIAT BICER Tl TIETT
4 3 @] s o gv ST RErfar @1 de giferdr Sife @) §arT
gr

The revisionist/ respondent in his written statement

admitted the said averments. The respondent / plaintiff,

thereafter, filed his evidence affidavit. However, as per the

case of the respondent/plaintiff, due to inadvertence, the first

two paragraphs of the plaint averments, which are related to

the details of the property could not be mentioned in the said

evidence affidavit. As such, an application no.23-C was filed

whereby it was prayed that the earlier evidence affidavit may

be permitted to be not pressed/ withdrawn and the plaintiff

may be permitted to file new evidence affidavit. The said

application reads as under:
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“ITITT AT, ST9T WHIBT / IR ST 9T A8Ied hIcgR

. 91E . 24 T 2025

Bag s CIE

w=e | PIRCIE]

T 39T UF IRgd HA =g AT o3

Aered,

SURIh Ael ¥ e € & ardl @1 3R 9 o aral R SRl
& AYATH H A TSI BT el A &I WRT (M Be T § R fH
FERT & fIaRor o o1 | ardl g 9T w9y UF WA R a7 | o
Ty & fIavor arer ]1 IRT SR T 2|

3 WA § 6 a1l &7 yd # qiRae aral Rrew el & wueas
BN AC U B DI SOlold UG B D HUT S Y qAqT FHRT &
faeRon arel &1 gRl @1 AfEford R Uga fby ST X8 AU SUUE Bl
IR DR DI golTold UG BRI DI HUT Bl ST |

fa=T® 5.1.2026
FHIIER
Sferah
CICI
4. The revisionist / respondent filed an objection to

the said application, however, by the impugned order dated
02.02.2026 application no.23-C has been allowed and
assailing the aforesaid order, the present revision has been

filed.

5. Learned counsel for the revisionist / respondent
submits that an evidence affidavit once filed cannot be
withdrawn and, as such, the order impugned is liable to be

set aside on this ground alone.

6. Learned counsel for the revisionist / respondent in

support of his contention has placed reliance on the following

3
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judgments of Bombay High Court:

7.

1) Digambar Ramchandra Bawaskar Vs. Soma
Prabhu Pawar and Others [2018(1) Mh.L.J.] and;

2) Abdul Samad (since deceased) through LRs Vs.
Abdul Wahed in Writ Petition No. 6779 of 2009 and
Writ Petition N0.1892 of 2017

Per contra, learned counsel for the respondent /

plaintiff submits that the mistake in the earlier evidence

affidavit was due to inadvertence and no prejudice would be

caused to the revisionist in case the new evidence affidavit is

taken on record.

8.

The moot question before this Court is that as to

whether the evidence affidavit once filed can be permitted to

be withdrawn. Order 18 Rule 4 of the CPC, which relates with

the recording of evidence reads as under:

“’[4. Recording of evidence.—(1) In every case, the
examination-in-chief of a witness shall be on affidavit and
copies thereof shall be supplied to the opposite party by the
party who calls him for evidence:

Provided that where documents are filed and the
parties rely upon the documents, the proof and admissibility
of such documents which are filed along with affidavit shall
be subject to the orders of the Court.

(2) The evidence (cross-examination and re-
examination) of the witness in attendance, whose evidence
(examination-in-chief) by affidavit has been furnished to the
Court shall be taken either by the Court or by the
Commissioner appointed by it: Provided that the Court
may, while appointing a commission under this sub-rule,
consider taking into account such relevant factors as it
thinks fit.

(3) The Court or the Commissioner, as the case may
be, shall record evidence either in writing or mechanically in
the presence of the Judge or of the Commissioner, as the
case may be, and where such evidence is recorded by the
Commissioner he shall return such evidence together with

4
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his report in writing signed by him to the Court appointing
him and the evidence taken under it shall form part of the
record of the suit.

(4) The Commissioner may record such remarks as it
thinks material respecting the demeanour of any witness
while under examination:

Provided that any objection raised during the
recording of evidence before the Commissioner shall be
recorded by him and decided by the Court at the stage of
arguments.

(5) The report of the Commissioner shall be submitted
to the Court appointing the commission within sixty days
from the date of issue of the commission unless the Court
for reasons to be recorded in writing extends the time.

(6) The High Court or the District Judge, as the case
may be, shall prepare a panel of Commissioners to record
the evidence under this rule.

(7) The Court may by general or special order fix the
amount to be paid as remuneration for the services of the
Commissioner.

(8) The provisions of rules 16, 16A, 17 and 18 of
Order XXVI, in so far as they are applicable, shall apply to

the issue, execution and return of such commission under
this rule.]”

9. Thus, as per order 18 Rule 4 CPC, evidence
affidavit once filed formed part of the record of the suit as
such it cannot be permitted to be withdrawn. The application
no.23-C filed by the respondent/ plaintiff was for withdrawal
of the earlier affidavit and for taking the amended affidavit

on record.

10. The learned Trial Court thus committed an error in
allowing application no.23-C in totality and permitting the
plaintiff to withdraw the earlier evidence affidavit and

permitting him to file an amended evidence affidavit in place
5
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of the earlier affidavit.

11. This Court has also perused the judgments cited by
the revisionist/ respondent and is in agreement with the view
taken in the aforesaid judgments, that the evidence affidavit
once filed which formed part of the record cannot be allowed
to be withdrawn. However, at the same time, Order 18 Rule
4 CPC does not preclude a party to file another affidavit. The
judgments cited by the revisionist also laid down the
aforesaid principle that evidence affidavit once filed cannot
be withdrawn. But, the Court, at the same time, is
empowered to permit the party to file an additional evidence
affidavit if it comes to the conclusion that the subsequent
affidavit is not filed for filling up any lacunae or is used for

delaying the proceedings of the suit.

12. In the present case, the respondent /plaintiff in the
plaint in paragraph nos.1 and 2 had specified the details of
the property and the revisionist had admitted the said
contents in its written statement. Thus, mere omission of the
said facts in the evidence affidavit, which were pleaded in the
plaint, can only be termed as a mistake and would not come
under the category of filling lacunae or can be termed as an

act of deliberately delaying the trial.

13. In view of the above discussion, this Court is of the

6
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view that though the order passed by the Trial Court allowing

the application of the respondent / plaintiff in totality by
permitting withdrawal of the evidence affidavit is not
sustainable in law, however, at the same time, the
respondent / plaintiff cannot be debarred from filing an
additional affidavit. Accordingly, the revision is disposed of

with the following directions:

1) The order impugned, in the present revision
dated 02.02.2026 passed by the learned Small
Causes Courts / Additional District Judge, Kotdwar,

District Pauri Garhwal, is set aside.

2) The evidence affidavit, filed by the respondent
/plaintiff, which became part of the record, cannot
be permitted to be withdrawn, the same shall

remain part of the record.

3) The setting aside of the order impugned would,
however, not preclude the respondent / plaintiff to
file a supplementary affidavit. The respondent
/plaintiff would be at liberty to move an application
for filing a supplementary evidence affidavit. In
case such an application for taking the
supplementary affidavit on record is filed, the same

shall be considered and decided by the learned

7
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Trial Court, in accordance with law.

14. Pending application, if any, also stands disposed of.

15. Let a copy of this judgment be forthwith sent to the

court concerned for due compliance.

16. LCR, if any, be also sent back.

SUBHASH UPADHYAY, J.
Dt:14.08.2026

Sukhbant



