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HI GH COURT OF UTTARAKHAND AT NAI NI TAL  

Writ Petition Misc. Bench No. 35 of 2026 

10 January, 2026 

 

Vinishma Technologies     …Petitioner 

Versus 

 

Directorate Women Empowerment And Child 

Development Department                         … Respondent 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

Pr esen ce: -  

Mr. Bhupesh Kandpal, learned counsel for the pet it ioner. 

 

Mr. Yogesh Chandra Tiwar i & Mr. Gajendra Tripathi, Standing Counsel 

for the State of Ut tarakhand. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

JUDGMENT 

Hon'ble Manoj Kumar Tiwari, J. 

Hon'ble Siddhartha Sah, J. 

 

(Per: Hon’ble Manoj Kumar Tiwari, J.) 

 

1.  Directorate of Women Em powerment  and 

Child Developm ent , Ut tarakhand invited bids for supply 

of Educat ional School Kits by issuing a not ice invit ing 

tender dated 18.12.2025.  Pet it ioner submit ted bid 

pursuant  to said not ice, as is apparent  from averm ents 

m ade in para 11 and 13 of the writ  pet it ion. 

 

2.  Pet it ioner apprehends that  his bid m ay be 

rejected due to certain condit ions m ent ioned in the bid 

document, therefore, he has approached this Court , 

seeking the following relief: -  

( i)  A writ  order, order direct ion in the nature of cert iorar i 

quashing the impugned clause 1(Ga)  and 1 (Da)  of the 

addit ional terms and condit ions of bid document  bearing 

no. GEM/ 2025/ B7019467 dated 18.12.2025 (Annexure 

No. 1 to the writ  pet it ion)  as well as the condit ion no. 

2(4)  of the corr igendum dated 29.12.2025 (Annexure No. 

2 to the writ  pet it ion)  issued by the Directorate of Women 

Empowerment  and Child Development  Department .  
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3.  Pet it ioner has challenged Clause 1(x)  and 1 

(³)  of the addit ional terms and condit ions of the bid 

document. Clause 1(x)  requires every bidder to submit  

an affidavit  that  he is not  black listed by any 

Agency/ Cent ral or State Governm ent  and;  further that  

he is not  involved in any lit igat ion with any 

Agency/ Cent ral or State. Clause 1(?k)  requires each 

bidder to subm it  test  report  from  a Governm ent  

Laboratory, cert ifying that  the m aterial used in the Pre-

School Kit  is Food Grade, Non-Toxic and Non-

Hazardous. 

 

4.  Clause 1(³)  requires each bidder to submit  

sealed sam ple of item s m ent ioned in Serial No. 1 to 17 

of pre-school kit  in corrugated cardboard carton. 

Pet it ioner has also challenged the condit ion of 

submit t ing “no dues cert ificate”  issued by Jurisdict ional 

Goods and Service Tax (GST) Authority, which was 

added by Corrigendum  issued on 29.12.2025. 

 

5.  Learned counsel for the pet it ioner submits 

that  the requirem ent  of submit t ing affidavit  by each 

bidder “ that  it  is not  involved in any lit igat ion with any 

Agency/ State or Cent re Government ”, is arbit rary and it  

does not  have any nexus with the object  sought  to be 

achieved. Learned counsel for the pet it ioner submits 

that  the condit ion of submit t ing test  report  from 

Governm ent  Laboratory that  the m aterial used in pre-

school kit  is Food Grade, Non-Toxic and Non-Hazardous, 

is also arbit rary, which rest ricts com pet it ion. He further 

submits that  the condit ion m ent ioned in Clause (³)  is 
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cont rary to Office Mem orandum  dated 15.10.2003 

issued by Cent ral Vigilance Com mission, Government  of 

I ndia, as it  m akes the decision too subject ive and m ay 

result  in award of cont ract  at  higher rates. 

 

6.  This Court  is not  im pressed by the 

submissions m ade by learned counsel for the pet it ioner. 

I n the case of Directorate of Educat ion & others vs. 

Educom p Datamat ics Ltd. & others, reported as 2004 

(4)  SCC 19,  Hon’ble Suprem e Court  has held as 

under: -  

 

“9. I t  is well set t led now that  the courts can scrut inise the 

award of the cont racts by the Government  or its agencies in 

exercise of their powers of judicial review to prevent  

arbit rar iness or favourit ism . However, there are inherent  

lim itat ions in the exercise of the power of judicial review in 

such mat ters. The point  as to the extent  of judicial review 

perm issible in cont ractual mat ters while invit ing bids by 

issuing tenders has been exam ined in depth by this Court  

in Tata Cellular v. Union of I ndia [ (1994)  6 SCC 651]  . After 

exam ining the ent ire case- law the following pr inciples have 

been deduced:  (SCC pp. 687-88, para 94)  

“94. The pr inciples deducible from the above are:  

(1)  The modern t rend points to j udicial rest raint  in 

adm inist rat ive act ion. 

(2)  The court  does not  sit  as a court  of appeal but  merely 

reviews the manner in which the decision was made. 

(3)  The court  does not  have the expert ise to correct  the 

adm inist rat ive decision. I f a review of the adm inist rat ive 

decision is perm it ted it  will be subst itut ing its own decision, 

without  the necessary expert ise which itself may be fallible. 

(4)  The terms of the invitat ion to tender cannot  be open 

to judicial scrut iny because the invitat ion to tender is in the 

realm  of cont ract . Normally speaking, the decision to accept 

the tender or award the cont ract  is reached by process of 

negot iat ions through several t iers. More often than not , such 

decisions are made qualitat ively by experts. 

(5)  The Government  must  have freedom of cont ract . I n 

other words, a fair  play in the joints is a necessary 

concom itant  for an adm inist rat ive body funct ioning in an 

adm inist rat ive sphere or quasi-adm inist rat ive sphere. 

However, the decision m ust  not  only be tested by the 

applicat ion of Wednesbury pr inciple of reasonableness 

( including its other facts pointed out  above)  but  must  be free 

from arbit rar iness not  affected by bias or actuated by m ala 

fides. 
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(6)  Quashing decisions may impose heavy adm inist rat ive 

burden on the adm inist rat ion and lead to increased and 

unbudgeted expenditure.”  

10. I n Air  I ndia Ltd. v. Cochin I nternat ional Airport  

Ltd. [ (2000)  2 SCC 617]  this Court  observed:  (SCC p. 623, 

para 7)  

“The award of a cont ract ,  whether it  is by a pr ivate 

party or by a public body or the State, is essent ially  a 

commercial t ransact ion. I n arr iv ing at  a commercial 

decision considerat ions which are paramount  are 

commercial considerat ions. The State can choose its own 

method to arr ive at  a decision. I t  can fix its own terms of 

invitat ion to tender and that  is not  open to judicial 

scrut iny. I t  can enter into negot iat ions before finally 

deciding to accept  one of the offers made to it . Pr ice need 

not  always be the sole cr iter ion for awarding a cont ract . I t  

is free to grant  any relaxat ion, for bona fide reasons, if 

the tender condit ions perm it  such a relaxat ion. I t  may not  

accept  the offer even though it  happens to be the highest  

or the lowest . But  the State, its corporat ions, 

inst rumentalit ies and agencies are bound to adhere to the 

norms, standards and procedure laid down by them and 

cannot  depart  from  them arbit rar ily. Though that  decision 

is not  amenable to judicial review, the court  can exam ine 

the decision-making process and interfere if it  is found 

vit iated by mala fides, unreasonableness and 

arbit rar iness.”  

(emphasis supplied)  

11. This pr inciple was again restated by this Court  in Monarch 

I nfrast ructure (P)  Ltd. v. Commr., Ulhasnagar Municipal 

Corpn. [ (2000)  5 SCC 287]  I t  was held that  the terms and 

condit ions in the tender are prescr ibed by the Governm ent 

bearing in m ind the nature of cont ract  and in such mat ters 

the author ity calling for the tender is the best  j udge to 

prescr ibe the terms and condit ions of the tender. I t  is not  for 

the courts to say whether the condit ions prescr ibed in the 

tender under considerat ion were bet ter than the ones 

prescr ibed in the ear lier tender invitat ions. 

 

12. I t  has clear ly been held in these decisions that  the terms 

of the invitat ion to tender are not  open to judicial scrut iny, 

the same being in the realm  of cont ract . That  the 

Government  must  have a free hand in set t ing the terms of 

the tender. I t  must  have reasonable play in its joints as a 

necessary concom itant  for an adm inist rat ive body in an 

adm inist rat ive sphere. The courts would interfere with the 

adm inist rat ive policy decision only if it  is arbit rary, 

discr im inatory, mala fide or actuated by bias. I t  is ent it led to 

pragmat ic adjustm ents which may be called for by the 

part icular circumstances. The courts cannot  st r ike down the 

terms of the tender prescr ibed by the Government  because it  

feels that  some other terms in the tender would have been 

fair, wiser or logical.  The courts can interfere only if the policy 

decision is arbit rary, discr im inatory or mala fide. 

(emphasis supplied) ”  
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7.  I n the case of M/ s Michigan Rubber ( I ndia)  

Ltd. Vs. State of Karnaaka & others, reported as (2012)  

8 SCC 216,  Hon’ble Suprem e Court  while considering 

validity of pre-qualificat ion criteria inserted in a tender 

not ice for supply of tyres, tubes and flaps by Karnataka 

Road Transport  Corporat ion. After considering the law 

on the point  challenge to pre-qualificat ion criteria was 

set t led by Hon’ble Supreme Court . The relevant  ext ract  

of the judgment  rendered by Hon’ble Supreme Court , 

are reproduced below: -  

 
“1 2 . I n Raunaq I nternat ional Ltd. v. I .V.R. Const ruct ion 

Ltd. [ (1999)  1 SCC 492]  this Court  reiterated the pr inciple 

governing the process of j udicial review and held that  the writ  

court  would not  be just if ied in interfering with commercial 

t ransact ions in which the State is one of the part ies except  where 

there is substant ial public interest  involved and in cases where 

the t ransact ion is mala fide. 

 

1 3 . I n Union of I ndia v. I nternat ional Trading Co. [ (2003)  5 

SCC 437]  this Court , in sim ilar circumstances, held as under:  

(SCC pp. 445 & 447, paras 15-16 & 22-23)  

“15. While the discret ion to change the policy in exercise of 

the execut ive power, when not  t rammelled by any statute or  

rule is wide enough, what  is imperat ive and im plicit  in terms of 

Art icle 14 is that  a change in policy must  be made fair ly and 

should not  give the impression that  it  was so done arbit rar ily or  

by any ulter ior cr iter ia. The wide sweep of Art icle 14 and the 

requirement  of every State act ion qualify ing for its validity on 

this touchstone irrespect ive of the field of act iv ity of the State 

is an accepted tenet . The basic requirem ent  of Art icle 14 is 

fairness in act ion by the State, and non-arbit rar iness in 

essence and substance is the heartbeat  of fair  play. Act ions are 

amenable, in the panorama of j udicial review only to the extent  

that  the State must  act  validly for  a discernible reason, not  

whimsically for any ulter ior purpose. The meaning and t rue 

import  and concept  of arbit rar iness is m ore easily v isualised 

than precisely defined. A quest ion whether the impugned 

act ion is arbit rary or  not  is to be ult imately answered on the 

facts and circumstances of a given case. A basic and obvious 

test  to apply in such cases is to see whether there is any 

discernible pr inciple emerging from the im pugned act ion and if 

so, does it  really sat isfy the test  of reasonableness. 

16. Where a part icular mode is prescr ibed for doing an act  

and there is no im pediment  in adopt ing the procedure, the 

deviat ion to act  in a different  manner which does not  disclose 

any discernible pr inciple which is reasonable itself shall be 

labelled as arbit rary. Every State act ion m ust  be informed by 

reason and it  follows that  an act  uninformed by reason is per 

se arbit rary. 
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* * *  

22. I f the State acts within the bounds of reasonableness, it  

would be legit imate to take into considerat ion the nat ional 

prior it ies and adopt  t rade policies. As noted above, the 

ult imate test  is whether on the touchstone of reasonableness 

the policy decision comes out  unscathed. 

23. Reasonableness of rest r ict ion is to be determ ined in an 

object ive manner and from the standpoint  of interests of the 

general public and not  from the standpoint  of the interests of 

persons upon whom the rest r ict ions have been imposed or 

upon abst ract  considerat ion. A rest r ict ion cannot  be said to be 

unreasonable merely because in a given case, it  operates 

harshly. I n determ ining whether there is any unfairness 

involved;  the nature of the r ight  alleged to have been 

infr inged, the under lying purpose of the rest r ict ion imposed, 

the extent  and urgency of the evil sought  to be remedied 

thereby, the disproport ion of the imposit ion, the prevailing 

condit ion at  the relevant  t ime, enter into judicial verdict . The 

reasonableness of the legit imate expectat ion has to be 

determ ined with respect  to the circumstances relat ing to the 

t rade or business in quest ion. Canalisat ion of a part icular  

business in favour of even a specified individual is reasonable 

where the interests of the count ry are concerned or where the 

business affects the economy of the count ry. (See Parbhani 

Transport  Coop. Society Ltd. v. RTA [ AI R 1960 SC 801]  , Shree 

Meenakshi Mills Ltd. v. Union of I ndia [ (1974)  1 SCC 468]  

, Har i Chand Sarda v. Mizo Dist r ict  Council [ AI R 1967 SC 829]  

and Krishnan Kakkanth v. Govt . of Kerala [ (1997)  9 SCC 495]  

.) ”  

 

1 4 . I n Jespar I . Slong v. State of Meghalaya [ (2004)  11 SCC 

485]  this Court , in para 17, held as under:  (SCC p. 494)  

“17. … fixat ion of a value of the tender is ent irely within the 

purview of the execut ive and courts hardly have any role to 

play in this process except  for st r ik ing down such act ion of the 

execut ive as is proved to be arbit rary or unreasonable.”  

 

1 5 . I n Assn. of Regist rat ion Plates v. Union of I ndia [ (2005)  1 

SCC 679]  a sim ilar  issue was considered by a Bench of three 

Judges. I n that  case, the dispute was about  the terms and 

condit ions of not ices invit ing tenders (NI Ts)  for supply of high 

security regist rat ion plates for motor vehicles. The tenders had 

been issued by various State Governments on the guidelines 

circulated by the Cent ral Government  for implement ing the 

provisions of the Motor Vehicles Act , 1988 and the newly 

amended Cent ral Motor Vehicles Rules, 1989. The main gr ievance 

of the appellant  therein was that  all not ices invit ing tenders 

(NITs)  which were issued by var ious State Governments, 

contained condit ions which were tailored to favour companies 

having foreign collaborat ion. Their  further grievance was that  the 

tender condit ions were discr im inatory as per Art icle 14 of the 

Const itut ion and were being aimed at  excluding indigenous 

manufacturers from the tender process. I t  was also contended 

that  in all the cases, the work of supply of high securit y 

regist rat ion plates for  all exist ing vehicles and new vehicles was 

being ent rusted to a single licence plates manufacturer in a State 

or a region and for  a long per iod of 15 years, thus creat ing 

monopoly in favour of selected bidders to the complete exclusion 

of all others in the field. 
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1 6 . The further content ion advanced in Assn. of Regist rat ion 

Plates case [ (2005)  1 SCC 679]  was that  creat ion of monopoly in 

favour of a few part ies having connect ion with foreign concerns is 

violat ive of the fundamental r ight  of t rade under Art icle 19(1) (g)  

and discrim inatory under Art icle 14 of the Const itut ion. I t  was 

also pointed out  that  in the name of im plement ing the amended 

Rule 50 of the Motor Vehicles Rules, 1989, the States are 

imposing condit ions in the tender that  would take away the 

exist ing r ights of the manufacturers of plates in I ndia. 

 

1 7 . On the condit ion laid down for prescr ibed m inimum turnover of 

business, the challenge made on behalf of the pet it ioners in Assn. of 

Regist rat ion Plates case [ (2005)  1 SCC 679]  was that  f ix ing such 

high turnover for such a new business is only for the purpose of 

advancing the business interests of a group of companies having 

foreign links and support . That  it  was impossible for  any indigenous 

manufacturer of security plates to have a turnover of approximately 

Rs 12.5 crores from the high secur ity regist rat ion plates which were 

sought  to be int roduced in I ndia for  the first  t ime and the 

implementat ion of the project  has not  yet  started in any of the 

States. 

 

1 8 . On behalf of the Union of I ndia, the State authorit ies and the 

counsel appear ing for the contest ing manufacturers, in their  

replies, have t r ied to just ify the manner and implementat ion of 

the policy contained in Rule 50 of the Motor Vehicles Rules. On 

behalf of the Union of I ndia, the learned ASG submit ted that  

under Rule 50 read with the Statutory Order of 2001 issued under 

Sect ion 109(3)  of the Motor Vehicles Act , the State Governments 

are legally competent  to formulate an appropriate policy for  

choosing a sole or  more manufacturers in order to fulf il the object  

of affixat ion of security plates. The Scheme contained in Rule 50 

read with the Statutory Order of 2001 leaves it  to the discret ion 

of the State concerned to even choose a single manufacturer for 

the ent ire State or  more than one manufacturer regionwise. I t  

was pointed out  that  such a select ion cannot  be said to confer 

any monopoly r ight  by the State on any pr ivate indiv idual or  

concern. He further pointed out  that  the tender condit ions were 

formulated taking into account  the public interest  considerat ion 

and aspects of high security. 

 

1 9 . While consider ing the above subm issions, the three-Judge 

Bench held as under:  (Assn. of Regist rat ion Plates case [ (2005)  1 

SCC 679]  , SCC pp. 698-701, paras 38-40 & 43-44)  

“38. I n the mat ter of formulat ing condit ions of a tender 

document  and awarding a cont ract  of the nature of ensuring 

supply of high security regist rat ion plates, greater lat itude is 

required to be conceded to the State authorit ies. Unless the 

act ion of tender ing authority is found to be malicious and a 

m isuse of its statutory powers, tender condit ions are 

unassailable. On intensive exam inat ion of tender condit ions, 

we do not  find that  they violate the equality clause under 

Art icle 14 or encroach on fundamental r ights of the class of 

intending tenderers under Art icle 19 of the Const itut ion. On the 

basis of the subm issions made on behalf of the Union and the 

State authorit ies and the just if icat ion shown for the terms of 

the im pugned tender condit ions, we do not  f ind that  the 

clauses requir ing experience in the field of supplying 

regist rat ion plates in foreign count r ies and the quantum of 

business turnover are intended only to keep indigenous 

manufacturers out  of the field. I t  is explained that  on the date 
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of formulat ion of scheme in Rule 50 and issuance of guidelines 

thereunder by the Cent ral Government , there were not  many 

indigenous manufacturers in I ndia with technical and financial 

capabilit y to undertake the job of supply of such high 

dimension, on a long- term  basis and in a manner to ensure 

safety and security which is the pr ime object  to be achieved by 

the int roduct ion of new sophist icated regist rat ion plates. 

39. The not ice invit ing tender is open to response by all and 

even if one single manufacturer is ult imately selected for  a 

region or State, it  cannot  be said that  the State has created a 

monopoly of business in favour of a pr ivate party. Rule 50 

perm its the RTOs concerned themselves to implement  the 

policy or to get  it  implemented through a selected approved 

manufacturer. 

40. Select ing one manufacturer through a process of open 

compet it ion is not  creat ion of any monopoly, as contended, in 

violat ion of Art icle 19(1) (g)  of the Const itut ion read with clause 

(6)  of the said art icle. As is sought  to be pointed out , the 

implementat ion involves large network of operat ions of highly 

sophist icated mater ials. The manufacturer has to have 

embossing stat ions within the prem ises of the RTO. He has to 

maintain the data of each plate which he would be get t ing from 

his main unit .  I t  has to be cross-checked by the RTO data. 

There has to be a server in the RTO's office which is linked with 

all RTOs in each State and thereon linked to the whole nat ion. 

Maintenance of the record by one and supervision over its 

act iv ity would be simpler for the State if there is one 

manufacturer instead of mult i-manufacturers as suppliers. The 

actual operat ion of the scheme through the RTOs in their 

prem ises would get  complicated and confused if mult i-

manufacturers are involved. That  would also ser iously impair 

the high security concept  in affixat ion of new plates on the 

vehicles. I f there is a single manufacturer he can be forced to 

go and serve rural areas with thin vehicular populat ion and less 

volume of business. Mult i-manufacturers m ight  concent rate 

only on urban areas with higher vehicular populat ion. 

* * *  

43. Certain precondit ions or qualif icat ions for tenders have 

to be laid down to ensure that  the cont ractor has the capacity 

and the resources to successfully execute the work. Art icle 14 

of the Const itut ion prohibits the Governm ent  from arbit rar ily 

choosing a cont ractor at  its will and pleasure. I t  has to act  

reasonably, fair ly and in public interest  in awarding cont ract . At  

the same t ime, no person can claim  a fundamental r ight  to 

carry on business with the Government . All that  he can claim  is 

that  in compet ing for the cont ract , he should not  be unfair ly 

t reated and discr im inated, to the det r iment  of public interest . 

Undisputedly, the legal posit ion which has been firm ly 

established from var ious decisions of this Court , cited at  the 

Bar [ Ed.:  Reference may be made to the decisions in Air I ndia 

Ltd. v. Cochin I nternat ional Airport  Ltd., (2000)  2 SCC 

617;  Asia Foundat ion & Const ruct ion Ltd. v. Trafalgar House 

Const ruct ion ( I )  Ltd.,  (1997)  1 SCC 738;  Kr ishnan 

Kakkanth v. Govt . of Kerala, (1997)  9 SCC 495;  Ugar Sugar 

Works Ltd. v. Delhi Admn., (2001)  3 SCC 635;  Ster ling 

Computers Ltd. v. M&N Publicat ions Ltd., (1993)  1 SCC 

445;  Union of I ndia v. Dinesh Engg. Corpn., (2001)  8 SCC 

491.]  is that  government  cont racts are highly valuable assets 

and the court  should be prepared to enforce standards of 

fairness on the Government  in its dealings with tenderers and 

cont ractors. 
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44. The gr ievance that  the terms of not ice invit ing tenders 

in the present  case virtually create a monopoly in favour of 

part ies having foreign collaborat ions, is without  substance. 

Select ion of a competent  cont ractor for assigning job of supply 

of a sophist icated art icle through an open- tender procedure, is 

not  an act  of creat ing monopoly, as is sought  to be suggested 

on behalf of the pet it ioners. What  has been argued is that  the 

terms of the not ices invit ing tenders deliberately exclude 

domest ic manufacturers and new ent repreneurs in the field. I n 

the absence of any indicat ion from the record that  the terms 

and condit ions were tailor-made to promote part ies with 

foreign collaborat ions and to exclude indigenous 

manufacturers, j udicial interference is uncalled for.”  

After observing so, this Court  dism issed all the writ  pet it ions 

direct ly f iled in this Court  and t ransferred to this Court  from the 

High Courts. 

 

2 0 . I n Reliance Airport  Developers (P)  Ltd. v. Airports Authority of 

I ndia [ (2006)  10 SCC 1]  this Court  held that  while judicial review 

cannot  be denied in cont ractual mat ters or mat ters in which the 

Government  exercises its cont ractual powers, such review is 

intended to prevent  arbit rar iness and must  be exercised in larger 

public interest . 

 

2 1 . I n Jagdish Mandal v. State of Or issa [ (2007)  14 SCC 517]  

the following conclusion is relevant :  (SCC pp. 531-32, para 22)  

“22. Judicial review of adm inist rat ive act ion is intended to 

prevent  arbit rar iness, ir rat ionalit y, unreasonableness, bias and 

mala fides. I ts purpose is to check whether choice or decision 

is made ‘lawfully’ and not  to check whether choice or decision 

is ‘sound’. When the power of j udicial review is invoked in 

mat ters relat ing to tenders or award of cont racts, certain 

special features should be borne in m ind. A cont ract  is a 

commercial t ransact ion. Evaluat ing tenders and awarding 

cont racts are essent ially commercial funct ions. Pr inciples of 

equity and natural j ust ice stay at  a distance. I f the decision 

relat ing to award of cont ract  is bona fide and is in public 

interest , courts will not , in exercise of power of j udicial review, 

interfere even if a procedural aberrat ion or error in assessment 

or prejudice to a tenderer, is made out . The power of j udicial 

review will not  be perm it ted to be invoked to protect  pr ivate 

interest  at  the cost  of public interest , or to decide cont ractual 

disputes. The tenderer or cont ractor with a gr ievance can 

always seek damages in a civ il court .  At tempts by unsuccessful 

tenderers with imaginary gr ievances, wounded pr ide and 

business r ivalry, to make mountains out  of molehills of some 

technical/ procedural violat ion or some prejudice to self,  and 

persuade courts to interfere by exercising power of j udicial 

review, should be resisted. Such interferences, either interim  

or final, may hold up public works for years, or delay relief and 

succour to thousands and m illions and may increase the 

project  cost  manifold. Therefore, a court  before interfer ing in 

tender or cont ractual mat ters in exercise of power of j udicial 

review, should pose to itself the following quest ions:  

( i)  Whether the process adopted or decision made by the 

authority is mala fide or intended to favour someone;  

OR 

Whether the process adopted or decision made is so 

arbit rary and irrat ional that  the court  can say:  ‘the decision is 
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such that  no responsible author ity act ing reasonably and in 

accordance with relevant  law could have reached’;  

( ii)  Whether public interest  is affected. 

I f the answers are in the negat ive, there should be no 

interference under Art icle 226. Cases involving blacklist ing or 

imposit ion of penal consequences on a tenderer/ cont ractor or 

dist r ibut ion of State largesse (allotment  of sites/ shops, grant  of 

licences, dealerships and franchises)  stand on a different  

foot ing as they may require a higher degree of fairness in 

act ion.”  

 

2 2 . The same pr inciples have been reiterated in a recent  decision 

of this Court  in Tejas Const ruct ions & I nfrast ructure (P)  

Ltd. v. Municipal Council,  Sendhwa [ (2012)  6 SCC 464]  .  

 

2 3 . From the above decisions, the following pr inciples 

emerge:  

(a)  The basic requirement  of Art icle 14 is fairness in act ion 

by the State, and non-arbit rar iness in essence and substance is 

the heartbeat  of fair play. These act ions are amenable to the 

judicial review only to the extent  that  the State must  act  

validly for a discernible reason and not  whimsically for  any 

ulter ior purpose. I f the State acts within the bounds of 

reasonableness, it  would be legit imate to take into 

considerat ion the nat ional pr ior it ies;  

(b)  Fixat ion of a value of the tender is ent irely within the 

purview of the execut ive and the courts hardly have any role to 

play in this process except  for st r ik ing down such act ion of the 

execut ive as is proved to be arbit rary or unreasonable. I f the 

Government  acts in conform ity with certain healthy standards 

and norms such as awarding of cont racts by invit ing tenders, in 

those circumstances, the interference by courts is very lim ited;  

(c)  I n the mat ter of formulat ing condit ions of a tender 

document  and awarding a cont ract , greater lat itude is required 

to be conceded to the State author it ies unless the act ion of the 

tendering author ity is found to be malicious and a m isuse of its 

statutory powers, interference by courts is not  warranted;  

(d)  Certain precondit ions or qualif icat ions for tenders have 

to be laid down to ensure that  the cont ractor has the capacity 

and the resources to successfully execute the work;  and 

(e)  I f the State or its inst rumentalit ies act  reasonably, fair ly 

and in public interest  in awarding cont ract ,  here again, 

interference by court  is very rest r ict ive since no person can 

claim  a fundamental r ight  to carry on business with the 

Government . 

 

2 4 . Therefore, a court  before interfering in tender or 

cont ractual mat ters, in exercise of power of j udicial review, 

should pose to itself the following quest ions:  

( i)  Whether the process adopted or decision made by the 

authority is mala fide or intended to favour someone;  or 

whether the process adopted or decision made is so arbit rary 

and ir rat ional that  the court  can say:  “ the decision is such that  

no responsible authority act ing reasonably and in accordance 

with relevant  law could have reached”? and 

( ii)  Whether the public interest  is affected? 

I f the answers to the above quest ions are in the negat ive, then 

there should be no interference under Art icle 226.”  
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8.  I n the case of Central Coalfields Lim ited & 

another vs SLL-SML (Joint  Venture Consort ium )  & 

others, reported as 2016 (8)  SCC 622,  Apex Court  has 

held as under: -  

“4 7 . The result  of this discussion is that  the issue of the 

acceptance or reject ion of a bid or a bidder should be looked at  

not  only from the point  of view of the unsuccessful party but  also 

from the point  of v iew of the employer. As held in Ramana 

Dayaram Shet ty [ Ramana Dayaram Shet ty v. I nternat ional Airport  

Authority of I ndia, (1979)  3 SCC 489]  the terms of NI T cannot  be 

ignored as being redundant  or superfluous. They must  be given a 

meaning and the necessary significance. As pointed out  in Tata 

Cellular  [ Tata Cellular  v. Union of I ndia, (1994)  6 SCC 651]  there 

must  be judicial rest raint  in interfer ing with adm inist rat ive act ion. 

Ordinar ily,  the soundness of the decision taken by the employer 

ought  not  to be quest ioned but  the decision-making process can 

certainly be subject  to judicial review. The soundness of the 

decision may be quest ioned if it  is irrat ional or mala fide or 

intended to favour someone or a decision “ that  no responsible 

authority act ing reasonably and in accordance with relevant  law 

could have reached”  as held in Jagdish Mandal [ Jagdish 

Mandal v. State of Orissa, (2007)  14 SCC 517]  followed 

in Michigan Rubber [ Michigan Rubber ( I ndia)  Ltd. v. State of 

Karnataka, (2012)  8 SCC 216]  .  

 

4 8 . Therefore, whether a term  of NI T is essent ial or not  is a 

decision taken by the employer which should be respected. Even 

if the term  is essent ial, the employer has the inherent  author ity 

to deviate from  it  provided the deviat ion is made applicable to all 

bidders and potent ial bidders as held in Ramana Dayaram 

Shet ty [ Ramana Dayaram Shet ty v. I nternat ional Airport  

Authority of I ndia, (1979)  3 SCC 489]  . However, if the term  is 

held by the employer to be ancillary or  subsidiary, even that  

decision should be respected. The lawfulness of that  decision can 

be quest ioned on very lim ited grounds, as ment ioned in the 

var ious decisions discussed above, but  the soundness of the 

decision cannot  be quest ioned, otherwise this Court  would be 

taking over the funct ion of the tender issuing author ity, which it  

cannot . 

 

4 9 . Again, looked at  from the point  of v iew of the employer if the 

courts take over the decision-making funct ion of the employer 

and make a dist inct ion between essent ial and non-essent ial term s 

cont rary to the intent ion of the employer and thereby rewrite the 

arrangement , it  could lead to all sorts of problems including the 

one that  we are grappling with. For example, the GTC that  we are 

concerned with specifically states in Clause 15.2 that  “Any bid not  

accompanied by an acceptable Bid Securit y/ EMD shall be rejected 

by the employer as non- responsive”. Surely, CCL ex facie 

intended this term  to be mandatory, yet  the High Court  held that  

the bank guarantee in a format  not  prescribed by it  ought  to be 

accepted since that  requirement  was a non-essent ial term  of the 

GTC. From the point  of v iew of CCL, the GTC has been 

imperm issibly rewrit ten by the High Court .”  
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9.  From  the aforesaid judgm ents, it  is revealed 

that  in the m at ter of form ulat ing condit ions of a tender 

document, greater lat itude is required to be conferred 

to the State Authorit ies unless the act ion of Tendering 

Authority is found to be m alicious or m isuse of its 

statutory powers. Certain precondit ions or qualificat ions 

for bidders have to be laid down in the tender 

document  to ensure that  only a bidder, with the 

required resources to execute the work, is awarded the 

cont ract . 

 

10.  The condit ion added by the corr igendum  is 

aimed at  ensuring that  every bidder com plies with 

applicable tax laws, therefore, the said condit ion also 

cannot  be said to be arbit rary or illegal.  Every em ployer 

is bound to ensure com pliance of tax laws and here the 

em ployer is a authority under the State, therefore, it  

has greater responsibility of complying with the all laws 

on the related fields.    

 

11.  Sim ilarly the undertaking required to be 

given by bidder, that  he is not  in lit igat ion with any 

other employer, cannot  be said to be so arbit rary or 

illegal which m ay warrant  interference. While awarding 

cont ract , em ployer is ent it led to get  inform at ion 

regarding lit igat ion, if pending, between the bidder and 

som e other agency which awarded cont ract  to him  

earlier. 

 

12.  Sim ilarly, the condit ion of furnishing test  

report  from  a Government  Laboratory that  the m aterial 

used in pre-school kit  is Food Grade, Non-Toxic and 

Non-Hazardous is necessary to ensure that  the material 
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supplied by the bidder, upon award of cont ract  to him , 

does not  pose a health hazard to the children, to whom 

the kits are to be supplied. 

 

13.  Sim ilarly the condit ion, which requires 

bidders to provide sealed sam ple of the item s supplied 

in pre-school kit , cannot  be said to be arbit rary, as the 

em ployer is ent it led to monitor quality of the m aterial 

supplied, and the sample can also be used for 

com paring the m aterial,  which a bidder supplies after 

award of contract .  

 

14.  Pet it ioner has relied upon Clause 8 of bid 

document  under capt ion “Disclaim er”  for quest ioning 

validity of Clause 1(³)  of the tender document . Clause 

8 under capt ion “Disclaim er”  is reproduced below: -  

“8 . Seeking sample with bid or approval of samples dur ing 

bid evaluat ion process. (However, in bids for at tached 

categories, t r ials are allowed as per approved procurement  

policy of the buyer nodal Minist r ies) .”  

 

 

15.  Learned State Counsel is r ight  in submit t ing 

that  t r ials are allowed as per approved procurem ent  

policy for Buyer Nodal Minist r ies in respect  of bids of 

certain categories which were at tached with the tender 

document, as is apparent  from  Clause 8, however, 

pet it ioner has not  enclosed the list  with the writ  

pet it ion. I n the absence of list  of item s of excepted 

categories, this Court  has no other opt ion but  to draw 

adverse inference that  t r ial was allowed for the 

educat ional school kit . 

 

16.  As held in the case of Directorate of 

Educat ion & others vs. Educomp Datam at ics Ltd. & 
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others (supra) , term s of the invitat ion to tender are not  

open to judicial scrut iny, the same being in the realm  of 

cont ract , governm ent  m ust  have a free hand in set t ling 

term s of the tender and it  m ust  have reasonable play in 

its joints as a necessary concomitant  for an 

administ rat ive body in an administ rat ive sphere. Courts 

can interfere with the administ rat ive policy decision 

only if it  is arbit rary, discrim inatory, m ala fide or 

actuated by bias.  

 

17.  This Court  while exercising power under 

Sect ion 226 of the Const itut ion, cannot  st r ike down the 

term s of tender prescribed by the Governm ent , m erely 

because it  feels that  some other term  in the tender 

would have been fair,  wise or logical.  This Court  can 

interfere only if the policy decision is arbit rary 

discrim inatory or m ala fide.   

 

18.  Since, this is not  the case here and there is 

no allegat ion that  the im pugned condit ion has been 

tailor-m ade to suit  the interest  of any bidder, therefore, 

this Court  do not  find any reason to interfere in the 

m at ter.  

 

19.  Accordingly, the writ  pet it ion fails and is 

dism issed.  

 

 

   ( Sid d h ar t h a Sah , J.)      ( Man o j  Ku m ar  Tiw ar i , J.)  
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