
Crl.A(MD)No.997 of 2024

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED: 29.01.2026

CORAM: 

THE HONOURABLE MR.JUSTICE G.K.ILANTHIRAIYAN 

AND

THE HONOURABLE MS.JUSTICE R.POORNIMA

Crl.A(MD)No.997 of 2024

and

Crl.M.P(MD)No.12248 of 2024

P.Bhuvanesh alias Bhuvaneshwaran ... Appellant/Sole Accused

Vs.

The State represented by,
The Inspector of Police,

Kottar Police Station,
Kanyakumari District. ... Respondent/Complainant

PRAYER:-  Criminal  Appeal  is  filed  under  Section  415(2)  of 

B.N.S.S, 2023, to call  for the records and to allow the appeal by 

setting  aside  the  impugned  Judgment  and  conviction  imposed  in 

S.C.No.139  of  2015  dated  20.04.2023  by  the  Additional  District 

Sessions  Court  (Fast  Track)  Nagercoil,  Kanyakumari  District  and 

may be pleased to acquit the appellant/accused.
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For Appellant : Mr.S.Ananth

For Respondent : Mr.R.Meenakshi Sundaram

  Additional Public Prosecutor

JUDGMENT

(Judgment of the Court was delivered by 

G.K.ILANTHIRAIYAN, J.)

This appeal has been filed as against the Judgment passed 

in  S.C.No.139  of  2015,  dated  20.04.2023,  on  the  file  of  the 

Additional  District  Sessions  Court  (Fast  Track)  Nagercoil, 

Kanyakumari  District,  thereby  convicting  the  appellant  for  the 

offences punishable under Sections 302 and 449 of I.P.C. 

2.The  case  of  the  prosecution  is  that  the  deceased  and 

accused  were  residing  in  the  same  street.  While  being  so,  on 

16.12.2013,  when  the  deceased  had  gone  out  of  his  house,  the 

accused allegedly had stolen 10 kgs of iron sheets. After enquiry, it 

was  found  that  the  accused  had  committed  the  theft  and  he  was 

warned by the deceased and his daughter. Owing to this, the accused 

developed a motive to do away with the life of the deceased. On the 
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same day, at about 02.30 p.m., the accused trespassed into the house 

of  the  deceased  and  indiscriminately  attacked  him  by  taking  a 

plunger from the house of the deceased, causing grievous injuries on 

his  head  and  face.  Subsequently,  the  deceased  succumbed  to  the 

injuries.

3.On the basis of the complaint, the respondent registered 

an F.I.R in Crime No.838 of 2013 for the offences punishable under 

Sections  450,  294(b)  and  302  of  I.P.C.  After  completion  of 

investigation, the respondent filed a final report and the same has 

been taken cognizance by the Trial Court.

4.On  the  side  of  the  prosecution,  in  order  to  bring  the 

charges to home, they examined P.W.1 to P.W.18 and Exs.P1 to P19 

were marked. The prosecution also produced Material Objects M.O.

1 to M.O.8. On the side of the accused, no witnesses were examined 

and no documents were produced before the Trial Court. 
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5.On perusal  of  the  oral  and  documentary  evidence,  the 

trial  Court  found  the  accused  guilty  for  the  offences  punishable 

under Sections 302 and 449 of I.P.C. He was sentenced to undergo 

life imprisonment and imposed a fine of  Rs.5,000/-  in default,  to 

undergo one year Rigorous Imprisonment for the offence punishable 

under Section 302 of I.P.C. He was also sentenced to undergo ten 

years Rigorous Imprisonment and imposed a fine of Rs.4,000/- in 

default,  to  undergo  nine  months  Rigorous  Imprisonment  for  the 

offence punishable  under  Section  449 of  I.P.C.  Aggrieved by the 

same, the present appeal has been filed by the appellant.

6.The  learned  counsel  appearing  for  the  appellant 

submitted  that the  evidence  of  P.W.1,  who  was  projected  as  an 

eyewitness,  is  not  a  believable  one.  In  her  complaint  dated 

16.12.2013, she stated that she went to the deceased's house only 

after being informed by P.W.2 about a verbal altercation between the 

accused and deceased. This version is corroborated by her statement 
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recorded under Section 161(3) of Cr.P.C. She further stated that she 

had provided food to her father, namely the deceased, in the morning 

and  thereafter  returned  back  to  her  matrimonial  home.  She  also 

stated that P.W.2 had gone to visit her mother, leaving the deceased 

alone.  Therefore,  no  one  was  present  at  the  time  of  alleged 

occurrence and the  prosecution  has  miserably  failed to  prove  the 

charges.

7.Further,  it  was  contended  that  there  are  contradictions 

and  discrepancies  in  the  evidence  of  the  prosecution  witnesses, 

which are fatal to the case of the prosecution. Despite the same, the 

Trial Court mechanically convicted the appellant. It was also pointed 

that  the  so-called  eyewitnesses,  namely  P.W.1  to  P.W.3,  had 

bloodstains in their clothes, but the same were neither recovered nor 

produced by the respondent and there is no corroborative evidence 

to support their testimony. In fact, P.W.3 turned hostile and did not 

support the case of the prosecution.
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8.Even according to the prosecution, P.W.1 to P.W.3 arrived 

at the scene of crime only after the alleged occurrence. Hence, their 

evidence is neither trustworthy nor credible. It was further submitted 

that, even according to P.W.1, the accused trespassed into the house 

of  the  deceased  and  scolded  him  with  filthy  language  and  the 

deceased, who was in an inebriated state, also abused the accused. 

There was a wordy altercation for nearly one hour, after which the 

accused  allegedly  picked  up  a  plunger  from  the  house  of  the 

deceased and attacked him. Therefore, the accused had no motive or 

intention to do away with the life of the deceased and as such, the 

prosecution failed to prove the offence under Section 302 of I.P.C.

9.Per  contra,  the  learned  Additional  Public  Prosecutor 

appearing for the respondent submitted that, in order to prove the 

charges,  two  eyewitnesses  were  examined  as  P.W.1  and  P.W.2. 

Though they are close relatives of the deceased, their evidence is 

cogent  and trustworthy  and  the  Trial  Court  rightly  believed their 
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testimony and convicted the appellant. On the date of occurrence, 

ie., 16.12.2013, the appellant had stolen iron sheets from the house 

of the deceased, which was questioned by the deceased, P.W.1 and 

P.W.2. In fact, the stolen materials were sold to P.W.8 for Rs.120/-. 

During investigation, the iron sheets weighing about 10 kgs were 

recovered and handed over to the Investigating Officer.

10.The deceased had scolded the appellant and as such, the 

appellant  intended  to  do  away  with  the  life  of  the  deceased. 

Therefore, the prosecution clearly proved the motive and intention 

behind  the  crime.  Hence,  the  Trial  Court  rightly  convicted  the 

appellant and it does not warrant any interference of this Court.

11.Heard the learned counsel appearing on either side and 

perused the materials placed on record.
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12.Admittedly, the appellant and deceased were living in 

the  same  street.  On  16.12.2013,  the  deceased  suspected  that  the 

appellant had stolen iron sheets weighing 10 kgs from his house. 

The same was informed to  P.W.1 and P.W.2,  who questioned the 

appellant  regarding  the  alleged  theft.  They  also  insulted  him  by 

branding him as a thief. Therefore, the appellant, being fed up and in 

an aggravated state of mind, went to the house of the deceased at 

about 02.30 p.m. and questioned the deceased, P.W.1 and P.W.2 as to 

why false allegations were levelled against him without any proof. 

As a result, a wordy altercation ensued between the appellant and 

deceased, which continued for more than one hour.  Owing to the 

provocation  by  the  deceased,  the  appellant  suddenly  picked  up  a 

plunger  available  in  the  house  of  the  deceased  and  attacked  the 

deceased  indiscriminately  on  his  head.  Therefore,  the  deceased 

sustained  multiple  injuries  and  died.  This  is  evident  from  the 

deposition of P.W.1 herself. The relevant portion of her deposition is 

as follows:
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16.12.2013  md;W  fhiy 08.30  kzpf;F“  

ehd;  vd;  mg;ghtpw;F rhg;ghL vLj;Jf;  nfhz;L 

mtu;  trpf;Fk; tPl;bw;F NghNdd;.  mg;NghJ vd; 

mg;gh tPl;by; Nrfupj;J itf;fg;gl;bUe;j $iuapy; 

Ntag;gLk; rPl;il vjpup vLf;f te;jhu;. mg;NghJ 

vd; mg;gh vLf;f $lhJ vd;W nrhd;dhu;. vjpup 

vd;  mg;ghit  mdhtrpakhf  Ngrp  vd;  mg;gh> 

mk;khtplk; jfuhW nra;jhd;. gpd;G me;j rPl;il 

vjpup vLj;J nrd;W tpl;lhu;. ehDk;> vd; fztUk; 

vjpupaplk; Nfl;f NghNdhk;. mg;NghJ cd; mg;gh 

Vrpajhy; jhd; ehDk; VrpNdd; vd;W nrhd;dhd;. 

ehq;fs;  te;Jtpl;Nlhk;.  md;W  kjpak;  02.30 

kzpastpy;  vd;  tPl;by;  vd;  mg;gh>  ehd;>  vd; 

fztu;>  rhl;rp  fpwp];b  MfpNahu;  ,Ue;Njhk;. 

mg;NghJ vjpup Nfhgkhf te;J vq;fs; tPl;bw;Fs; 

te;J  cyf;ifia  vLj;J  vd;  mg;ghtpd; 

jiyapYk;>  neQ;rpYk;>  jiyapYk;  khwp  khwp 

mbj;jhd;.  me;j  rk;gtj;jpy;  vd;  mg;gh  ,we;J 

Nghdhu;.  vjpup  vd;  mg;ghit jhf;fpa cyf;if 

vq;fs;  tPl;by;  cs;sJ.  mJ  vd;dplk; 

fhl;lg;gLtJ jhd;. mJ rh.Ngh.1. ehq;fs; jLf;f 

Kaw;rpj;Njhk;. vq;fis fPNo js;sp tpl;lhd;. vd; 

mg;ghit  cyf;ifahy;  mbj;Jtpl;L  vjpup 

cyf;ifAld;  Xbtpl;lhu;.  clNd  ehq;fs; 

Nfhl;lhu; fhty; epiyak; nrd;W rk;gtk; Fwpj;J 

Gfhu; nfhLj;Njhk;.”
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13.The above facts are also corroborated by the evidence of 

P.W.2. P.W.2 is none other than the daughter-in-law of the deceased, 

who was also present at the time of occurrence. Her evidence clearly 

corroborates the testimony of P.W.1 During the cross-examination of 

P.W.1, she deposed as follows:

ehd;  rk;gtj;jd;W  fhiy  08.30“  

kzpapypUe;J  vd;  mg;ghtpw;F  rhg;ghL  vLj;J 

nrd;W  mq;F  jhd;  ,Ue;Njd;.  vjpup  vd;  mg;gh 

tPl;bypUe;J  jfu  rPl;il  vLj;j  gpur;rpid  11.15 

kzpf;F ele;jJ. vjpup jfu rPl;il vLf;Fk; NghJ 

ehDk;  mq;F  jhd;  ,Ue;Njd;.  jfu  rPl;il 

vLf;Fk;NghJ  rz;il  ele;jJ.  me;j  rz;ilapy; 

fhak; vJTk; gltpy;iy> thf;Fthjk; jhd; ele;jJ. 

me;j  rz;ilf;F  ehd;  Gfhu;  vJTk; 

nfhLf;ftpy;iy.  gfy;  02.30  kzpf;F  ehDk;>  vd; 

fztUk;  nrd;W  vjpupaplk;  Nfl;Nlhk;.  1/2  kzp 

Neuk;  me;j  thf;Fthjk;  ele;jpUf;Fk;.  me;j  1/2 

kzp Neu thf;Fthjj;jpw;F gpwF ehq;fs; tPl;bw;F 

jpUk;gptpl;Nlhk;. ehq;fs; tPl;bw;F jpUk;gp te;J 1/2 

kzp Neuj;jpy; vjpup mq;F te;jhu;. md;iwa jpdk; 

vd;  mg;gh  epiwa  kJ  mUe;jpapUe;jhh;.  vd; 
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mg;ghTk;  vjpupia epiwa jpl;bdhu.;  vjpup  vq;fs; 

tPl;bw;Fs; tUk;NghJ MAjj;Jld; tutpy;iy. vd; 

mg;gh  tPl;bw;Fs;  itj;J  vjpupf;Fk;>  vd; 

mg;ghtpw;Fk;  1  kzp  Neuk;  thf;Fthjk;  ele;jJ. 

ehq;fSk;>  gf;fj;jpy;  cs;s  Ml;fSk; 

tpyf;fptpl;Nlhk;.  ehq;fs;  3  Ngh  jhd;  tpyf;F 

jPu;f;Fk;NghJ  ,Ue;Njhk;.  tpyf;F  jPu;j;jjpy; 

vq;fSf;F ahUf;Fk; fhak; ,y;iy. tPl;by; cs;s 

nghUl;fs; vy;yhk; rpjwp fple;jJ. ,e;j rk;gtj;jpy; 

vd;  mg;ghtpw;F  epiwa ,uj;jf;  fhak;  Vw;gl;lJ. 

jLf;f  Nghd  vq;fs;  cilfspYk;  ,uj;jf;fiw 

gbe;jJ. gf;fj;jpy;  cs;s Ml;fs; $b NghyPRf;F 

jfty; nfhLj;J NghyP]; clNd te;jJ. NghyPrhu; 

tPl;bw;Fs; te;J ghu;j;jhu;fs.; NghyPrhu; ghu;itapLk; 

NghJ  vq;fs;  Milfspy;  gbe;jpUe;j  ,uj;j 

fiwiaAk;  ghu;j;jhu;fs;.  me;j  Milfis  ehd; 

NghyPrpy; nfhLf;ftpy;iy.”

14.Therefore, it is clear tht the appellant went to the house 

of the deceased at about 02.30 p.m., on 16.12.2013 only to  question 

about  the  allegations  levelled  against  him.  There  was  a  wordy 

quarrel between them for nearly one hour. On that day, the deceased 

was in an inebriated condition and scolded the appellant using filthy 
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language.  The appellant  did not  carry any weapon while entering 

into the house of the deceased. Due to the escalation of the quarrel 

and all of a sudden, the appellant picked up a plunger from the house 

of the deceased and attacked him on his head. Thus, the appellant 

had absolutely no motive or intention to do away with the life of the 

deceased. Owing to sudden provocation, he picked up the plunger 

from  the  house  of  the  deceased  and  attacked  him.  Hence,  the 

prosecution failed to prove the charge under Section 302 of I.P.C. 

However,  the  appellant  is  liable  to  be  punished  for  the  offence 

punishable under Section 304 Part II of I.P.C.

15.In this regard, it is relevant to reply upon judgement of 

the  Hon'ble  Supreme  Court  of  India  in  the  case  of  Pulicherla 

Nagaraju @ Nagaraja Reddy v. State of A.P [2007 (1) SCC (CRI)  

500], wherein it has been observed as follows:

“18.  Therefore,  the  court  should  proceed  to  

decide  the pivotal  question  of  intention,  with  care and  
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caution, as that will decide whether the case falls under 

Section 302 or 304 Part I or 304 Part II. Many petty or  

insignificant matters like plucking of a fruit, straying of  

cattle, quarrel of children, utterance of a rude word or  

even an objectionable glance,  may lead to altercations 

and group clashes culminating in deaths. Usual motives  

like revenge, greed, jealousy or suspicion may be totally 

absent in such cases. There may be no intention. There  

may be no pre-meditation. In fact, there may not even be  

criminality. At the other end of the spectrum, there may 

be cases of murder where the accused attempts to avoid  

the penalty for murder by attempting to put forth a case  

that there was no intention to cause death. It is for the 

courts  to  ensure  that  the  cases  of  murder  punishable  

under  Section  302,  are  not  converted  into  offences 

punishable  under  Section  304  Part  I/II,  or  cases  of  

culpable homicide not amounting to murder, are treated  

as murder punishable under Section 302. The intention to  

cause  death  can  be  gathered  generally  from  a 

combination of a few or several of the following, among 

other, circumstances : 

(i) nature of the weapon used; 

13/20

https://www.mhc.tn.gov.in/judis



Crl.A(MD)No.997 of 2024

(ii)  whether  the  weapon  was  carried  by  the  

accused or was picked up from the spot;

(iii) whether the blow is aimed at a vital part of  

the body; 

(iv)  the  amount  of  force  employed  in  causing 

injury;

(v) whether the act was in the course of sudden  

quarrel or sudden fight or free for all fight; 

(vi) whether the incident  occurs by chance or  

whether there was any pre- meditation; 

(vii)  whether  there  was  any  prior  enmity  or  

whether the deceased was a stranger;

(viii) whether there was any grave and sudden 

provocation, and if so, the cause for such provocation; 

(ix) whether it was in the heat of passion; 

(x) whether the person inflicting the injury has  

taken  undue  advantage  or  has  acted  in  a  cruel  and 

unusual manner;

(xi) whether the accused dealt a single blow or 

several  blows.  The  above  list  of  circumstances  is,  of  

course,  not  exhaustive and there  may be several  other 
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special circumstances with reference to individual cases  

which may throw light on the question of intention. Be 

that as it may.”

16.Insofar  as  the  offence  under  Section  449  of  I.P.C  is 

concerned, the appellant and deceased's family were well known to 

each other. Only after allegations of theft were levelled against the 

appellant, the appellant went to the house of the deceased to question 

the  same.  Further,  the  appellant  was  residing  in  the  same  street 

where the deceased lived. 

17.In  order  to  attract  the  offence  under  Section  449  of 

I.P.C, there must be an intention on the part of the accused to commit 

an offence punishable with death. As stated supra, the appellant went 

to the house of the deceased only to question about the allegations 

made against him. He had absolutely no motive or intention to cause 

the death of the deceased. Therefore, it cannot be said that he entered 
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into  the  house  of  the  deceased  with  an  intention  to  commit  an 

offence  punishable  with  death.  On  sudden  provocation,  that  too, 

after a wordy quarrel lasting for about one hour, the appellant was 

provoked by the deceased and as such, picked up a plunger from the 

house of the deceased and attacked him.

18.It is relevant to extract the provision under Section 449 

of I.P.C, which reads as follows:

“449.House-trespass  in  order  to  commit  

offence  punishable  with  death-Whoever  commits  

house-trespass  in  order  to  the  committing  of  any 

offence  punishable  with  death,  shall  be  punished 

with  transportation  for  life  or  with  rigorous  

imprisonment  for  a  term  not  exceeding  ten  years  

and shall also be liable to fine.”
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19.In  view  of  the  above,  the  conviction  and  sentence 

imposed on the appellant in S.C.No.139 of 2015, dated 20.04.2023, 

on the  file  of  the Additional  District  Sessions  Court  (Fast  Track) 

Nagercoil, Kanyakumari District, for the offence punishable under 

Section 302 of I.P.C are set aside. The appellant is convicted for the 

offence punishable under Section 304 Part II of I.P.C and sentenced 

to undergo six years Rigorous Imprisonment and to pay a fine of Rs.

5,000/- in default, to undergo six months Simple Imprisonment.

20.The  conviction  and  sentence  imposed  as  against  the 

appellant for the offence punishable under Section 449 of I.P.C are 

set aside and the appellant is acquitted of the said offence.

21.With  the  above  modification,  the  Criminal  Appeal  is 

partly allowed. It is made clear that if the appellant has already paid 

any  fine,  the  same  shall  be  adjusted  towards  the  fine  amount 

imposed by this Court. The fine amount, if any paid, in respect of the 
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offence under Section 449 of I.P.C shall be refunded to the appellant 

forthwith.  The  sentences  of  imprisonment  shall  run  concurrently. 

The  period  of  imprisonment  already  undergone  by  the  appellant 

shall  be  set  off  under  Section  428  of  Cr.P.C.  Consequently, 

connected Miscellaneous Petition is closed.

[G.K.I.J.,]  &  [R.P.J.,]

           29.01.2026    
NCC :Yes/No
Index     :Yes/No

Internet :Yes
ps
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To

1.The Additional District Sessions Court (Fast Track) Nagercoil,

Kanyakumari District.

2.The Inspector of Police,
Kottar Police Station,

Kanyakumari District.

3.The Additional Public Prosecutor,
Madurai Bench of Madras High Court,

Madurai.
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G.K. ILANTHIRAIYAN, J.

AND

R. POORNIMA, J.

ps

Crl.A(MD)No.997 of 2024

                                                        

29.01.2026
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