Crl.A(MD)No0.997 of 2024

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 29.01.2026
CORAM:
THE HONOURABLE MR.JUSTICE G.K.ILANTHIRAIYAN
THE HONOURABLE D?Sl\g)USTICE R.POORNIMA
Crl.LA(MD)No0.997 of 2024

and
Crl.M.P(MD)No.12248 of 2024

P.Bhuvanesh alias Bhuvaneshwaran ... Appellant/Sole Accused
Vs.

The State represented by,

The Inspector of Police,

Kottar Police Station,

Kanyakumari District. ... Respondent/Complainant

PRAYER:- Criminal Appeal is filed under Section 415(2) of
B.N.S.S, 2023, to call for the records and to allow the appeal by
setting aside the impugned Judgment and conviction imposed in
S.C.No.139 of 2015 dated 20.04.2023 by the Additional District
Sessions Court (Fast Track) Nagercoil, Kanyakumari District and

may be pleased to acquit the appellant/accused.
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For Appellant : Mr.S.Ananth

For Respondent : Mr.R.Meenakshi Sundaram
Additional Public Prosecutor
JUDGMENT

(Judgment of the Court was delivered by
G.K.ILANTHIRAIYAN, J.)

This appeal has been filed as against the Judgment passed
in S.C.No.139 of 2015, dated 20.04.2023, on the file of the
Additional District Sessions Court (Fast Track) Nagercoil,
Kanyakumari District, thereby convicting the appellant for the

offences punishable under Sections 302 and 449 of I.P.C.

2.The case of the prosecution is that the deceased and
accused were residing in the same street. While being so, on
16.12.2013, when the deceased had gone out of his house, the
accused allegedly had stolen 10 kgs of iron sheets. After enquiry, it
was found that the accused had committed the theft and he was
warned by the deceased and his daughter. Owing to this, the accused

developed a motive to do away with the life of the deceased. On the
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same day, at about 02.30 p.m., the accused trespassed into the house
of the deceased and indiscriminately attacked him by taking a
plunger from the house of the deceased, causing grievous injuries on
his head and face. Subsequently, the deceased succumbed to the

injuries.

3.0n the basis of the complaint, the respondent registered
an F.I.LR in Crime No.838 of 2013 for the offences punishable under
Sections 450, 294(b) and 302 of LP.C. After completion of
investigation, the respondent filed a final report and the same has

been taken cognizance by the Trial Court.

4.0n the side of the prosecution, in order to bring the
charges to home, they examined P.W.1 to P.W.18 and Exs.P1 to P19
were marked. The prosecution also produced Material Objects M.O.
1 to M.O.8. On the side of the accused, no witnesses were examined

and no documents were produced before the Trial Court.
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5.0n perusal of the oral and documentary evidence, the
trial Court found the accused guilty for the offences punishable
under Sections 302 and 449 of I.P.C. He was sentenced to undergo
life imprisonment and imposed a fine of Rs.5,000/- in default, to
undergo one year Rigorous Imprisonment for the offence punishable
under Section 302 of I.P.C. He was also sentenced to undergo ten
years Rigorous Imprisonment and imposed a fine of Rs.4,000/- in
default, to undergo nine months Rigorous Imprisonment for the
offence punishable under Section 449 of 1.P.C. Aggrieved by the

same, the present appeal has been filed by the appellant.

6.The learned counsel appearing for the appellant
submitted that the evidence of P.W.1, who was projected as an
eyewitness, is not a believable one. In her complaint dated
16.12.2013, she stated that she went to the deceased's house only
after being informed by P.W.2 about a verbal altercation between the

accused and deceased. This version is corroborated by her statement
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recorded under Section 161(3) of Cr.P.C. She further stated that she
had provided food to her father, namely the deceased, in the morning
and thereafter returned back to her matrimonial home. She also
stated that P.W.2 had gone to visit her mother, leaving the deceased
alone. Therefore, no one was present at the time of alleged
occurrence and the prosecution has miserably failed to prove the

charges.

7.Further, 1t was contended that there are contradictions
and discrepancies in the evidence of the prosecution witnesses,
which are fatal to the case of the prosecution. Despite the same, the
Trial Court mechanically convicted the appellant. It was also pointed
that the so-called eyewitnesses, namely P.W.1 to P.W.3, had
bloodstains in their clothes, but the same were neither recovered nor
produced by the respondent and there is no corroborative evidence
to support their testimony. In fact, P.W.3 turned hostile and did not

support the case of the prosecution.
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8.Even according to the prosecution, P.W.1 to P.W.3 arrived
at the scene of crime only after the alleged occurrence. Hence, their
evidence is neither trustworthy nor credible. It was further submitted
that, even according to P.W.1, the accused trespassed into the house
of the deceased and scolded him with filthy language and the
deceased, who was in an inebriated state, also abused the accused.
There was a wordy altercation for nearly one hour, after which the
accused allegedly picked up a plunger from the house of the
deceased and attacked him. Therefore, the accused had no motive or
intention to do away with the life of the deceased and as such, the

prosecution failed to prove the offence under Section 302 of I.P.C.

9.Per contra, the learned Additional Public Prosecutor
appearing for the respondent submitted that, in order to prove the
charges, two eyewitnesses were examined as P.W.1 and P.W.2.
Though they are close relatives of the deceased, their evidence is

cogent and trustworthy and the Trial Court rightly believed their
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testimony and convicted the appellant. On the date of occurrence,
ie., 16.12.2013, the appellant had stolen iron sheets from the house
of the deceased, which was questioned by the deceased, P.W.1 and
P.W.2. In fact, the stolen materials were sold to P.W.8 for Rs.120/-.
During investigation, the iron sheets weighing about 10 kgs were

recovered and handed over to the Investigating Officer.

10.The deceased had scolded the appellant and as such, the
appellant intended to do away with the life of the deceased.
Therefore, the prosecution clearly proved the motive and intention
behind the crime. Hence, the Trial Court rightly convicted the

appellant and it does not warrant any interference of this Court.

11.Heard the learned counsel appearing on either side and

perused the materials placed on record.
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12.Admittedly, the appellant and deceased were living in
the same street. On 16.12.2013, the deceased suspected that the
appellant had stolen iron sheets weighing 10 kgs from his house.
The same was informed to P.W.1 and P.W.2, who questioned the
appellant regarding the alleged theft. They also insulted him by
branding him as a thief. Therefore, the appellant, being fed up and in
an aggravated state of mind, went to the house of the deceased at
about 02.30 p.m. and questioned the deceased, P.W.1 and P.W.2 as to
why false allegations were levelled against him without any proof.
As a result, a wordy altercation ensued between the appellant and
deceased, which continued for more than one hour. Owing to the
provocation by the deceased, the appellant suddenly picked up a
plunger available in the house of the deceased and attacked the
deceased indiscriminately on his head. Therefore, the deceased
sustained multiple injuries and died. This 1s evident from the
deposition of P.W.1 herself. The relevant portion of her deposition is

as follows:

8/20

https://lwww.mhc.tn.gov.in/judis




9/20

https://lwww.mhc.tn.gov.in/judis

Crl.A(MD)No0.997 of 2024

“16.12.2013 o@wim  sTemev  08.30  ewl&E,
BT 616l SIIUTaIBG FTiuTlh  IbhHHS OCdmeni(h
o] eudldG alyng GumBeier. SIIGUTH el6r
ST ol 1ged Coafldhad maUSHLILLIQHHSH FnedTUleD
Gouwiupld FlewL 1A IBHS BT HICUTH
oIl IIUT 1(hdHS GnlTH 66w OFTeterTy. 61
6Tl SIUTemal  Semmeudlwiotes  Gudl 6o oL,
STl b $&HITE CFUIFHTeE. el SDbhdH vl
adfl e1hdHH OCFSIm I LTJ. HTEDID, 6165 SHewTaU(HLD
agfuilLd Casle GurnBGermd. SIGUTEH o &1 ST
JgFWwHTe0 HTest HIeID JFICeuielr 61IBI  O\FT6TEINTEOI.
BIRIG6T  aub eI GLmbd. S@im  wHwbd  02.30
LDGWTIWIGNAN60  6T60T &L 1960  6T60T  SIUILIT,  [HT6OT,  6160T
seawiady, grid  FHflevy  FHCwny  DHHGHTLD.
SIIGUTEl a1glfl GaHmuITE  aUbdl CTRIGT AL I9ME 6N
AbHH 2 VHMBMW  6IBHAHI 6T LTl
smeoulgud, OBehFad, Hemeoulgd el omps
DPSHIHTEN. DbhPH FOLUMGHSHE0 6161 DIIUT  DBHS
Gumemy. e1FHfl elall ST SHTHEHUI 2 _E0HMS
GBI 61T @il 196D o _6iT6eN ). DIFI 6T6oT6uTL_LD
STULLIUGeugd HTel. g g1.6urm.l. BIhGeT HbhHd
WPWBFSHCHTD. emisemen HO Helterll &l LTedr. 6163
SIILITena ® _ 60EHMSBUITED SlgSHHIIL B oIl
9 606N L|L_ 60T @loallL L. o | Qe [BITMRIGHGIT
GamT LT &STaued Heweowlld OFSIM Flbueud GNHS
LaTT Car®eHGHTD.”
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13.The above facts are also corroborated by the evidence of
P.W.2. P.W.2 is none other than the daughter-in-law of the deceased,
who was also present at the time of occurrence. Her evidence clearly
corroborates the testimony of P.W.1 During the cross-examination of

P.W.1, she deposed as follows:

L FLOLIGU S SHE0I 0 HITEN6D 08.30
el led(BbeH 61l  QUTeIBE  gTuuT®  dBH3
Cgeip om&G el BoHEHer. eFlfl  erer ST
AL 9el(Hba HBJ FLewL ebHH LIgsddlewenr 11.15
oewlldb@ BLBSH. oHF HBF FLewL 6ihdbGWD Gumg
BIEId oG il Qb6  sHy  Flanl
absGWOUTH gFewiedl [BLHSH. DbH FenrenL Uled
STWLD 1D UL 6feDen6V, UTHGHMTHD ST BLHDHI.
DIbSH FeNIDL_ &G, [BIT60T LSBTy 615H16)LD
CaThdHsalevenen. ULH60 02.30 wWeWIHEG BHTID, 6163
sewialBd  OFetm  erHfluilid Gl GLmb.  1/2  woewf
CrIlb oMb MTGGMTHD BLEHHSGD. bHH 1/2
wenl CBJ aMEGHUTHHHBG LIBG BIES6T 6l 19MB&
FHpbLlal CLmb. BIHIEeT il lgBg Sl eubgk 1/2
el CBrHHL e1Hfl OMmIG UHBHTT. DieiTenBUl  HleoTd
8T SOIIUT  BedBW  1bFH  DIHHHUNHHSTT. 6168
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SluTald  eiFHflenwl Hedmwl FHgerTy. 6IFHfl eI
AL 19MB&6iT  auHLBUTEH LUSHSHSHIL 6T UTAN606N60. 6163
S Qi 196l MAHS) T1&fl @ LD, 6T60T
SluTalB@ 1 wewnll GBIDL UTHGUTHD BLHSHIHI
[BITRIG @ETHLD, L& & F60 o _eiTeN S8 @pHLD
alevdbaall GLmb. mmm&eT 3 Gur  Hrer  alevdhE
HIH6GLeUTH  BEHCHMD.  alwdsd — FTSHSB60
MIBOEHHE WTHHGD STULD Bevenev. il Iged ©_6iTel
QUT(HL &6 6T606VMD FHM HLbHDHH. BbHH FloLeUSHSH 60
sl SUIUTaIBG Hopw SJHsHd STWD  gBULL GI.
HbBHH Gumem emIHET 2 _MLBHNNID BISHHHHMM
LYhSHEHl. USBHH60 2 6iem I &6l dnlp  CUTESHSHG
&30 OaThHa Gumelerd o L Cer eupbspEH. GCureSsm
AL IB@&6T eubd UTTHSHTISHen. GumeSsmy umTeneuulBLd
Gurgl  amIFBET LML B6NE0  LYHHHHS —BIHD
SOBEOWIULD  LUTTSHSHTIH6T.  DbSH  DLEDLHM6T BTG
BureSflev GBTHHHTVM6V.”

14.Therefore, it is clear tht the appellant went to the house
of the deceased at about 02.30 p.m., on 16.12.2013 only to question
about the allegations levelled against him. There was a wordy
quarrel between them for nearly one hour. On that day, the deceased

was in an inebriated condition and scolded the appellant using filthy
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language. The appellant did not carry any weapon while entering
into the house of the deceased. Due to the escalation of the quarrel
and all of a sudden, the appellant picked up a plunger from the house
of the deceased and attacked him on his head. Thus, the appellant
had absolutely no motive or intention to do away with the life of the
deceased. Owing to sudden provocation, he picked up the plunger
from the house of the deceased and attacked him. Hence, the
prosecution failed to prove the charge under Section 302 of I.P.C.
However, the appellant is liable to be punished for the offence

punishable under Section 304 Part II of I.P.C.

15.In this regard, it is relevant to reply upon judgement of
the Hon'ble Supreme Court of India in the case of Pulicherla
Nagaraju @ Nagaraja Reddy v. State of A.P [2007 (1) SCC (CRI)
500/, wherein it has been observed as follows:

“18. Therefore, the court should proceed to

decide the pivotal question of intention, with care and
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caution, as that will decide whether the case falls under
Section 302 or 304 Part I or 304 Part Il. Many petty or
insignificant matters like plucking of a fruit, straying of
cattle, quarrel of children, utterance of a rude word or
even an objectionable glance, may lead to altercations
and group clashes culminating in deaths. Usual motives
like revenge, greed, jealousy or suspicion may be totally
absent in such cases. There may be no intention. There
may be no pre-meditation. In fact, there may not even be
criminality. At the other end of the spectrum, there may
be cases of murder where the accused attempts to avoid
the penalty for murder by attempting to put forth a case
that there was no intention to cause death. It is for the
courts to ensure that the cases of murder punishable
under Section 302, are not converted into offences
punishable under Section 304 Part I/Il, or cases of
culpable homicide not amounting to murder, are treated
as murder punishable under Section 302. The intention to
cause death can be gathered generally from a
combination of a few or several of the following, among
other, circumstances :

(1) nature of the weapon used;
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(ii) whether the weapon was carried by the
accused or was picked up from the spot,

(iii) whether the blow is aimed at a vital part of
the body;,

(iv) the amount of force employed in causing
injury;

(v) whether the act was in the course of sudden

quarrel or sudden fight or free for all fight,

(vi) whether the incident occurs by chance or
whether there was any pre- meditation;

(vii) whether there was any prior enmity or
whether the deceased was a stranger;

(viii) whether there was any grave and sudden
provocation, and if so, the cause for such provocation,

(ix) whether it was in the heat of passion;

(x) whether the person inflicting the injury has
taken undue advantage or has acted in a cruel and
unusual manner;

(xi) whether the accused dealt a single blow or
several blows. The above list of circumstances is, of

course, not exhaustive and there may be several other
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special circumstances with reference to individual cases
which may throw light on the question of intention. Be

that as it may.”

16.Insofar as the offence under Section 449 of L.P.C is
concerned, the appellant and deceased's family were well known to
each other. Only after allegations of theft were levelled against the
appellant, the appellant went to the house of the deceased to question
the same. Further, the appellant was residing in the same street

where the deceased lived.

17.In order to attract the offence under Section 449 of
[.P.C, there must be an intention on the part of the accused to commit
an offence punishable with death. As stated supra, the appellant went
to the house of the deceased only to question about the allegations
made against him. He had absolutely no motive or intention to cause

the death of the deceased. Therefore, it cannot be said that he entered

15/20

https://lwww.mhc.tn.gov.in/judis



Crl.A(MD)No0.997 of 2024

into the house of the deceased with an intention to commit an
offence punishable with death. On sudden provocation, that too,
after a wordy quarrel lasting for about one hour, the appellant was
provoked by the deceased and as such, picked up a plunger from the

house of the deceased and attacked him.

18.1t 1s relevant to extract the provision under Section 449

of I.P.C, which reads as follows:

“449.House-trespass in order to commit
offence punishable with death-Whoever commits
house-trespass in order to the committing of any
offence punishable with death, shall be punished
with transportation for life or with rigorous

imprisonment for a term not exceeding ten years

and shall also be liable to fine.”
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19.In view of the above, the conviction and sentence
imposed on the appellant in S.C.No.139 of 2015, dated 20.04.2023,
on the file of the Additional District Sessions Court (Fast Track)
Nagercoil, Kanyakumari District, for the offence punishable under
Section 302 of I.P.C are set aside. The appellant is convicted for the
offence punishable under Section 304 Part II of [.P.C and sentenced
to undergo six years Rigorous Imprisonment and to pay a fine of Rs.

5,000/- in default, to undergo six months Simple Imprisonment.

20.The conviction and sentence imposed as against the
appellant for the offence punishable under Section 449 of I.P.C are

set aside and the appellant is acquitted of the said offence.

21.With the above modification, the Criminal Appeal is
partly allowed. It is made clear that if the appellant has already paid
any fine, the same shall be adjusted towards the fine amount

imposed by this Court. The fine amount, if any paid, in respect of the

17/20

https://lwww.mhc.tn.gov.in/judis




Crl.A(MD)No0.997 of 2024

offence under Section 449 of 1.P.C shall be refunded to the appellant
forthwith. The sentences of imprisonment shall run concurrently.
The period of imprisonment already undergone by the appellant
shall be set off under Section 428 of Cr.P.C. Consequently,

connected Miscellaneous Petition is closed.

[G.K.1.J.,] & [R.P.J.,]
29.01.2026
NCC :Yes/No
Index :Yes/No
Internet :Yes

PS
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To

1.The Additional District Sessions Court (Fast Track) Nagercoil,
Kanyakumari District.

2.The Inspector of Police,

Kottar Police Station,

Kanyakumari District.

3.The Additional Public Prosecutor,

Madurai Bench of Madras High Court,
Madurai.
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G.K. ILANTHIRAIYAN, J.
AND
R. POORNIMA, J.

pS

Crl.A(MD)N0.997 of 2024

29.01.2026
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