CRL.A(MD).No. 719 of 2024
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
Reserved on : 18.11.2025
Delivered on : 09.01.2026
CORAM
THE HONOURABLE MR.JUSTICE K.MURALI SHANKAR
CRL.A(MD).No. 719 of 2024
PL.Karuppan Chettiar : Appellant/Complainant
Vs.
R.Kumar : Respondent/Accused
Prayer : This Criminal Appeal is filed under Section 419 of B.N.S.S., (378
of Cr.P.C)., to call for the records relating to the impugned judgment, dated

05.06.2024 made in C.C.No.153 of 2019 on the file of the learned Judicial
Magistrate (Fast Track Court), Karaikudi and set aside the same.

For Appellant : Mr.J.Anandkumar,
For Respondent : Mr.S.Bharathy Kannan.

JUDGMENT

This Criminal Appeal is directed against the judgment made in
C.C.No.153 of 2019, dated 05.06.2024 on the file of the learned Judicial

Magistrate  (Fast Track Court), Karaikudi, 1in acquitting the
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respondent/accused for the offence under Section 138 of Negotiable

Instruments Act.

2.The appellant, who is the complainant, filed a complaint under
Section 200 Cr.P.C., against the respondent for the offence under Section

138 r/w 142 of Negotiable Instruments Act.

3. For the sake of convenience and brevity, the parties hereinafter will

be referred as per their ranking/status before the trial Court.

4.The complainant's case is :

a) The accused, having good acquaintance with the complainant,
requested for a loan for development of his grocery shop, renewal of his son
Singapore permit and for family expenses. Accordingly, the accused
borrowed a sum of Rs.4,00,000/- on 15.05.2019 from the complainant,
agreeing to repay the same within two months and executed a promissory
note therefor.

b) The accused again approached the complainant and requested
further loan for extending his son Singapore permit and borrowed a sum of

Rs.3,00,000/- on 10.06.2019. The accused received back the promissory
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note already executed and issued a cheque, dated 25.07.2019 for
Rs.7,00,000/- drawn on Indian Bank, Pattamangalam Branch for discharging

the said loan.

c) As per the request of the accused, the complainant presented the
cheque for collection on 25.07.2019 through his Bank Lakshmi Vilas Bank,
Karaikudi, but the said cheque was returned dishonored as 'funds
insufficient'. Hence, the complainant sent a legal notice, dated 02.08.2019 to
the accused demanding to pay the amount covered by the cheque. The
accused having received the notice, dated 03.08.2019, sent a reply notice,
dated 16.08.2019 with false and untenable allegations. Since the accused
failed to pay the cheque amount within the stipulated period, the
complainant was constrained to file the above complaint against the accused
for the alleged offence under Sections 138 r/w 142 of Negotiable

Instruments Act.

5. The learned Judicial Magistrate, upon receiving the complaint,
recorded the sworn statement of the complainant and on perusing the
records, upon satisfied that there existed a prima facie case, took the case

on file in C.C.No.153 of 2019 for the offence under Section 138 of
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Negotiable Instruments Act. The Court sent the summons along with copy of
the complaint. After appearance of the accused, he was questioned about the
offence alleged against him and he denied the commission of offence and

pleaded not guilty.

6. During trial, the complainant examined himself as P.W.1 and
exhibited 10 documents as Ex.P.1 to Ex.P.10. The accused examined himself
as D.W.2 and examined one Annaveeran as D.W.1, but adduced no

documentary evidence.

7. The learned Judicial Magistrate, upon considering the evidence
both oral and documentary and on hearing the arguments of both the sides,
passed the impugned judgment, dated 05.06.2024 holding that the
complainant failed to prove the offence under Section 138 of Negotiable
Instruments Act as against the accused beyond reasonable doubt, acquitted
him under Section 255(1) of Cr.P.C. Aggrieved by the impugned judgment

of acquittal, the complainant has preferred the present appeal.

8. Whether the impugned judgment of acquittal passed in C.C.No.153

of 2019, dated 05.06.2024 on the file of the learned Judicial Magistrate (Fast
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Track Court), Karaikudi, is liable to be set aside ? is the point for

consideration.

9. Before proceeding further, it is necessary to refer Section 118 (a)
and 139 of the Negotiable Instruments Act, which deal with the statutory
presumption.

“l18. ...

(a) of consideration ; that every negotiable instrument

was made or drawn for consideration, and that every such

instrument, when it has been accepted, indorsed, negotiated or

transferred, was accepted, indorsed, negotiated or transferred
for consideration ;

139.Presumption in favour of holder. It shall be
presumed, unless the contrary is proved, that the holder of a
cheque received the cheque of the nature referred to in section
138 for the discharge, in whole or in part, of any debt or other
liability.”

10. It is the specific case of the complainant that the accused, having
acquaintance with the complainant, borrowed a sum of Rs.4,00,000/- on
15.05.2019 for developing his grocery business, renewal of his son
Singapore permit and for family expenses, by executing a promissory note

and again borrowed another loan of Rs.3,00,000/- on 10.06.2019 by issuing
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a cheque, dated 25.07.2019 for Rs.7,00,000/- drawn on Indian Bank,
Pattamangalam Branch under Ex.P.1 by receiving back the promissory note
already given; that the complainant presented the cheque for collection on
25.07.2019 through his Bank Lakshmi Vilas Bank, Karaikudi Branch vide
challan under Ex.P.2, but the cheque was returned dishonored for want of
sufficient funds in the bank account of the accused through bankers' memo,
dated 29.07.2019 under Ex.P.3; that the complainant sent the legal notice,
dated 02.08.2019 under Ex.P.4, directing the accused to pay the amount
covered by the cheque; that the accused having received the notice on
03.08.2019 vide Ex.P.5 postal acknowledgement, sent a reply notice, dated
16.08.2020 under Ex.P.6 with false and untenable allegations and that since
the accused has not paid the cheque amount within the stipulated time, the

complainant was forced to file the above complaint.

11. The defence of the accused as evident from Ex.P.6 reply notice,
cross examination evidence of P.W.1 and the evidence of D.W.1 and D.W.2
is that one Annaveeran introduced the complainant to the accused for getting
loan ; that the accused borrowed a sum of Rs.1,50,000/- on 01.06.2017 for
sending his son Kannan to Singapore; that the accused again borrowed a

sum of Rs.50,000/- within one month, totally Rs.2,00,000/-, agreeing to
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repay the same with interest at the rate of 5% per month; that the
complainant had taken blank and signed promissory note, original patta
relating to the land of the accused and two blank and signed cheques from
the accused; that the accused had paid interest at Rs.10,000/- per month for
1 % of years and he used to pay more amount in some months; that the
complainant sent a legal notice falsely alleging as if the accused had
borrowed a sum of Rs.7,00,000/-; that though the accused was not able to
pay interest for six months, he was ready to settle the amount within short
time and accordingly, he repaid the loan amount of Rs.2,00,000/- on
20.08.2019; that though the complainant has agreed to return the blank
cheques, promissory note and original patta within two days, failed to return
the same and filed the above false complaint and that since the accused
never borrowed Rs.7,00,000/- from the complainant and the amount

borrowed at Rs.2,00,000/- was already repaid, he is not liable for any claim.

12. As rightly contended by the learned counsel for the complainant,
the accused in his evidence would specifically admit that Ex.P.1 cheque was
belonging to him and the signature found therein. But according to the
defence, two cheques, including Ex.P.1 cheque, were issued as blank and

signed to the complainant at the time of borrowing of Rs.1,50,000/-.
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13. It is pertinent to mention that the complainant as P.W.1 gave
evidence reiterating the complaint contentions and deposed about the
liability of the accused, issuance of the cheques therefor, dishonor of cheque,
issuance of statutory notice and the failure of the accused to pay the amount
within stipulated time. On considering the evidence of P.W.1 and also the
admission of the accused that Ex.P.1 cheque was also belonging to him and
also the signature found therein, the learned Magistrate has rightly drawn a
presumption under Sections 118 and 139 of Negotiable Instruments Act in

favour of the complainant.

14. The learned counsel for the accused would rely on a decision of
the Hon'ble Supreme Court in Basalingappa Vs. Mudibasappa reported in
(2019) 5 SCC 418, wherein the Hon'ble Apex Court, considering the various

decisions, summarized the principles :

(i) Once the execution of cheque is admitted Section 139 of
the Act mandates a presumption that the cheque was for the
discharge of any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable
presumption and the onus is on the accused to raise the probable
defence. The standard of proof for rebutting the presumption is
that of preponderance of probabilities.
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(iii) To rebut the presumption, it is open for the accused to
rely on evidence led by him or accused can also rely on the
materials submitted by the complainant in order to raise a
probable defence. Inference of preponderance of probabilities
can be drawn not only from the materials brought on record by
the parties but also by reference to the circumstances upon which
they rely.

(iv) That it is not necessary for the accused to come in the
witness box in support of his defence, Section 139 imposed an
evidentiary burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the

witness box to support his defence.

15. At this juncture, it is also necessary to refer the following passages
in the decision of Hon'ble Apex Court in Rangappa Vs. Sri Mohan reported

in (2010)11 SCC 441:

“27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the

course of litigation. However, it must be remembered that the
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offence made punishable by Section 138 can be better described
as a regulatory offence since the bouncing of a cheque is largely
in the nature of a civil wrong whose impact is usually confined to
the private parties involved in commercial transactions. In such a
scenario, the test of proportionality should guide the construction
and interpretation of reverse onus clauses and the defendant-
accused cannot be expected to discharge an unduly high standard
of proof.

28. In the absence of compelling justifications, reverse
onus clauses usually impose an evidentiary burden and not a
persuasive burden. Keeping this in view, it is a settled position
that when an accused has to rebut the presumption under Section
139, the standard of proof for doing so is that of “preponderance
of probabilities”. Therefore, if the accused is able to raise a
probable defence which creates doubts about the existence of a
legally enforceable debt or liability, the prosecution can fail. As
clarified in the citations, the accused can rely on the materials
submitted by the complainant in order to raise such a defence
and it is conceivable that in some cases the accused may not need

b

to adduce evidence of his/her own.’
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16. As rightly contended by the learned counsel for the accused, the
presumptions available under Section 118 and 139 of the Negotiable
Instruments Act are always rebuttable in nature. It is settled law that the
accused in order to rebut the presumption drawn in favour of the
complainant under Section 118 and 139 of Negotiable Instruments Act, is
not required to adduce any evidence and he can very well prove his probable
defence through evidence adduced by the complainant and that the standard

of proof required is of preponderance of probabilities.

17. At the outset, it is pertinent to note that the accused has
specifically admitted the borrowal of loan amount from the complainant on
two occasions and according to him, he borrowed a sum of Rs.1,50,000/- on
01.06.2017 and Rs.50,000/- within a month thereafter. But according to the
complainant, the accused borrowed a sum of Rs.4,00,000/- on 15.05.2019
and Rs.3,00,000/- on 10.06.2019. The main contention of the accused is that
after the receipt of Ex.P.4 statutory notice, he sent the reply notice on
16.08.2019 and repaid the loan amount of Rs.2,00,000/- on 20.08.2019, but
admittedly, the accused has not produced any material to show that he

discharged the loan amount to the complainant.

11/32

https://lwww.mhc.tn.gov.in/judis



CRL.A(MD).No. 719 of 2024

18. As rightly contended by the learned counsel for the complainant,

after the exchange of legal notice, the contention of the accused that he
repaid the loan amount within four days of sending his reply, directly to the
complainant, without obtaining any receipt or any documentary proof, is

highly improbable.

19. It 1s the further case of the accused that he demanded the
complainant to return the documents, whereupon the complainant informed
him that the documents were kept at his daughter’s house and assured that
the same would be returned within two days, and believing the said
assurance, the accused left the place. As already pointed out, after the
exchange of legal notices, the version of the accused that, even after
allegedly discharging the loan, he returned without obtaining the documents
and merely on the assurance of the complainant that they would be returned
within two days, is wholly unbelievable. It is also not the case of the accused
that he issued any letter or notice to the complainant seeking the return of

the said documents.

20. The learned counsel for the accused would submit that the

complainant has stated that he and the accused are close friends, but the said
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averment itself is false as both of them are neither friends nor relatives and

that the accused was introduced only through D.W.1 Annaveeran.

21. As rightly pointed out by the learned counsel for the complainant,
the complainant has nowhere stated that he and the accused were close
friends. However, in the pre-complaint notice as well as in the complaint, it
has been stated that the accused was well acquainted with him. Further,
during cross examination, P.W.1 would admit that D.W.1 Annaveeran was
residing as a tenant in his house and that the said Annaveeran introduced the
accused, who is his relative, to the complainant. However, P.W.1 denied the

suggestion that the loan transactions were routed through D.W.1.

22. The learned counsel for the accused would further submit that the
accused was only running a small petty shop and that, despite the earlier
loan neither being repaid nor any interest having been paid, the complainant
is alleged to have advanced a further sum of Rs.4,00,000/- and another sum

of Rs.3,00,000/- in the subsequent month.

23. It 1s the specific case of the complainant that, after the first

borrowal on 15.05.2019, the accused again approached him on 10.06.2019
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seeking a further loan of Rs.3,00,000/- for the purpose of renewal of his
son’s Singapore permit, thereby borrowing a total sum of Rs.7,00,000/-
within a period of one month. The learned Magistrate has observed that,
when the accused was neither a close relative nor a close friend of the
complainant, and when no interest had been paid towards the first borrowal
of Rs.4,00,000/-, the alleged advancement of a further sum of Rs.3,00,000/-
within a month is difficult to believe, as no prudent person would ordinarily

act in such a manner.

24. As rightly contended by the learned counsel for the complainant,
since the second borrowal was made within one month of the first borrowal,
the question of payment of interest does not arise at all. The accused,
however, has alleged that he paid interest at the rate of Rs.10,000/- per
month for a period of one and a half years from the date of borrowal. In his
chief examination, the accused deposed that he paid interest at the rate of Rs.
10,000/- per month till 01.05.2019, i.e., for a period of two years. However,
during cross-examination, he stated that he had paid interest only for one
and a half years to the complainant.

25. Admittedly, the accused has not produced any iota of evidence to

substantiate his claim of having paid interest for a period of one and a half
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years or two years, as alleged. No doubt, the learned Magistrate observed
that, since the accused was running only a small petty shop, it was doubtful
as to how the complainant could have believed that the accused would repay
the loan amount of Rs.4,00,000/- within a period of two months and that,

therefore, the subsequent advancement of Rs.3,00,000/- was unbelievable.

26. As rightly contended by the learned counsel for the complainant,
the above observation is based solely on mere assumptions and is not
supported by any evidence on record. During the cross examination of the
accused, the complainant produced a photograph of the accused's shop,
which, upon admission, was marked as Ex.P.7, wherein the name board

displays the name 'Saro fancy shop”.

27. The accused placed reliance on the evidence of D.W.1 to
substantiate his claim that he had borrowed only a sum of Rs.2,00,000/- and
that the said loan had already been discharged. D.W.1, in his evidence,
would state that he was present at the time of the first borrowal and that he
was informed about the second borrowal. However, as rightly pointed out by
the learned counsel for the complainant, though the accused has alleged that

he handed over a blank signed promissory note, two blank signed cheques,
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and the original patta, D.W.1, in his evidence, would say that the accused
had given only a promissory note, one cheque, and the patta. Significantly,
D.W.1 has nowhere stated that the accused handed over two cheques,

including Ex.P.1 cheque, at the time of the borrowal.

28. Regarding the repayment of the loan amount, D.W.1 would sy that
both the complainant and the accused had informed him through phone.

D.W.1 would say,

“2019 b ooy CoBLy UswIHHemen 61HIf OFISHHN L HTHALD,
UsTISHTIT  OUBBIGEOCHETERIL HTHD  6landh@ 0HTemeo@ud]  apsold @
S LILN60T[HLD HEHEU6V O fleM ST H6IT. o131f] L1600 H6m & F
Crousdlel b  @rewiG  Brel  &sibal  UsMISTILL  uHTeuTe
CaTBHH MBS Comuy  euemimsmenulD OuUBB  OF6LSHTE  616IIHG)
HH6U6L O\FT6H6OIT.

In cross examination, he would say,

“sLeT  Oememdenwl  FHHbu  QFSHW  elughHemsd  Gumedr
eI B ST COHFHFHICHTERICL 60T  6T63IMT60  FFlHMedT  LISMTHTIMHLD  6T1HIFlUD

GTGOTEUILLD  GQ\FIT6OT6IT T SB6IT.
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UsmIsmyy  e1dfled @iy opfelinisr  elugwd uged
sMelinfenr  eluyapd  ysmfler  elugpld  eleidh@  OHFuITHl  6T6iImTeD
Ffl BHTent.

GomLy  uFHed  SPfellled  eTeiiemeN UM 6lhSH  ILIFLPLD
GFmevevaleLEmeL 6T MLTID  6Te0idh@  OGHFIUJIOT  6TeIBTe0  Digl  LmBNS
gendh@ OHflurgl. udHsd Slellnled e1FHfl usHmsd CEBTHHHINMHEUTT
o1l GFTeLEVLILILIQHEBGID luFld GG Flujom  sTaimBmed OHFUITSHI.  LiewTHend

CaThHHIN L HTHHT6  CFTeieTiaHel.”

29. D.W.1 1n his evidence has nowhere stated that the date on which,
the complainant and the accused had contacted him through phone and
informed about the repayment of the loan amount. More importantly, as
rightly contended by the learned counsel for the complainant, the accused in
his reply notice has nowhere referred about the presence of D.W.1

Annaveeran and the transactions were routed through D.W.1 only.

30. Moreover, the learned Magistrate has held that the evidence of
D.W.1 is relevant under Section 8 of the Indian Evidence Act with regard to
the alleged discharge of the loan. As rightly contended by the learned

counsel for the complainant, this Court is also at a loss to understand as to
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how Section 8 of the Indian Evidence Act is attracted in the present case. In
the absence of any material evidence to prove the discharge of the loan, and
in view of the failure of the accused to even refer to D.W.1 in the reply
notice, the testimony of D.W.1 based merely on information allegedly
received from both parties regarding repayment cannot, by any stretch of
imagination, be treated as sufficient to establish discharge of the loan, nor

can 1t be said to be relevant under Section & of the Act.

31. Regarding the second borrowal of Rs.3,00,000/- the learned
Magistrate disbelieved the case of the complainant and the relevant portions
are extracted hereunder :

“o mellenTaelLO[HbHEH LIsHmsd aITHIS HhHHTH LISTTHIIT &L &
GFuigip  meweoullsd o meleTdeT  WTeHFUD  FTL.FAwmes  eNlFTyenenr

suIwelsvenev.”

But as rightly pointed out by the learned counsel for the complainant,
P.W.1 would say,

“ By 15.05.2019-CxFHb@& Ueied] e WLISD HPHH aHFHG
5.3,00.000/- GHTBHHHTH CFTeLIUETOTT. WS 61hd  aIBRIBUNHHSI

adbHH OBTHHHT  616imT60 BT  OWIBTT  euhislulelmba  Fmig
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Uemihend IBHSHEHTB, Heil MBUTIBHS CITESHMBUID BFTHDHI UbD
Ui H8HTH o161 2 _mellenaaild CuBm  FABigd  usHmHUD CFTHI
&sLbHSH 10.06.2019-0 BCHgl OCTBHEHe. [HIed 61601 2 malenfld GLmB®
UeIHend  STeDJH@GIY  UTewIguled  &SFT  eukislulelmbd  HLbSD
11.06.2019-0 Bxd 61(BHH DUl CHETBHIHIN CL6ri. BT eURISUT60
UsiHemd  mallllih OFuIsmbCHem HTer Flulsd 6T16er0GLLIQ6N  LPEVLDTHELD
AWITUITTSHSHIEN  CLPVIDTHAID BN HFH LewiHemnd emallilih  OFu1s)mibGHer.
b6l RISUIIHHS emaIlienL.  LewioTdhs  Demd  6l6  eumidlullel b
dBHCHe eIUSBG 2 Flul YeueiHmSH RHBHISIBLD  CHTHLIOUL &FHH60

HTHHeL OFUIL HWTTTE EHaHBH Gmeir.”

32. After examination of the accused, the complainant recalled himself
and produced the statement of bank accounts under Ex.P.8 and Ex.P.9 and
Pass Book under Ex.P.10. As rightly pointed out by the learned counsel for
the complainant, it is evident from Ex.P.9 that the complainant had
withdrawn Rs.3,04,000/- from Pandyan Grama Bank, Karaikudi Branch on

11.06.2019, which is also evident from Ex.P.10 Bank Pass Book.

33. Moreover, it 1s evident from Ex.P.8§ Bank Statement that the

accused closed his bank account in the City Union Bank and withdrew
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Rs.3,98,973/- on 15.05.2019, the date of first borrowal by the accused. In

subsequent cross examination, P.W.1 would reiterate,

“erelieliLlD ST LLUUGBL .51, 9 geuemidbHled 11.06.2019-60
(.3 O FHH 4 YUITD 61HHHHTH HTHH60 OFUIHIHEBSH GBI  6T6IIMBTEVILD
oemed  10.05.2019 oietiBm e1FHfls@ hH.3 60 FID HL6il COBETHHSHTH LS
aniedled  GFTeLeIUNHEHDH Bm6ir  6retiBTeL  Ffluisvev. 10.06.2019 ieiiml 615
oTedieliL LD HLeT BHLLBurgl 616t emBUTL LIGWID GHOBUTH  SRHHSHHTEV
gl 2 melery BmId  OFfhHauyseild  uswid  QuBmI  aHFBG
oiemBw  HeBo  p.3 gD OBETHHHIN GL6i. miBTeT  11.06.2019
SNl 616G QIMIBUT0 QM LiewiHend 6iBH I 61enndHl 2 mellenHEhdbE

CFavsH el GL6vi.”

When P.W.1 was again questioned regarding second borrowal, he
would say,
“ GTNEH  OUMIG  HEWIBHED (H.3  6OLFID LD  SHHBHHT
eImTe0  QMbhHEH. g 10.06.2019 eiCm  61FHfleBE aumsuled RmibS
UeIHemd  61HHHIHOBTHHHE0meD  6T6dImBmTeL, 10.06.2019 Sieiim  OT6M6L 3

enlls@ Gosd Liewid GHL L HTeL Sisiienmul Held HBG LIBG eumdHdHE

OFeiml Uil 61(HHBHPIQUITS HTTNIHBHTE0 6I0H 2 MeNlenTHeiL LD  LI6wILD
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QImhIsS  OBTHHCHE. ... aalfl etaedild  10.06.2019 <ieiiml wHwd 3
oewil  enelled  Liewild Gl LHTeL [HIeT  eTenidHl 2 medlenoefliid  LewID
QImhIs  Tenew  06.00 wewllwenalsy 6IFHfledEd OBTHHEHe. WwTemev  06.00
ewidb@ Gwsd wm@mD uewild OBTHHS DT LTTH6T  6I60IMBT60  DiedTenMmU
HTVHBL_ L HH60 SisiauTml SmbHH QUCUTH il Eevenev.”

34. As rightly contended by the learned counsel for the complainant,
the explanation offered by the complainant appears to be convincing and the
observations made by the learned Magistrate are not supported by any iota
of evidence. Moreover, P.W.1 in his evidence would reiterate his stand that
since the accused was engaged in business and his son was employed in
Singapore, he reposed confidence in the accused and accordingly, advanced
the loans. At this juncture, it is necessary to refer the judgment of Hon'ble
Supreme Court in the case of Rohitbhai Jivanlal Patel Vs State of Gujarat
and another reported in 2019 18 SCC 106, wherein the Hon'ble Apex Court
has observed that when such a presumption under Section 139 of NI Act is
drawn, the factors relating to the want of evidence as regards source of
funds, want of acknowledge about the dates and other particulars of the
cheque, variance in the statement of complainant and witness were not of
relevant consideration while examining if the accused has been able to rebut

the presumption or not and the relevant passages are extracted hereunder :
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‘18. In the case at hand, even after purportedly drawing
the presumption under Section 139 of the NI Act, the trial court
proceeded to question the want of evidence on the part of the
complainant as regards the source of funds for advancing loan
to the accused and want of examination of relevant witnesses
who allegedly extended him money for advancing it to the
accused. This approach of the trial court had been at variance
with the principles of presumption in law. After such
presumption, the onus shifted to the accused and unless the
accused had discharged the onus by bringing on record such
facts and circumstances as to show the preponderance of
probabilities tilting in his favour, any doubt on the
complainant's case could not have been raised for want of
evidence regarding the source of funds for advancing loan to
the appellant- accused. The aspect relevant for consideration
had been as to whether the appellant-accused has brought on
record such facts/material/circumstances which could be of a
reasonably probable defence.

20. Hereinabove, we have examined in detail the findings of
the trial court and those of the High Court and have no
hesitation in concluding that the present one was clearly a case
where the decision of the trial court suffered from perversity
and fundamental error of approach; and the High Court was
justified in reversing the judgment of the trial court. The

observations of the trial court that there was no documentary
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evidence to show the source of funds with the respondent to
advance the loan, or that the respondent did not record the
transaction in the form of receipt of even kachcha notes, or that
there were inconsistencies in the statement of the complainant
and his witness, or that the witness of the complaint was more
in the know of facts, etc. would have been relevant if the matter
was to be examined with reference to the onus on the complaint
to prove his case beyond reasonable doubt. These
considerations and observations do not stand in conformity
with the presumption existing in favour of the complainant by
virtue of Sections 118 and 139 of the NI Act. Needless to
reiterate that the result of such presumption is that existence of
a legally enforceable debt is to be presumed in favour of the
complainant. When such a presumption is drawn, the factors
relating to the want of documentary evidence in the form of
receipts or accounts or want of evidence as regards source of
funds were not of relevant consideration while examining if the
accused has been able to rebut the presumption or not. The
other observations as regards any variance in the statement of
complainant and witness, or want of knowledge about dates
and other particulars of the cheques; or washing away of the
earlier cheques in the rains though the office of the
complainant being on the 8th floor had also been irrelevant
factors for consideration of a probable defence of the

appellant.”
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35. During cross examination of P.W.1, it was suggested by the
defence that the contents of Ex.P.1 cheque and the signature are written in
different ink and that the same would go to show that the blank signed
cheque given by the accused was misused by the complainant. As rightly
contended by the learned counsel for the complainant, even a blank cheque
leaf signed and handed over by the accused, which is towards some
payment, would attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show that the
cheque was not issued in discharge of a debt. At this juncture, it is necessary
to refer the decision of this Court in Padmavathy Vs. M/s Sri Balaji
Networks in Crl.R.C.(MD)No.523 of 2023, dated 30.06.2023, while dealing
with the scope of Section 20 of the Negotiable Instruments Act, has

observed as follows:

“7. The learned Counsel for the complainant would
submit that as per Section 20 of the Negotiable Instruments Act,
the holder of the cheque either by himself or through any third
party can very well fill up the blank cheques and it is necessary
to refer Section 20 of the Negotiable Instruments Act hereunder

for better appreciation,
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“Inchoate stamped instruments : Where one person signs
and delivers to another a paper stamped in accordance with law
relating to negotiable instruments then in force in India, and
either wholly blank or having written thereon an in complete
negotiable instrument, he thereby gives prima facie authority to
the holder thereof to make or complete, as the case may be,
upon it a negotiable instrument, for any amount specified
therein and not exceeding the amount covered by the stamp. The
person so signing shall be liable upon such instrument in the
capacity in which he signed the same, to nay holder in due
course for such amount; provided that no person other than a
holder in due course shall recover from the person delivering
the instrument anything in excess of the amount instead by him
to be paid to thereunder.”

8. As per Section 20 of the Negotiable Instruments Act, the
holder in the due Course has every authority to complete the
stamped instruments i.e., blank pronote and bill of exchange,
delivered to him after properly signing therein by the maker of
the instruments and as such Section 20 of the Negotiable
Instruments Act, will have no application to the blank cheques
issued after signing by the drawer. But, at the same time, there is
no law which mandates that the cheque shall be filled up by the
drawer himself. Similarly, if a drawer of a cheque gives
authority to the payee or holder in due course to fill up the
cheque signed by him, then the payee or holder in due course

can very well fill up the blank cheque by themselves or through
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a stranger / third party, as there is no bar for the drawer of the
cheque to give authority to the third person to fill up the cheque
signed by him for the purpose of negotiating the same.

9. The learned Counsel for the revision
petitioner/accused has relied on the decision of the Division
Bench of the Hon'ble Supreme Court in T .Nagappa Vs.
YR Muralidhar reported in 2008(2) Crimes 219 (SC) and the
relevant passages are extracted hereunder:

“ Code of Criminal Procedure 1973 — Section 243(2) r/w
Article 21 of the Constitution of India — An accused has a right
to fair trial and to adduce evidence for that purpose —
Ordinarily an accused should be allowed to approach the court

for obtaining its assistance with regard to summoning of
witnesses etc.

Negotiable Instruments Act 1881 — Section 20 — Only a
prima facie right, that too conditional, had been conferred upon
the holder of the negotiable instrument — Request of the

appellant for referring the cheque to Forensic examination was

bona fide.”

10. At this juncture, it is necessary to refer the recent
judgment of the Hon'ble Supreme Court in Oriental Bank Of
Commerce vs Prabodh Kumar Tewari reported in 2022 Live law
SC 714, wherein it has been held as follows:

“ Negotiable Instruments Act, 1881 — Sections 138, 139 -

A drawer handing over a cheque signed by him is liable unless
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it is proved by adducing evidence at the trial that the cheque
was not in discharge of a debt or liability. The evidence of a
handwriting expert on whether the respondent had filled in the
details in the cheque would be immaterial to determining the
purpose for which the cheque was handed over. Therefore, no
purpose is served by allowing the application for adducing the
evidence of the hand-writing expert. The presumption which
arises on the signing of the cheque cannot be rebutted merely by
the report of a hand-writing expert. Even if the details in the
cheque have not been filled up by drawer but by another person,
this is not relevant to the defense whether cheque was issued

towards payment of a debt or in discharge of a liability.”

11. In that decision, another judgment of the Three
Judges Bench of the Hon'ble Supreme Court in Kalamani Tex
Vs. Balasubramanian reported in 2021(5) SCC 283 was referred
and wherein the Hon'ble Apex Court has reiterated the legal
position settled in Bir Singh Vs. Mukesh Kumar reported in
(2019)4 SCC 197, wherein it has been held as follows:

“14. In Bir Singh v. Mukesh Kumar, after discussing the
settled line of precedent of this Court on this issue, a two-Judge
Bench held:

33. A meaningful reading of the provisions of the
Negotiable Instruments Act including, in particular, Sections 20,
87 and 139, makes it amply clear that a person who signs a

cheque and makes it over to the payee remains liable unless he
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adduces evidence to rebut the presumption that the cheque had
been issued for payment of a debt or in discharge of a liability.
It is immaterial that the cheque may have been filled in by any
person other than the drawer, if the cheque is duly signed by the
drawer. If the cheque is otherwise valid, the penal provisions of

Section 138 would be attracted.

34. If a signed blank cheque is voluntarily presented to a
payee, towards some payment, the payee may fill up the amount
and other particulars. This in itself would not invalidate the
cheque. The onus would still be on the accused to prove that the
cheque was not in discharge of a debt or liability by adducing
evidence.

[...]

36. Even a blank cheque leaf, voluntarily signed and handed
over by the accused, which is towards some payment, would
attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to show
that the cheque was not issued in discharge of a debt. (emphasis
supplied)”

12. The above decisions are clearly applicable to the case
on hand. In the present case, according to the petitioner, she has
not written the contents of the cheque. As already pointed out,
since it is not mandatory for the drawer to fill up the entire
instrument by himself, no useful purpose would be served, if the

disputed cheques are sent for expert opinion. Even assuming for
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argument sake, that the expert gives his opinion that the
writings found in the cheque are not that of the petitioner, that
by itself would not advance the case of the petitioner further. A
drawer who signs a cheque and hands it over to the payee is
presumed to be liable unless the drawer adduces evidence to
rebut the presumption that the cheque has been issued towards
payment of a debt or in discharge of a liability and that the
cheque presumption arises under Section 138 of the Negotiable
Instruments Act. Section 139 of the said Act mandates that it
shall be presumed, unless the contrary is proved, that the holder
of a cheque received it for the discharge, in whole or in part, of
any debt or other liability. In case if the accused is able to raise
a probable defence which creates doubts about the existence of
a legally recoverable debt or liability, the prosecution can fail.
The standard of proof for rebuttal of presumption under Section
139 of the Negotiable Instruments Act is guided by
preponderance of probabilities. For deciding the above, the fact
that the details in the cheque have been filled up not by the

drawer, but by some other person, would be immaterial.”

36. Considering the above, even assuming that Ex.P.1 cheque was not
filled up by the accused, the same is wholly immaterial. Despite lengthy
cross examination, the testimony of P.W.l remained unshaken and the

defence failed to elicit any material discrepancies or doubts so as to
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undermine the prosecution case. Though the accused examined himself as
well as D.W.1, he failed to establish any probable defence. In particular, the
stand taken by the accused that the loan has been discharged remains wholly

unsubstantiated.

37. In view of the foregoing discussion, this Court is satisfied that the
accused has failed to rebut the statutory presumptions available in favour of
the complainant under Sections 118 and 139 of the Negotiable Instruments
Act. The findings of the learned Magistrate are perverse, having been
arrived at by placing reliance on immaterial factors and by overlooking
crucial evidence on record. Consequently, this Court holds that the
impugned judgment of acquittal is liable to be set aside and that the accused
is guilty of the offence punishable under Section 138 of the Negotiable

Instruments Act.

38. Now turning to the punishment to be awarded, the Hon'ble
Supreme Court in M/s Meters and Instruments Private Limited and
another Vs. Kanchan Mehta reported in (2017)3 MWN (Crl) DCC 161
SC, has observed that the offence under Section 138 of the Negotiable

Instruments Act related to a civil wrong and the same was a regulatory
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offence and that the object was described as punitive as well as
compensatory. It is very much clear that the intention of the provision is not
only to punish the accused, but at the same time, the aggrieved party is to be

compensated.

39. Taking into account the nature of the offence and the cheque
amount, the accused is sentenced to pay a fine of Rs. 14,00,000 (twice the
cheque amount) within a period of two months from the date of receipt of
copy of this judgment, in default, to undergo simple imprisonment for 6
months. Upon payment, the trial court shall disburse the fine as

compensation to the complainant under Section 357 Cr.P.C.

40. The Criminal Appeal is accordingly allowed.

09.01.2026
NCC : Yes/No
Index : Yes/No
Internet : Yes/No
das
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K.MURALI SHANKAR,J.

das

To

1.The Judicial Magistrate (Fast Track Court),
Karaikudi.

2.The Section Officer,
Criminal Section (Records),
Madurai Bench of Madras High Court,

Madurai.
Pre-delivery order made in
CRL.A(MD).No. 719 of 2024
09.01.2026
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