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JUDGMENT

(1)The above Criminal Appeal is preferred by the appellant / accused against
the judgment of conviction and sentence dated 05.05.2021, made in
Spl.SC.No0.49 of 2018, by the learned Sessions Judge, Fast Track Mahila
Court, Dindigul, convicting and sentencing the appellant/accused for the
offences under Section 5(1)(m) r/w 6 of POCSO Act and under Section
506(1) of IPC.

(2)The factual scenario as unfolded during the course of trial is as follows:-

(a) The case of the prosecution, in brief was that, the victim girl was
aged 12 years at the time of occurrence. She was studying VIII
Standard at Government Girls Higher Secondary School, Dindigul
and was residing along with her parents in Dindigul. The accused
was temporarily working in the Railways as a gate man in a level
crossing. The accused was known to the victim and her family since
it was the wusual practice of the accused to visit the garden of the
Defacto complainant, for bathing and for taking rest. Due to this, a
close relationship developed between the accused and the family of

the defacto complainant. On 02.09.2018 at about 05.30 p.m., when
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the victim girl went to the grocery shop to purchase sugar and
returning to her house by crossing the railway gate, the accused
called her, and forcibly pulled her into his hut and committed
aggravated penetrative sexual assault on her. The accused
criminally intimidated the victim girl by stating that if she disclosed
the crime to her family, he would kill her father and brother. The
victim therefore did not disclose the crime to anyone. Again on
03.09.2018, at about 05.30 p.m., when the victim girl was returning
to her house from the School, the accused committed aggravated
penetrative sexual assault on her. Thereafter, PW2, the mother of
the victim, lodged a complaint before the All Women Police
Station, Dindigul on 09.09.2018, under Ex.P2.

(b)Based on the complaint of PW2, the FIR came to be registered
under Ex.P.7, in Crime No.13/2018, on 09.09.2018. PW.18-
M/s.Jasmin Mumthaj, Inspector of Police, took up the investigation
and after examination of witnesses, arrested the appellant/accused
on 11.09.2018. Thereafter, on completion of other formalities like

recording the 164[5] Cr.P.C., statements, the statement of the victim
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girl [PW1], PW.18 filed the Final Report, on 08.10.2018, for the
offences under Sections 5(1), 5(m) and 6 of POCSO Act.

(c) The Final Report was taken on file on 16.10.2018 by the Trial Court
in Spl.SC.N0.49/2018. On 20.11.2018, the charges were framed
against the appellant/accused for the offences under Section 5(I)(m)
r/w 6 of POCSO Act and Section 506(1) of IPC. The appellant/
accused denied the charges and pleaded not guilty.

(3)The prosecution in order to bring home the guilt of the appellant/accused,
examined PW1 to PWI18 and filed Exs.P1 to P11. On the side of the
accused, no evidence was adduced.

(4)The Trial Court, on completion of trial, found the appellant/accused guilty

of the aforesaid offences and convicted and sentenced him as follows:-

SIL.No. Conviction Under Section Sentence Awarded

1 5(I)(m) r/w 6 of POCSO Act To undergo 10 years RI and to pay
a fine of Rs.5,000/-, in default, to
undergo 6 month SI.

2 506(1) of IPC To wundergo 1 years RI. The
Sentences were ordered to run
concurrently.
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(5)Aggrieved by the aforesaid conviction and sentence, the appellant has
preferred the above Criminal Appeal for the aforesaid relief.
(6) The respondent filed written submissions. The respondent stated that the
evidence of P.W.1 is clear and trustworthy and therefore no corroboration
was needed. The respondent, however, stated that the evidence of the victim
was corroborated by the evidence of P.W.17 the Doctor, Prema, who issued
Ex.P..6 series. The respondent stated that the version of the accused that the
case was falsely foisted against him because of certain family dispute with
regard to money transactions in which PW.3 and P.W.4 and one Jayapaul
assaulted him was untenable. The respondent stated that in any event, mere
assault of the accused would not be sufficient to hold that the prosecution
version was false. The respondent stated that the crucial factor in the present
case was that though the complaint came to be lodged after six days, the
accused was produced before the police by the villagers. The respondent
further stated that the occurrence was known to the entire village. The
respondent also stated that in the absence of any perversity in the judgment

of the trial court no interference i1s warranted.
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(7)The learned counsel for the appellant submitted that the case was foisted
against the accused due to previous enmity over certain money transactions.
The learned counsel further submitted that non-examination of the Gate
Keeper, who was listed as one of the witnesses along with others in the
charge sheet filed by the investigating officer was fatal to the prosecution's
case, since P.W.1, the victim clearly deposed during the cross-examination
about the presence of the Gate Keeper in the alleged place of occurrence. The
learned counsel further submitted that the various inconsistencies and
contradictions in the evidence of the prosecution witnesses discredited the
prosecution case and hence, the trial court ought to have rejected the
prosecution's case. The learned counsel therefore prayed that the judgment of
conviction and sentence be set aside and the accused be acquitted.

(8)The learned Additional Public Prosecutor, after taking this Court to the
facts of the case submitted that the foundational facts were proved by the
prosecution and therefore, the burden shifted to the accused under Section 29
of POCSO Act and in the absence of rebuttal, the trial court cannot be faulted
for convicting the accused. The learned Additional Public Prosecutor, also

submitted that the Trial Court analysed the evidence properly and rendered
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cogent and logical reasons for its findings. The learned Additional Public
Prosecutor, further submitted that the judgment of the Trial Court calls for no
interference since it was based on proper appreciation of the victim's
evidence corroborated by the medical evidence of PW17 under Ex.P6. The
learned Additional Public Prosecutor, therefore prayed that the appeal be
dismissed as meritless.

(9) Heard both sides and perused the materials placed on record, including
the impugned judgment of the Trial Court.

(10)The prosecution, in order to establish its case, has examined 18
witnesses. PWI1-Victim girl, PW2- Muthupandi, victim's mother/defacto
complainant. PW3-Kovilyovon, Victim's father. PW4-Thangapandi, is the
uncle of PW.1. PW5-Santhi, is relative of the accused. PW6-Indira has
residence in the village, where the accused and the victim are residing. PW7-
Meenakshi, is the Aunt of the victim, PW8-Muthulakshmi, is the aunt of the
victim. PW9-is the aunt of the victim. PW10-Vidhya is neighbour of the
victim. PWI11-Santhi is neighbour of the victim. PWI12-Dr.Santhi,
Radiologist, who conducted radiology on the victim and issued radiologist

report under Ex.P.4. P.W.13-Parameswari- School Headmistress, who issued

https://lwww.mhc.tn.gov.in/judis



Crl.A.(MD).No.396/2021

the School Certificate to the victim/PW1 under Ex.P5. P.W.14- Sivakami —
Head Constable, who brought the accused to the hospital for medical
examination. P.W.15-Pragadeesh — Gr.I.P.C., who brought the accused to the
hospital for medical examination. P.W.16-Mathubala — Gr.I.P.C. who brought
the victim for the medical examination. P.W.17-Dr.K.Prema, who conducted
medical examination on the victim and issued Ex.P6-Certificate of
examination for sexual offences, accident register, result declaration form and
medico legal case lab report and ultrasonography of abdomen of the victim.
P.W.18-Jasmin Mumthaj was the Investigating Officer at the relevant time
who arrested the accused and filed the Final Report for the offences u/s.5(1)
(m) r/w 6 of POCSO Act.

(11)The case of the prosecution is that in the evening on 02.09.2018, when
the victim girl was returning home after purchasing sugar from the grocery
shop, the accused, who was manning the railway crossing gate called the
victim girl, forcibly pulled her into his hut and committed aggravated
penetrative sexual assault by threatening her that he would kill her brother
and father, if she disclosed it to anyone. The victim girl therefore, did not

disclose the crime to anyone. Thereafter, on 03.09.2018, again at about 5.30
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p.m when she was returning from the school, the accused pulled her forcibly
and committed aggravated penetrative sexual assault. Therefore a complaint
was lodged by the mother on 09.09.2018 and FIR was registered on the same
day. On completion of investigation, a charge sheet was filed and the case
was taken on file by the Sessions Judge, Fast Track Mahila Court, Dindigul
in Spl.S.CNo0.49 of 2018.

(12) The trial court after a full-fledged trial, found the accused guilty for the
offence under Section 5(I)(m) r/w 6 of POCSO Act and under Section 506(1)
IPC. The accused was sentenced to undergo 10 years imprisonment for the
offence under Section 5(1)(m) r/w 6 of POCSO Act with a fine of Rs.5000/-,
in default to undergo six months rigorous imprisonment and to undergo 1
year rigorous imprisonment for the offence under Section 506(i) IPC. The
trial court had also awarded a compensation of Rs.85,000/- to the victim girl
under Rule 7(3) of POCSO Act.

(13)The trial court, on the basis of the oral and documentary evidence put
forth by the prosecution and the evidence of P.W.1 to 4, PW.7 to 11 held that
the prosecution proved that the offence of aggravated penetrative sexual

assault was committed by the accused on the victim girl. The trial court also
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found that the offence under Section 506(1) IPC was proved by the evidence
of PW.1, PW.12 to P.W.18 and Ex.P.1 and Ex.P.2. The trial court found that
the prosecution witnesses' testimony was natural and neutral. The trial court
therefore convicted and sentenced the accused as above.

(14) The contentions of the learned counsel for the appellant can be
summarized into the following four limbs:

(a) False implication of the accused due to disputed money

transactions between the accused and the victim's family.

(b) Reliance placed solely on the victim's evidence without

any corroborative evidence is fatal to the prosecution's case.

(c) Only relatives of the victim were examined and

independent witnesses were not examined.

(d)Inconsistencies and contradictions in the evidence of the

prosecution witnesses

(15)_False implication of the accused due to disputed money transactions

between the accused and the victim's family:

It is seen that to substantiate the plea that due to prior family dispute

regarding some money transaction, the appellant was falsely implicated in the

10
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crime, there is no evidence on the side of the defense. The learned counsel
placed reliance on the evidence of P.W.7 to P.W.11, to prove that there was
some money transaction between the accused and the victim's family and that
due to it, the accused was assaulted and was hospitalized. In their evidence
P.Ws.7 to 11 denied knowledge of any money transaction between the
accused and the victim's family. However, they stated that there was a fight,
in which, that the accused was hospitalized for four days. As rightly pointed
out by the State counsel appearing for the respondent, mere assault of the
accused is not sufficient to infer that it was due to a dispute relating to money
transactions. More over, when all the aforesaid witnesses denied knowledge
of any money transaction, the burden was heavy on the accused to prove the
money transaction. In the absence of any evidence by the accused to show
that only because of the money dispute he was assaulted and falsely
implicated in the case, the prosecution's case cannot be thrown out. The
appellant taking advantage of the statement of the aforesaid witnesses that he
was hospitalized pursuant to a fight, contends that due to prior enmity he was
falsely implicated in this case. True, the aforesaid witnesses have spoken of a

dispute and the hospitalization of the appellant, however, the said witnesses

11
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specifically denied knowledge of any money transaction. Unless and until
the money transaction is proved, mere statement that there was a dispute and
the accused was hospitalized is of no consequence. It is trite in law that the
evidence on record must be read as a whole, selective or piecemeal
appreciation is impermissible.

(16)Sole evidence of victim as basis for conviction ; No independent

witnesses examined and inconsistencies and contradictions in

prosecution witnesses:-

The other limbs (b)(c) and (d) of the appellant's contentions are clubbed as
they are inter-related. It is settled legal position that if the testimony of the
victim girl is found to be credible, trustworthy and unwavering, it needs no
corroboration. Therefore, this Court will first examine, if the victim's
testimony is wholly reliable. A perusal of the statement of the victim girl
under 164 Cr.P.C and her evidence before the Court show that her testimony
is consistent, clear and categorical. The victim has spoken unambiguously on
the place of occurrence, the identity of the victim and the nature of assault.
The victim's testimony remained unshaken in the cross-examination with

respect to the foundational facts. The victim in her 164 Cr.P.C statement
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stated as follows:

"ﬂm]&)@a'a@ oM T @M  ISETTR  EQLILMTe  SHEDEAIT  SiT6wuT T
ComiLgsh adss anSComn, mHTET 8/ aEUL  ors  GuamkmalusTsd)
DBV LeSGImECmeT, Erer  Feorefl  sromaul  CUGBHER B &S
Qeerm ol G wromoui Hmwll amGaer, Lk 03,09,2018 /10 Cosuarm 6Ty S6T
oarHE Qo  afuf  gaflers Gsl  auflgw  Brar  pLES  QEaGeur,
SUGUTE WHSE &.0U CeosTemameT 6TETUAIT STTLETUSSTUL e C&ThHS g‘bsfr
geur  aarmer  Qe@sgeilimm,  geafwers G Cslwe  mausg
Qs@sgeiLrm, prar  @ruinmsspomn  sTwmETRL 5 0 walleg &Sl
AMGLENsTs Gupue Csl aufitw QsarGmer, wWmST TaTemaT &Ll Lmer mreT
aurr GLenr starm QemerGerer, NG 2 sl e aSE CuT @ aimweurs)
el gerafeHGeuser, 960Ut 26T  guT SELEE CuTUL®  aumHLCUTE)
gorafl  erm  TuiwsEsT  seralellGCasr  erermyy  WiLgermr,  isering

Smis  Sgmin FIeT G QIHG Osarm o aumweUTE sTeTemeT Qas@é,gjaﬂ_'l_rrr'r”,
(17) The victim in her chief-examination deposed as follows:

"Lngu;_r,rrﬁﬁ 3,92018 oerm mrer uetefl oG L G&G aumw aufuf 965
Gumeor m Sjeur GMESS 6T 60T Gmr60T @usas Qesorm 6T 60T 66T
Qed@ggeiLmr, @mswun Brer wrfl s Gsromeiksme, 59.2018,/1 Csg mrer
6T 60T & Uﬂqg;smg)uﬂ_fn @&@}gu @J@aasu% 6T 6UT 61607 Q&s@g;g) s)ﬁ].urg;amg) QemesCerent, 6y6a
SEMS THNEHTH S LT Cumerml sarm Q&meOas) 6TETENET Dl SSTI, 676w 6T
Sle&Ea 6T ooT  eTer  oBesuiln  smmeLCuriLrm, g T 9S8
oflurgms  erer  guwref  GQemerermm,  9,9,2018/  Gssl Swresn  wsafit
srankoown QFarn HTeT aTg QUUT, oyooT, S aaGummn QFarm usTT

Qaarr@g}(ﬂg)mﬁ”.
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case was falsely foisted due to enmity relating to a money transaction. Her
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evidence 1s as follows:
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"TmigeT  omrmaE  CumEGUESSL  TUR  UTES TS O|e
SMATHIID  QFLNET  STTHS Lyl TaroTe  SfEmeT,  SUasSkrCurs)
TGy Cuuurew &lws QeTmT® EMESTTS, STeCsTUsSE CFan
CousmorGn  stermmed  Gom@ ussw  2emer  TuRGa  GEUTLaITETSMS
SITEU0Tg &SI 60T Qe Galsmr(HLn, ” PSS SL0LIeGEeor GLIT 5 CarL_
Suur  @mBSTT, FuuMSSkT Gurg &7 OLew. @OESS, IS Col
Suur @S, &8 OLemger &mall Gsl  SLur  @QLwSTET  @HBESS,
T e ouuTaL QEEHEIS FEwUTST, fer  UUTEING  GLULYSSL
o euor(h), 6T LOTLOT SESUTEWTy LOML GQeuiuremmy g &GwLTTEsT THfBES
B LSS,  erer  oguur MUl uee QETHSSN  AITmISN
DAUSSHESTT TaIOTD Soum, T SmLsE ogarm oefl aurgs) Qsmemr@
o lemE Geogweurg w&un 1,30 el & mar @QLg M
o8 @wssmt, ouburg aar  ellge auGurmn  @mESTTET, HTeT
. sr  SesTt  olEg0sTsmeKECSHET, aTaTmar ST G mEeT
grar  @uss Oserprr, &l TuGa esmfur  gee earm  QETeTaTmay
gfigrer, mrear s efeTroamTui  Glms aTm S puirEsTe  sfisme,
TS eTaTemem  QLemlem@GeT LTSS SeTafil LT, NG EBIET  F&SL0
CuTGLer, psw GuUILLTR usssSEkw GCoHLGW, Syl & Wi  auraiksme,

TN E55ICUTL S8 LT ey el eSS,
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(19) This Court finds from a reading of the entire testimony of the victim that
except for a few minor inconsistencies, which can be ignored as innocent and
arising out of her tender age, her evidence is reliable, cogent and convincing.
At this juncture, reference may be made to certain judgments of the Hon'ble
Supreme Court which elucidate the principles governing appreciation of the
testimony of the victim and the circumstances under which such testimony,
even in the absence of corroboration, can safely form the basis of conviction.
The Hon'ble Supreme Court in State of H.P. v. Manga Singh, (2019) 16
SCC 759 : (2020) 2 SCC (Cri) 470 : 2018 SCC OnLine SC 2886 at page
762 held as follows:

'""10. The conviction can be sustained on the sole testimony of
the prosecutrix, if it inspires confidence. The conviction can be
based solely on the solitary evidence of the prosecutrix and no
corroboration be required unless there are compelling reasons
which necessitate the courts to insist for corroboration of her
statement. Corroboration of the testimony of the prosecutrix is
not a requirement of law, but a guidance of prudence under the
given facts and circumstances. Minor contractions or small
discrepancies should not be a ground for throwing the evidence

of the prosecutrix.

15
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11. It is well settled by a catena of decisions of the Supreme
Court that corroboration is not a sine qua non for conviction in
a rape case. If the evidence of the victim does not suffer from
any basic infirmity and the ‘“probabilities factor” does not
render it unworthy of credence. As a general rule, there is no
reason to insist on corroboration except from medical evidence.
However, having regard to the circumstances of the case,
medical evidence may not be available. In such cases, solitary
testimony of the prosecutrix would be sufficient to base the

conviction, if it inspires the confidence of the court."”

(20) In Ganesan vs. State reported in 2020(1) SCC 573, the Apex Court
held that there can be conviction on the sole testimony of the
victim/prosecutrix when the deposition of the prosecutrix is found to be
trustworthy unblemished, credible and her evidence is of sterling quality.

(21) In Phool Singh v. State of M.P. reported in 2022(2) SCC 74, the
Hon'ble Supreme Court, after referring to the whole gamut of the case law on
the subject held at para 11 as follows:

"11. Applying the law laid down by this Court in the aforesaid
decisions to the facts of the case on hand and as observed
hereinabove, we see no reason to doubt the credibility and/or

trustworthiness of the prosecutrix. She is found to be reliable and

16
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trustworthy. Therefore, without any further corroboration, the
conviction of the accused relying upon the sole testimony of the

prosecutrix can be sustained".

(22) From the aforesaid judgments of the Hon'ble Supreme Court, it is
evident that conviction can be based on the uncorroborated testimony of the
victim, provided, it is cogent, credible and blemishless. The Hon'ble Supreme
Court has also enunciated that the courts should not get swayed by minor
contradictions or insignificant discrepancies in the statement of the
prosecutrix, which are not of a fatal nature, to throw out an on otherwise
reliable prosecution case. The Supreme Court has stated that seeking
corroboration of the victim's statements before relying upon the same as a
rule, in cases where her evidence is credible, reliable and inspiring
confidence amounts to adding insult to injury (In Sham Singh vs. State of
Haryana in 2018(18) SCC 34.

(23) By applying the law consistently laid down in the aforesaid judgments to
the facts of this case, this Court finds from the evidence of the victim as
extracted in the foregoing paragraphs, that the victim's statements on the
material particulars is unwavering, reliable and inspiring confidence, needing

no corroboration. After all, what reason will a child of 12 years, have for
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falsely implicating the accused. The fact is that the child silently suffered the
sexual assault without disclosing the same even to her mother since she
feared for the life of her father and brother, who the accused threatened to
kill, if she revealed the same to her family. The materials on record reveal
that only after the news spread in the village, the victim confided her horrific
experience to the aunt and therefore, the delay in filing the complaint.

(24) On a conspectus of the entire materials on record, this Court is of the
firm view that the evidence of the victim girl is explicit, convincing and
credible, needing no corroboration and therefore, based on the sole testimony
of the victim, this Court has no hesitation in confirming the conviction
imposed by the trial court. This Court finds absolutely no merit in the appeal
and hence the same is dismissed.

(25) Finally, before parting with this case, this Court deems it appropriate,
nay, necessary to express its displeasure in the manner in which some judicial
officers have conducted trial in their Courts. In some cases, not only the
identity of the victim is revealed, but also children of tender ages are grilled
in the name of cross-examination. The Judicial Officers apparently do not

intervene when gruelling cross-examination of the victims of tender ages by
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the defense is conducted before them.. The Judicial Officers have a duty to
intervene to ensure that children of tender ages are not robbed of their
innocence. The courts have to be alert and empathetic to the fact that even
before the scars of the heinous offence have healed, the child victim is called
upon to depose before the court and recount the traumatic episode. The
process of trial obliges them to revisit painful memories. It is precisely for
this reason that the provisions of the Act relating to conduct of trial have to
be strictly followed. This Court is cognizant that cross-examination is an
integral part of the defense; however, it cannot be stretched to a level that
results in the corruption or further traumatization of innocent minds. It

should be remembered by all that wounds of the body heal in course of time,

but "wound to the spirit is carried to the grave".

26) In fine, this appeal i1s dismissed confirming the judgment rendered by the
Sessions Judge, Fast Track Mahila Court, Dindigul in Spl.SC.No.49 of 2018
dated 05.05.2021.
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To

1.The Sessions Judge,
Fast Track Mabhila Court, Dindigul.

2.The The Inspector of Police,
All Women Police Station,
Dindigul,
Dindigul District.

3.The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
Madurai.
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