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COMMON JUDGMENT

These Second Appeals are directed against the judgment and decree made
in A.S.No.124 of 2018, dated 12.01.2022, on the file of the Additional District
Court (Fast Track Court), Kumbakonam, confirming the judgment and decree,

passed in O.S.No.166 of 2012, dated 26.02.2016, on the file of the Additional

Subordinate Court, Kumbakonam.

2. The appellants in S.A.(MD)No0.496 of 2022 are the defendants 1 and 2
and the appellant in S.A.(MD)No.737 of 2024 is the fourth defendant. The
respondents as plaintiffs filed a suit in O.S.No.166 of 2012, before the
Subordinate Court, Kumbakonam claiming compensation of Rs.5,00,000/- for the
death of wife of the first plaintiff and the mother of the second plaintiff, who died

due to the medical negligence.

3. For the sake of convenience and brevity, the parties will hereinafter be

referred as per their status/ranking in their original suit.
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4. The case of the plaintiffs in brief is as follows:

(a) One Jayalakshmi, wife of the first plaintiftf and mother of the second
plaintiff, conceived for the second time in the year 2008. Upon learning of her
pregnancy, she has been regularly taking treatment and receiving medical
guidance at the Primary Health Centre, Thirunageswaram from 01.05.2008 to
17.10.2008. At the relevant point of time, the first defendant was serving as an
Auxiliary Nurse-cum-Mid Wife, the second defendant as a staff nurse and the
third defendant as medical officer in charge of the said Primary Health Centre.
During her visit to the Primary Health Centre, the defendants 1 to 3 had informed

that the growth of the foetus was normal and satisfactory.

(b) On 17.10.2008, at about 09.30 a.m., the first plaintiff took his wife,
Jayalakshmi, to the Primary Health Centre, Thirunageswaram, for delivery. At the
said Centre, certain medicines and injections were administered to induce
artificial labour pain. As the labour pain was stated to be insufficient, the first
plaintiff was advised to take his wife home and give her food (rice) to augment
the pain. Acting on such instructions, the first plaintiff took his wife home and
gave her rice with rasam.

(c¢) Thereafter, Jayalakshmi developed severe pain accompanied by

excessive bleeding, and the first plaintiff, along with his sister-in-law, took her
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back to the Primary Health Centre at about 02.30 p.m. on the same day. The
defendants 1 and 2, who were on duty at that time, advised that walking would
help intensify the labour pain and made Jayalakshmi walk within the hospital
campus. While so walking, she became exhausted and sat down. However, after
about two hours, the defendants 1 and 2, without providing necessary treatment
or arrangements, directed the first plaintiff to take her elsewhere for delivery,
stating that the delivery could not be conducted at the Centre. The defendants 1
and 2, in a casual and negligent manner, at the eleventh hour, advised the first
plaintiftf to take Jayalakshmi to Kumbakonam, without even arranging an

ambulance for her transfer.

d) The first plaintiff is an illiterate coolie worker. Left with no alternative,
he took his wife in an auto-rickshaw to the Government Headquarters Hospital,
Kumbakonam, and reached there at about 06.00 p.m. On arrival, the duty doctor
informed that Jayalakshmi had been brought dead. The death of Jayalakshmi was
solely due to the negligence and lack of due care on the part of the defendants 1
to 3. The first plaintiff has thus lost his wife, and the second plaintiff has lost her
mother at a tender age. The deceased Jayalakshmi was engaged in silk weaving
work and was earning a sum of Rs.10,000/- per month. She was also a member of

the Tamil Nadu Khadi and Silk Weaving Welfare Board. Since the defendants 1 to
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3 failed to discharge their basic duties in providing proper medical care in
relation to the delivery and were grossly negligent, thereby committing deficiency
in service, they are liable to pay compensation to the plaintiffs. The fourth
defendant, being the head of the District Administration, has been impleaded as a

necessary party.

5. The defence of the defendants 1 to 3 in short is as follows:

a) It is admitted that the first plaintiff’s wife, Jayalakshmi, had been
receiving medical treatment and counselling at the Primary Health Centre,
Thirunageswaram, during the period from 01.05.2008 to 17.10.2008. It is further
admitted that she was brought to the said Primary Health Centre at about 09.30
a.m. on 17.10.2008, at which time the first defendant alone was on duty. The first
defendant is an Auxiliary Nurse-cum-Midwife with 24 years of experience. The
second defendant is working as a nurse, and the third defendant has been serving
as a Medical Officer for the past 10 years. On 17.10.2008, the third defendant
was deputed to attend a medical camp conducted at the Primary School in
Paruthikudi Village, as per the orders of the Taluk Medical Officer.

b) It is further stated that, on examination, intravenous fluid, namely
Ringer Lactate, was administered to Jayalakshmi through a drip. As her condition

was found to be stable, she left the hospital. Subsequently, she returned
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complaining of pain. Upon further examination, it was found that the head of the
foetus was not descending properly. In view of the same, she was advised to
proceed to the Government Headquarters Hospital, Kumbakonam, for further
management. According to the defendants, there was no negligence or deficiency
in service on their part, and the administration of the Primary Health Centre
cannot be held responsible for the death of Jayalakshmi. Hence, the defendants

are not liable to pay any compensation, and the suit is liable to be dismissed.

6. The defence of the fourth defendant, in short, is as follows:

The fourth defendant has been unnecessarily impleaded in the present suit.
The fourth defendant has no knowledge of the averments made by the plaintiffs
regarding the treatment allegedly given to the first plaintift’s wife, Jayalakshmi,
at the Primary Health Centre, Thirunageswaram, by defendants 1 to 3. Further, no
specific relief has been sought as against the fourth defendant. It is contended
that the plaintiffs have not made out any case, much less a prima facie case, and
that the cause of action as pleaded is incorrect. Hence, the suit is liable to be

dismissed as against the fourth defendant.

7. The learned trial Judge, upon considering the pleadings, framed the

following issues:
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(1) Whether the plaintiffs are entitled to get compensation?
(i1) If so, what is the quantum of compensation and from which of the
defendants is the same to be recovered?

(i11) What other relief?

Additional Issue was framed on 24.02.2016, which is as follows:

(1) Whether the trial Court has jurisdiction to try this suit?

8. During trial, the first plaintiff examined himself as P.W.1 and examined
two other witnesses Tmt.Shanthi and Tmt.Indirani as P.W.2 and P.W.3
respectively and exhibited six documents as Exs.A.1 to A.6. The defendants
examined the first defendant and the third defendant as D.W.1 and D.W.2
respectively and exhibited five documents as Exs.B.1 to B.5. The learned trial
Judge, upon considering the pleadings and evidence both oral and documentary
and on hearing the arguments of both sides, passed the judgment and decree dated
26.02.2016, holding that the defendants 1 and 2 are responsible, directed the
fourth defendant to pay a compensation of Rs.5,00,000/- to the plaintiffs with
interest at 6%p.a., from the date of the suit till realisation and the fourth
defendant was given liberty to recover the entire compensation in equal

proportion from the defendants 1 and 2. Aggrieved by the said judgment and
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decree, the defendants 1, 2 and 4 preferred an appeal in A.S.No.124 of 2018 and
the learned Additional District Judge, Kumbakonam, upon considering the
materials available on record and on hearing the arguments of both sides, passed
the impugned judgment and decree, dated 12.01.2022, dismissing the appeal and
thereby confirming the judgment and decree of the trial Court. Challenging the
dismissal of the first appeal, the defendants 1 and 2 have filed the second Appeal
in S.A.(MD)No0.496 of 2022 and the fourth defendant has filed a separate Second

Appeal in S.A.(MD)No.737 of 2024.

9. Though the above Second Appeals have been pending since 2022 and
2024 respectively, they have not yet been admitted and consequently, no

Substantial Question of Law has been formulated.

10. At the outset, it is necessary to refer the mandate of Hon'ble Supreme
Court for High Courts in deciding the second appeal under Section 100 of the
Civil Procedure Code, given in the case of Gurnam Singh (dead) by LRs., and
others Vs. Lehna Singh (dead) by LRs., reported in AIR 2019 SC 1441, that the
jurisdiction of the High Court in an appeal under Section 100 of the Code of Civil
Procedure is strictly confined to the case involving substantial question of law

and the relevant passage is extracted hereunder:
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“18. Before parting with the present judgment, we remind the
High Courts that the jurisdiction of the High Court, in an appeal
under Section 100 of the CPC, is strictly confined to the case
involving substantial question of law and while deciding the second
appeal under Section 100 of the CPC, it is not permissible for the
High Court to re-appreciate the evidence on record and interfere
with the findings recorded by the Courts below and/or the First
Appellate Court and if the First Appellate Court has exercised its
discretion in a judicial manner, its decision cannot be recorded as
suffering from an error either of law or of procedure requiring
interference in Second Appeal. We have noticed and even as
repeatedly observed by this Court and even in the case of Narayanan
Rajendran v. Lekshmy Sarojini, (2009) 5 SCC 264, despite the catena
of decisions of this Court and even the mandate under Section 100 of
the CPC, the High Courts under Section 100 CPC are disturbing the
concurrent findings of facts and/or even the findings recorded by the
First Appellate Court, either without formulating the substantial
question of law or on framing erroneous substantial question of

»

law.

11. The Hon'ble Supreme Court in the case of Chandrabhan Vs. Saraswati
and others reported in 2022 SCC OnLine SC 1273 has specifically held that right
of appeal is not automatic and right of appeal is conferred by statute and when

statute confers a limited right of appeal restricted only to cases which involve
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substantial questions of law, it is not open to the High Court to sit in appeal over
the factual findings arrived at by the First Appellate Court and the Hon'ble
Supreme Court summarized the principles relating to Section 100 C.P.C., which
are as follows;

“(i) An inference of fact from the recitals or contents of a
document is a question of fact. But the legal effect of the terms of
a document is a question of law. Construction of a document
involving the application of any principle of law, is also a
question of law. Therefore, when there is misconstruction of a
document or wrong application of a principle of law in

construing a document, it gives rise to a question of law.

(ii) The High Court should be satisfied that the case
involves a substantial question of law, and not a mere question of
law. A question of law having a material bearing on the decision
of the case (that is, a question, answer to which affects the rights
of parties to the suit) will be a substantial question of law, if it is
not covered by any specific provisions of law or settled legal
principle emerging from binding precedents and involves a
debatable legal issue. A substantial question of law will also arise
in a contrary situation, where the legal position is clear, either on
account of express provisions of law or binding precedents, but
the court below has decided the matter, either ignoring or acting
contrary to such legal principle. In the second type of cases, the

substantial question of law arises not because the law is still
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debatable, but because the decision rendered on a material

question, violates the settled position of law.

(iii) The general rule is that the High Court will not
interfere with findings of facts arrived at by the courts below. But
it is not an absolute rule. Some of the well-recognised exceptions
are where (i) the courts below have ignored material evidence or
acted on no evidence; (ii) the courts have drawn wrong inferences
from proved facts by applying the law erroneously,; or (iii) the
courts have wrongly cast the burden of proof. When we refer to
"decision based on no evidence", it not only refers to cases where
there is a total dearth of evidence, but also refers to any case,
where the evidence, taken as a whole, is not reasonably capable

of supporting the finding.”

12. Bearing the settled legal position in mind, let us proceed with the

present case.

13. The learned Counsel for the appellants in S.A.(MD)No0.496 of 2022
would submit that the appellants were not responsible for the death caused to
Jayalakshmi and both the Courts below failed to notice that the said Jayalakshmi
was hale and healthy at the time when she was discharged from the Primary

Health Centre, Thirunageswaram and referred to Government Hospital,
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Kumbakonam, that since the plaintiffs failed to produce the postmortem
certificate, the Courts below ought to have rejected the case of the plaintiffs, that
the burden is only on the plaintiffs to establish the negligence on the part of the
defendants by producing necessary evidence including the postmortem certificate
and another expert opinion from other medical processional, but the plaintiffs
failed to produce those evidence, that the plaintiffs are duty bound to show that
there is a duty on the side of the defendants and the defendants breached that duty
and because of that breach, the plaintiffs suffered injuries and that the plaintiffs
had not established the breach of duty as well as the injury suffered by the

plaintiffs.

14. The learned Counsel would further submit that the Courts below failed
to understand the duty of the Nurse as well as the pregnancy in proper manner,
that the defendants 1 and 2 used to administer the injunction as per the
instructions of the Medical Officer and they used to assist the Medical Officer
while performing the normal delivery, that the Medical Officer at Primary Health
Centre would not perform complicated delivery because of non-availability of the
facilities, that the defendants had rightly referred the said Jayalakshmi to the
Government Hospital, Kumbakonam, that during the process of delivery, the pain

and sufferings are normal and expected to continue till the delivery of a baby and
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that may extent more than 18 hours, that the defendants 1 and 2 had monitored
the said Jayalakshmi and since there was an improper labour pain, she was
referred to Government Hospital, Kumbakonam and that 108 Ambulance service
was not at all available during the relevant time and the said facility was launched
on 15.09.2008, just one month before the date of accident and by that time, more

number of ambulance vehicles were not available for service.

15. The learned Counsel for the defendants 1 and 2 would further contend
that the Courts below have failed to properly appreciate the concept of medical
negligence and the extent of liability of the defendants and reliance is placed on
the decision of the Hon'ble Supreme Court in Martin ED' Souza Vs. Mohd.
Ishfaq reported in 2009(3) SCC 1, wherein it has been held that the test for
determining negligence is that of an ordinarily competent doctor exercising and
professing to the requisite skill, and that a doctor is not expected to possess the

highest degree of expert skill and the relevant passages are extracted hereunder:

“A medical practitioner is not liable to be held negligent simply
because things went wrong from mischance or misadventure or
through an error of judgment in choosing one reasonable course of
treatment in preference to another. There is a tendency to confuse a
reasonable person with an error free person. An error of judgment

may or may not be negligent. It depends on the nature of the error.
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Also, now what is reasonable and what is unreasonable is a matter
on which even experts may disagree. Also, they may disagree on
what is a high level of care and what is a low level of care. A
medical practitioner would be liable only where his conduct fell
below that of the standards of a reasonably competent practitioner
in his field. For instance, he would be liable if he leaves a surgical
gauze inside the patient after an operation or operates on the wrong
part of the body, and he would be also criminally liable if he
operates on someone for removing an organ for illegitimate trade.
The standard of care has to be judged in the light of knowledge
available at the time of the incident and not at the date of the trial.
Also, where the charge of negligence is of failure to use some
particular equipment, the charge would fail if the equipment was

b

not generally available at that point of time.’

16. The learned Special Government Pleader appearing for the fourth
defendant would reiterate the submissions made on behalf of defendants 1 and 2
and would further contend that, on 17.10.2008, one of the doctors attached to the
Primary Health Centre had been deputed to the Government’s “Prevention is
Better than Cure” scheme, while another doctor was assigned to the
Murungangudi Primary Health Centre. In such circumstances, the first defendant
alone was present in the morning hours. It is stated that, after consulting the

doctor over the phone, intravenous fluid, namely Ringer Lactate, was
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administered to Jayalakshmi to address low blood volume and dehydration. As
her condition appeared stable and satisfactory, she was allowed to return home. It
is further submitted that Jayalakshmi returned to the Primary Health Centre at
about 03.00 p.m., at which time the second defendant was also present, and upon
examination, her condition was found to be normal. At about 05.30 p.m., the
second defendant again consulted the doctor over the phone and was advised that,
as the cervix had not dilated for normal delivery, and in view of the non-
availability of advanced medical facilities at the Centre, Jayalakshmi should be
referred to the Government Hospital, Kumbakonam. Accordingly, she was
referred, and at that point of time, she was stated to be in a stable condition. The
learned Special Government Pleader would further submit that the fourth
defendant, being only the administrative head of the District, cannot be held
personally or directly liable for any alleged fault or medical negligence on the
part of the employees working under the District administration. However, both
the Courts below have failed to take note of this aspect and have erroneously

fastened liability on the fourth defendant.

17. The learned Special Government Pleader would place reliance on the
decision of the Hon'ble Supreme Court in INS MALHOTRA (Ms) Vs

DR.A.KRIPLANI AND OTHERS reported in (2009)4 SCC 705 wherein the
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Hon'ble Apex Court, while considering the issue, has referred to the judgment of
the Three - Judge Bench of the Supreme Court in State of Punjab vs. Shiv Ram
reported in (2005)7 SCC 1 and the relevant passage is extracted hereunder:

In State of Punjab v. Shiv Ram and Others [2005] 7 SCC 1, a three

Judge Bench of this Court while dealing with the case of medical
negligence by the doctor in conducting sterilisation operations,
reiterated and reaffirmed that unless negligence of doctor is
established, the primary liability cannot be fastened on the medical
practitioner. In paragraph 6 of the judgment it is said: (page no. 7)

"Very recently, this Court has dealt with the issues of medical
negligence and laid down principles on which the liability of a
medical professional is determined generally and in the field of
criminal law in particular. Reference may be had to Jacob Mathew v.

State of Punjab (2005) 6 SCC 1. The Court has approved the test

as laid down in Bolam v. Friern Hospital Management Committee

(1957) 1 WLR 582: (1957) 2 AIl ER 118 (OBD) popularly known as

Bolam's test, in its applicability to India".

18. The learned Special Government Pleader would also place reliance on
the decision of the Hon'ble Supreme Court in M.A.Biviji Vs. Sunita and others
reported in (2024)2 SCC 242, wherein it was held that a medical practitioner will
be held liable for negligence only in circumstances when their conduct falls

below the standards of a reasonably competent practitioner and the relevant
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passage is extracted hereunder:

“37. As can be culled out from above, the three essential ingredients
in determining an act of medical negligence are:

(1) a duty of care extended to the complainant,

(2) breach of that duty of care, and

(3) resulting damage, injury or harm caused to the
complainant attributable to the said breach of duty.
However, a medical practitioner will be held liable for negligence
only in circumstances when their conduct falls below the standards

of a reasonably competent practitioner.

19. It is pertinent to note that in the above decisions, the medical
negligence alleged against the medical practitioners were dealt with. But in the
present case, the Courts below have held that since the third defendant was not
available at the Primary Health Centre and he attended the medical camp in
another village as directed by the higher officials, was not responsible. Hence,

the above decisions cannot be made applicable to the case on hand.

20. The learned Counsel for the plaintiffs would place reliance on the
decision of this Court in WRamar Vs. Director of Medical and Rural Health
Services, D.M.S., Chennai and others reported in 2010(1) MLJ 1409, wherein, in

a similar factual scenerio, a pregnant woman was admitted in a Government
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Hospital and in the absence of a Doctor on duty, she was attended by nurses.
Though she delivered a male child, her condition subsequently deteriorated
resulting in the death of both the mother and the child. In the said circumstance,

this Court has observed as follows:

“11. The Constitution envisages the establishment of a welfare state
as the federal level as well as the state level. In a welfare state the
primary duty of the Government is to secure the welfare of the
people. Providing adequate medical facilities for the people is an
essential part of the obligations undertaken by the Government in a
welfare state. The Government discharges this obligation by running
hospitals and health centers which provide medical care to the

persons seeking to avail those facilities.

12. Article 21 imposes an obligation on the state to safeguard the
right to life of every person. Preservation of human life is thus of
paramount importance. The Government hospitals run by the State
and the Medical Officers employed therein are duty bound to extend
medical assistance for preserving human life. Failure on the part of a
Government hospital to provide timely medical treatment to a person
in need of such treatment results in violation of his right to life
guaranteed under Article 21 of the Constitution casts the obligation
on the State to preserve life. The provision as explained by this Court
in scores of decisions has emphasised and reiterated that position. A

doctor at the Government hospital positioned to meet this state
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obligation is therefore, duty bound to extend medical assistance for
preserving life. Every doctor whether at a Government hospital or
otherwise has the professional obligation to extend his services with
due expertise for protecting life. The obligation being total, absolute
and paramount, laws of procedure whether in statutes or otherwise
which would interfere with the discharge of this obligation cannot be
sustained. Failure on the part of a Government hospital to provide
timely medical treatment to a patient in need of such treatment
amounts to violation of the right to life. In this context, I may also
refer to Article 47 of the Constitution of India imposing a duty on the

State to raise the standard of living and improve the public health.

13. In  Parmanand  Katara . Union of India
(MANU/SC/0423/1989 : AIR 1989 SC 2039), the Hon'ble Supreme
Court has held as under:-

“Every doctor whether at a government hospital or otherwise has the
professional obligation to extend his services for protecting life. The
obligation being total, absolute and paramount, laws of procedure
whether in statutes or otherwise cannot be sustained and, therefore,
must give way.”

In this context, I may also refer to the decision in the case of Ranjit
Kumar Das v. Medical Officer, ESI Hospital & Others, reported in
111(1997) CPJ 336 (CDRC West Bengal) wherein it has been held that
even the failure of the hospital to treat the card holder on the ground
of absence of bed, would amount to negligence and therefore,

adequate compensation must be provided. In a Canadian case
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reported in 1964 (5), DLR (2d) 225, in the case of Lepine v.
University Hospital Board, the Court held that the hospital was
liable for negligence when, in the absence of nurse, a seven year old
boy fall out of the window and suffered personal injuries. In (1952) 2
All ER 125 (CA), in the case of Jones v. Manchester Corporation,
again it has been held that the hospital authority can be held liable if
it fails to provide sufficient or properly qualified and competent
medical staff for a unit.”

21. In another case involving similar facts, in Thangapandi Vs. Director of
Primary Health Services, DMS, Teynampet, Chennai and others reported in
2011(1) MLJ 1329, relied on by the learned Counsel for the plaintiffs, a learned
Judge of this Court, by referring to the decision in V.Ramar's case referred supra,
has observed as follows:

“22. The Maternity Hospital, without a qualified doctor, is like a
school without teacher, transport vehicle without driver, police
station without policemen and an aircraft without pilot. Right to
health being a fundamental right as guaranteed under Article 21 of
the Constitution of India, non-availability of doctor in a 24 hours
Maternity Government Hospital is a serious aspect required to be
viewed by the State Government seriously, which is running a welfare
administration for the benefit of people. Mere existence of hospital is
not sufficient. Any amount of defence, which could be raised by the
Medical Department or Medical Officer of the fourth Respondent -
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Primary Health Centre, will not be considered as satisfactory
explanation. The Government is spending huge amount towards
health care, which is bound to look into this aspect and bound to take
serious remedial measures to see that the hospitals are having
Medical Officers/Duty Doctors available at all times (24 hours). If
the same is not ensured, right to health as enshrined in Article 21 of
the Constitution of India will be a promise of unreality to the village

people.”

22. Now, adverting to the factual aspects of the case, it is not in dispute that
the first plaintift’s wife, Jayalakshmi, had been receiving treatment and antenatal
guidance at the Primary Health Centre, Thirunageswaram, from 01.05.2008 to
17.10.2008. It is evident from the records that the expected date of delivery was
noted as 14.10.2008 in certain records and as 15.10.2008 in others. It is also not
in dispute that Jayalakshmi presented herself at the said Primary Health Centre on
17.10.2008 for delivery. However, the fact remains that, after administering
intravenous fluid, namely Ringer Lactate, she was sent back home. It is further
not in dispute that Jayalakshmi again returned to the Primary Health Centre at
about 03.00 p.m. on the same day with labour pain. It is also admitted that, at
about 05.30 p.m., the defendants 1 and 2 advised the first plaintiff to take his wife
to the Government Headquarters Hospital, Kumbakonam, stating that the delivery

could not be conducted at the Centre. According to the defendants, such referral
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was made on the ground that the head of the foetus was not descending properly.
It is also an admitted fact that the first plaintiff took his wife by auto-rickshaw to
the Government Headquarters Hospital, Kumbakonam, and, upon arrival, the
duty doctor, after examination, declared that she had been brought dead. In Ex.B4
— Verbal Autopsy Questionnaire for Investigation of Maternal Deaths, it has been

recorded that the cause of death was Amniotic Fluid Embolism.

23. As rightly pointed out by the learned Counsel for the plaintiffs, the first
defendant examined as D.W.1 has in her evidence admitted that no treatment was
administered to the said Jayalakshmi during the period between 03.00p.m, and
05.30p.m, ie., untill she was referred to the Government Headquarters Hospital,
Kumbakonam and the relevant portion is extracted hereunder for better
appreciation:

“el_sapoL s Noopu Sibaed  Brisdr  1TrFasESHsTS  6lhs

FAFomaup Gaiialsvemsv. Dlsienmu  &Herd SGbua)d 1Pygsu e oI {HoHH

Wraen aued oIfdHgH GRUGL S oI bl  moHHanmeaiush 3.00 WwmlHEd

FEFOFHGH UHSTT. e w&wbdD Gguel’ &l aubaeurgh 1WyFem sueduPsb

CmHamiT. B issl FHFmd orBiad CHTHIHalebenen. BT BT BB 61Hd

FhFomaup aldbsmosb 5.30  wolhEG dminfalfcLmb. 000 ...

5 .3 0 LDsool b ~1D6b FBF T HBITH @IDLP SIT6001LD oML L DT i

B SSHIN0MEEH  Dlauedy  AMINT UG HTD. ... IBIT60I  <DISU6DT
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SI_BEHML_ Il DL FHTSTY Beweowdhdedmbs  alGalbE e urg Db 53
Wrasn aued ChHeg. 17.10.2008 =&& (PsdILITH (&
el FiLfusdr  amuPbpied  CpHe  GHHmd  BIDITBSBMe G HdFHl. 6 _bsil
o S gHianosmarfsd (Dbt SHTHTT  Seveomdbsed) IfFFad UTTHS  @ImiD

GuatiBahs@E WrFaud uTThGD ugd o eng.”

24. Upon further cross-examination, D.W.1 would say

“Brspnd 2eugy  (PySansupd  wSud  AmnBEE P0G 61hs  FEFmauyb
NP BBaP M.  .ooeeeeo.e... 3  elh® GeRuenl gl  FEFmIFHG b UTE
mieman  FHFMF  CFUSHHHTD  Debevgl  GUIfw Lo HHIAIDMHE 2 1L 600
DIl mHEHETed  Smil Debevgl  GHHMBHmW  STIUTHD  sumhiiny 2 siTeng
eTelIMTed  Iimimay  FEFemF  GFhud  Bewmevufeb  Ggawen” &l  suyaisbsmen.
DD AABESH N FEFmF  GFLSBEHTD  Hedngliurs 6

guwevl” il sriiumdyy  Gpbssomid.  ....... Ggpuwevl i) 17.10.2008 =&

HTeeoilsd LI FTHmBEG abseurs 1PrFa &8 ulsosmer Cubsiir.”

25. The third defendant as D.W.2 would admit
“bBud 2 waliPeSmbH 5 alBG  ImSSINT SHFUTS  FDIDESUL L =BT
Uit s wmHamed ~pruralomururS  aygs  @bossourur  sriurdiPuP,Sseomd  6T6ImTsed

eTelh® GHFWTFHL. ... >obuw Gguel’ difsd 1D 1Wysaumds 1fegwor sibsals LEFmaub

P BBsalebsnen,”
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26. D.W.2 in his chief examination would say

“Brsit DB& 2B T SHTSTY [Femsouldhalsd Uaofuflsh Cebsmev. Diediml
Wrbs &l  ImsbgHe  WPETPSE GFOImalL "L 6. 6l 17.10.2008
Dedim 1 — (0 sumdufsdr  osmeoial IDHBHHIN D> OTFMOIBHTH  aubdh  afuy
ubhny eredb&d GHFwrg. ~whuly Guevl” FIOSEG Drumgl Usofuieb
o eitem 1 — 10 1Py&leumsy ifegom  eredim  BiTgD  elhsalsiomen  FHFemaub
Dl sHalsbsmen. oHHHIM P> eomdFsmeor 0L BID aup’h  smind o eiemeoni.
sTeral® 1oDeWITH GFafeduT 2 — b IPgSauTs Fsm oreiaT oMl HiTe06V
aPBintsb G Bg1af” (B LOIT 606D 5 LDs00T B _&IT60T L1500 b
V] [2107111 1 PR eTeP el _&hBEMe ST auyd  LoghSHFHlsuinemsoruied Lsoofi|ifiha
Gaafedwit  wreupld HHFmF AalBHTHHTD 1 — (b  aurdHulsr oemeoial 6
QUG LF CHSGIOPL LT 6l6diml Fn MG HDLHOIITEN §6OIDITED.

27. In cross-examination, he would say

“sremeoufsd  POr T LMl 6I0IM 0 bmd  GRuIeL FIOHEG CIYIGHEOITTHATT
oTeliml  6Teli®b@ GHfwmgl. oreiieol 1D pSHHen  FHFms  Fouhasoms 11D
Wydlaumd? 2  (pedm ~umefsb GHTL T GHTed_mT. wHud 2  wolufeddm bl
5 1PBGT  WhSSHINT Hrgurs  Fonbsul L Erumafsou  umiTdhemHaimed
~prurafourur®  daurgh  Gbadourur  STiuTHRuPnSsemD  6TlImITed
oTelh@ OHPWTH. GRwevl” F1 HTewsv 9.30 IosofWemaled DDLU SHBTHITT
ISemeowH MG aubseung 1Prga et un®  subHaIiT. Daut  1Pm&  6aiikD

WHUD Dby SHTHTY Heweoudhdhd aubscurg LEFms Aalbsalsbemev
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. . . e« 9
6160IM) GFT6OT6ONTITHGIT.

28. As rightly pointed out by the learned Counsel for the plaintifts, D.W.2
in chief examination, has stated that he was not aware of the visit of the said
Jayalakshmi to the Primary Health Centre for treatment. However, in the course
of cross-examination, he has admitted that he was contacted by the first defendant
twice over the phone. Neither D.W.1 nor D.W.2 has elaborated upon the nature

of the said telephonic conversations or the advise allegedly given by D.W.2.

29. As already pointed out, it is admitted by the defendants that the duty
Doctor viz., the third defendant had been deputed to attend a medical camp
elsewhere. When a Doctor attached to a Primary Health Centre is deputed for
other official duties, it is the responsibility of the authorities concerned to ensure
that a qualified medical officer is made available in the hospital. A Primary
Health Centre, which caters to the medical needs of the rural population,
particularly in maternity cases, cannot be permitted to function without the
presence of a Doctor. Failure to ensure the availability of a Doctor in the

hospital, would amount to an institutional lapse on the part of the authorities.

30. As rightly contended by the learned Counsel for the plaintiffs, it is
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significant to note that both the first defendant and the third defendant, have in
their evidence admitted that no treatment was administered to the said
Jayalakshmi between 03.00p.m., and 05.30p.m., and such an admission
emanating from the person who was on duty at the relevant point of time, coupled
with the evidence of the duty Doctor, who was not physically present, but was
allegedly contacted through D.W.1 carries substantial evidentiary value and the
same clearly establishes that the patient was left unattended for a considerable
period despite having approached the hospital with labour pain, that too two or

three days after the expected date of delivery, as stated by the defendants 1 to 3.

31. No doubt, the defendants have attempted to justify their conduct by
stating that, in certain cases, labour pain for some women may continue even for
more than 18 hours and they were therefore waiting. Such an explanation cannot
be accepted. Even if labour pain may persist for a prolonged duration, it does not
absolve the defendants of duty to properly examine the patient, continuously
monitor her condition and provide appropriate medical care. When a pregnant
woman approaches a hospital complaining of labour pain, it is the bounden duty
of the medical staff either to provide necessary treatment or if the case requires

specialised care, to promptly refer the patient to a higher medical centre.
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32. In the case on hand, as already pointed out, the first plaintiff's wife was
advised to be taken to Government Headquarters Hospital, Kumbakonam, only at
about 05.30p.m. Thus, despite the patient being present in the hospital from
about 03.00p.m., no treatment was administered, and the referal was made only
after a considerable delay. The delay in referring the patient to the Government
Headquarters Hospital, Kumbakonam assumes considerable significance. In
obstetric cases, timely medical intervention or prompt referral to a specialised
hospital is of vital importance and any unexplained delay in taking such steps
may endanger the life of both the mother and the child. Significantly, when the
first plaintiff took his wife to the Government Headquarters Hospital,

Kumbakonam, she was declared “brought dead”.

33. The learned Counsel for the defendants 1 and 2 as well as the learned
Special Government Pleader appearing for the fourth defendant, would submit
that no postmortem examination was conducted on the body of the deceased
Jayalakshmi and therefore, the exact cause of death has not been established.
However, the materials on record would disclose that when the first plaintiff took
his wife to the Government Headquarters Hospital, Kumbakonam, she was
declared “brought dead” by the Doctor attached to that hospital. Once a patient is

brought dead to a Government Hospital, it is for the hospital authorities
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concerned to take appropriate steps in accordance with law, including informing
the police and conducting a postmortem examination, if the circumstances so
warrant. In the case on hand, it is not the contention of the defendants that the
plaintiffs or his family members had objected to the conduct of a postmortem.
Therefore, the mere absence of a postmortem examination cannot be put against

the plaintiffs so as to defeat their claim for compensation.

34. When the evidence on record clearly establishes that the deceased had
approached the Primary Health Centre with labour pain and was left unattended
for a considerable period before being referred belatedly, the absence of a
postmortem examination by itself, cannot absolve the defendants from their

negligence.

35. On a consideration of the entire evidence available on record, both the
trial Court as well as the first appellate Court have concurrently held that the
defendants 1 and 2 were negligent in discharging their duties and that such
negligence amounted to deficiency in service. Such findings are based on
evidence on record including the admissions made by the defendants 1 and 3 and
the defendants have not been able to demonstrate that the said findings suffer

from perversity or are unsupported by the materials available on record.
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36. It is pertinent to note that the first appellate Court on appreciating and
re-appreciating the evidence available on record, has come to a definite decision
that the plaintiffs have proved their claim for compensation, concurring with the

findings of the trial Court.

37. Since the defendants 1 and 2 were Government servants working in the
Primary Health Centre at the relevant point of time, the State is vicariously liable
for the acts committed by them in the course of their employment. Hence, the
direction issued by the Courts below directing the fourth defendant to pay
compensation to the plaintiffs cannot be faulted with. However, considering the
fact that the incident appears to have occurred primarily due the absence of a
Doctor and the lack of proper institutional arrangements in the hospital, this
Court is of the view that the liberty granted by the Courts below to recover the

compensation amount from the defendants 1 and 2 requires modification.

38. It is well settled law that the right to life guaranteed under Article 21 of
the Constitution of India includes the right to timely and adequate medical care.
The Hon'ble Supreme Court in Paschim Banga Khet Mazdoorsamity and Others

Vs. State of West Bengal reported in AIR 1996 SC 2426, has specifically held
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that State has constitutional obligation to provide adequate medical facilities to
the people and that failure on the part of the Government hospital to provide
timely medical treatment would amount to a violation of the right to life. In the
present case, the first plaintiff's wife had approached the Government Primary
Health Centre expecting necessary medical care at the time of delivery. The
absence of a Doctor in the hospital and the delay in attending to the patient
clearly demonstrate that the institutional mechanism expected to provide such
care had failed. In such circumstances, the State cannot avoid its responsibility
and is bound to compensate the victim's family. Further, the compensation
awarded at Rs.5,00,000/- by the Courts below is reasonable and cannot be said to
be excessive, particularly having regard to the prevailing economic conditions at
the relevant point of time. Hence, the award of compensation of Rs.5,00,000/- in

favour of the plaintiffs does not warrant interference.

39. In the light of the above discussion, while confirming the directions
issued by the Courts below directing the fourth defendant to pay compensation to
the plaintiffs, the decree is modified to the limited extent that the compensation
amount shall be borne by the State, and no recovery shall be made from the
defendants 1 and 2. Except for the above modification, the judgments and

decrees of the Courts below are confirmed. Having regard to the facts and
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circumstances of the case, this Court further helds that the plaintiffs are entitled

to costs throughout.

40. In the result, the Second Appeals stand dismissed, confirming the
concurrent judgments and decrees of the Courts below, subject to the
modification that the compensation amount shall be borne by the State and no
recovery shall be made from the defendants 1 and 2. The plaintiffs shall be
entitled to costs throughout. Consequently, the connected Miscellaneous Petitions

are closed.
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2. The Additional Subordinate Court, Kumbakonam.
3. The Section Officer,
VR Section,

Madurai Bench of Madras High Court,
Madurai.
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