
Crl.A(MD)No.370 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT

DATED: 16.02.2026

CORAM: 

THE HONOURABLE MR.JUSTICE G.K.ILANTHIRAIYAN 

AND

THE HONOURABLE MS.JUSTICE R.POORNIMA

Crl.A(MD)No.370 of 2023

A.Perumalsamy ... Appellant/Accused No.1

Vs.

The State,
Represented by,

The Inspector of Police,
Thiruchuli Police Station,

Virudhunagar District.
Crime No.194 of 2017. ... Respondent/Complainant

PRAYER:- Criminal Appeal is filed under Section 374(2) of Cr.P.C., 

to  call  for  the  records  related  to  the  impugned  Judgment  dated 

08.03.2023 made in S.C.No.56 of 2018 on the file of the learned 

Additional District and Sessions Judge, Virudhunagar and set aside 

the same.
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For Appellant : Mr.S.Ramasamy

For Respondent : Mr.R.Meenakshi Sundaram

  Additional Public Prosecutor

JUDGMENT

(Judgment of the Court was delivered by 

G.K.ILANTHIRAIYAN, J.)

This appeal is directed as against the Judgment passed in 

S.C.No.56  of  2018,  dated  08.03.2023,  on  the  file  of  the  learned 

Additional  District  and  Sessions  Judge,  Virudhunagar,  thereby 

convicting the  appellant  for  the  offence punishable  under  Section 

302 of I.P.C.

2.The  case  of  the  prosecution  is  that  on  21.06.2017,  at 

about 06.00 p.m., due to previous enmity, the accused conspired to 

do away with the life of the deceased. A.1 pushed the deceased and 

assaulted him with a wooden log on his forehead. Thereafter, A.2 

and A.3 also attacked the deceased with sticks. When the deceased's 

sister intervened, A.2 and A.3 pushed her onto the road. Due to the 

injuries sustained, the deceased died.
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3.On the complaint, the respondent registered the F.I.R in 

Crime No.194 of 2017 for the offences punishable under Sections 

294(b), 341, 323, 324, 307 and 506(ii) of I.P.C. After completion of 

the investigation, the respondent filed a final report and the same has 

been taken cognizance by the Trial Court. The Trial Court framed 

charges as against A.1 for the offences punishable under Sections 

120-B,  294(b),  341 and 302 of  I.P.C and also framed charges as 

against A.2 and A.3 for the offences punishable under Sections 341, 

323, 120-B and 302 read with 34 of I.P.C.

4.On  the  side  of  the  prosecution,  in  order  to  bring  the 

charges to home, they had examined P.W.1 to P.W.22 and Exs.P1 to 

P15 were marked. The prosecution also produced Material Objects 

M.O.1 to M.O.6.  On the side of the appellant, no one was examined 

and no documents were produced before the Trial Court. 
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5.On perusal  of  the  oral  and  documentary  evidence,  the 

Trial  Court  acquitted  A.2  and  A.3  and  found  A.1  guilty  for  the 

offence punishable under Section 302 of I.P.C and sentenced him to 

undergo  Rigorous  Imprisonment  for  life  and  to  pay  a  fine  of 

Rs.5,000/-  in  default,  to  undergo  six  months  Rigorous 

Imprisonment. Aggrieved by the same, the appellant has preferred 

the present appeal. 

6.The  learned  counsel  appearing  for  the  appellant 

submitted that the prosecution failed to prove the motive as well as 

the  conspiracy.  Therefore,  the  Trial  Court  acquitted  A.2  and A.3. 

Further, even against A.1, the prosecution failed to prove the charges 

with  clinching  evidence.  According  to  the  prosecution's  case,  the 

accused went  to  the house of the deceased,  where a quarrel  took 

place  between  the  deceased  and  A.1.  Initially,  the  deceased  had 

assaulted  the  accused,  and  in  order  to  protect  himself  from  the 

deceased,  A.1 took a wooden log from the  deceased’s  house and 
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assaulted him on the forehead. Therefore, the charge under Section 

302  of  the  IPC  is  not  applicable.  Even  then,  the  Trial  Court 

mechanically convicted the appellant.

7.Per  contra,  the  learned  Additional  Public  Prosecutor 

appearing for the respondent submitted that the prosecution clearly 

proved the motive behind the crime, as there was a dispute regarding 

the use of a common area situated between the houses of the accused 

and the deceased. At the time of the incident, the accused went to the 

deceased's  house  with  an  intention  to  do  away  with  his  life. 

Thereafter, A.1 picked up a wooden log and assaulted the deceased 

on the forehead, causing grievous injuries that led to his death. This 

is corroborated by the post-mortem report. As such, the prosecution 

has  proven  the  charge  beyond  a  reasonable  doubt,  and  the  Trial 

Court rightly convicted the appellant and the same does not warrant 

any interference.
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8.Heard the learned counsel appearing on either side and 

perused the materials available on record.

9.Admittedly,  the  accused  and  the  deceased  were 

neighbors. There was a common land situated between their houses, 

and a dispute had arisen between both families regarding the use of 

this  land.  On 21.06.2017,  at  about  06.00  p.m.,  when the  accused 

went to the house of the deceased, a quarrel ensued. The deceased 

initially  attacked  A.1  with  a  wooden  stick.  In  response,  A.1 

immediately  took  a  wooden  log  from  the  deceased’s  house  and 

assaulted him on the forehead. As a result, the deceased sustained 

grievous injuries and died. There was no specific overt act against A.

2 and A.3, who are the first and second mothers of A1. The sister of 

the deceased deposed as P.W.1, and the wife of the deceased deposed 

as P.W.5. P.W.2 to P.W.4 are the brothers of the deceased.
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10.The  relevant  portion  of  the  evidence  of  P.W.1  is  as 

follows:

“,e;epiyapy;  vd;  jk;gp  Nfhghy;rhkpf;Fk; 

M[u;  vjupfSf;Fk;  ,ilNa  fhyp  ,lj;ij 

Gyq;Ftjpy;  gpurris  ,Ue;J  te;jJ  vd 

rk;gtj;jpw;F  Kd;ghfNt  vd;  jk;gp  vd;dplk; 

nrhy;yp  te;jhu;.  21.06.2017k;  Njjp  ehd;  vdJ 

mg;ghiy  ghu;g;gjw;fhf  Nfhdg;gNee;jypy;  cs;s 

vdJ  jk;gp  Nfhghy;rhkp  tPl;bw;F  nrd;wpUe;Njhk;. 

mg;NghJ  kzp  Rkhu;  05.30  Kjy;  06.00 

kzpf;Fs;shf  ,Uf;Fk;.  ehDk;  vdJ  jk;gp 

Nfhghy;rhkp MfpNahh; vdJ jk;gp tPl;bd; Kd;ghf 

mku;e;J  Ngrpf;nfhz;bUe;j  NghJ  M[u;  vjpupfs; 

%tUk; vq;fis Nehf;fp te;jhu;fs; mg;NghJ 1tJ 

vjpup fPNo fple;j fl;ilia vLj;J vd; jk;gpia 

ghu;j;J  cd;id  nfhd;why;jhd;lh  ,e;j  ,lj;J 

gpur;rid KbAk; nrj;J njhiylh vd;W nrhy;yp 

jd;ifapy;  itj;jpUe;j  fdkhd  fl;ilahy;  vd; 

jk;gpapd; Kd; jiyapy; Xq;fp mbj;jhu;. mjpy; vd; 

jk;gpapd;  kz;il  cile;J  uj;jk;  nfhl;baJ. 

mg;NghJ cld; ,Ue;j 2> 3 vjpupfs; fk;ghy; vd; 

jk;gpia  rukhupahf  jhf;fpdhu;fs;.  jLf;f  nrd;w 

vd;id fPNo js;sTk; ehd; jLkhup fPNo tpOe;J 

tpl;Nld;. gpddh; 1tJ vjpup vd; jk;gpia neQ;rpy; 

7/20

https://www.mhc.tn.gov.in/judis



Crl.A(MD)No.370 of 2023

gpbj;J  js;sTk;>  vd;  jk;gp  kl;lky;yhf;f  fPNo 

tpOe;J gpd; jiyapy; tPq;fptpl;lJ. gpd;du; vjpupfs; 

mq;fpUe;J Xbtpl;lhu;fs;.  ”

11.Thus, it is clear that the accused went to the house of the 

deceased, where a quarrel took place. As a result, A1 took a wooden 

log  from  the  house  of  the  deceased  and  assaulted  him  on  the 

forehead.

12.Although there was a motive behind the crime, P.W.10, 

one of the eyewitnesses, deposed that during the incident, a quarrel 

and  altercation  occurred  between  A.1  and  the  deceased.  The 

deceased,  who  was  in  a  drunken  state,  first  assaulted  A.1  with  a 

sickle, causing A.1 to fall. After that, A.1 picked up the wooden log 

and assaulted the deceased on his forehead. The relevant portion of 

P.W.10's testimony is as follows:
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xU ehs; khiy 06.00 kzpf;F ehd; vdJ“  

tPl;lUNf  cs;s  khl;Lj;  njhOtj;jpy; 

jz;zPu;tplg;Nghd  NghJ  mg;NghJ  M[u;  vjpup 

ngUkhs;  tlf;fpUe;J  te;jhu;.  vjpu;  gf;fk;  vd; 

gpd;dhy;  ,Ue;J  Nfhghy;rhkp  te;jhu;.  ehd; 

mtu;fsplk; Nghq;f khkh rz;il Nghl;LtplhjPu;fs; 

vd;W  nrhd;Ndd;.  ,uz;l  NgUk;  Nfl;ftpy;iy. 

Nfhghy;  khkh  vjpup  ngUkhs;  khkhit mbj;jhu;. 

mtuJ  Fr;rp  cile;Jtpl;lJ.  ngUkhs;rhkp 

Fr;rpahy;  ngUkhs;rhkpapd;  Kfj;jpy;  mbf;fTk; 

mtu;  fPNo  tpOe;Jtpl;lhu;.  jhu;  NuhL  vd;gjhy; 

gpd;jiyapy;  mbgl;L ,uj;jk;  te;jJ. M[u;  vjpup 

jpUr;Ropf;F Xbtpl;lhu;. ehd; nrd;W Nfhghy;rhkpia 

J}f;fpa  NghJ  mtu;  mq;NfNa  tpOe;Jtpl;lhu; 

mg;NghJ  %u;j;jpAk;>  fz;zDk;  te;J  J}f;fp 

jz;zPu;  nfhLj;jhu;fs;  mg;NghJ jz;zPu;  ntspNa 

te;jJ.  mg;NghJ  108  te;jJ.  mtiu 

kUj;Jtkidf;F  nfhz;L  nrd;whu;fs;.  gpd;G 

kUj;Jtkidf;F  nry;Yk;  topapy; 

mtu;  ,we;Jtpl;ljhf  Nfs;tpg;gl;Nld;  NghyPrhu; 

vd;id tprhupj;jhu;.

vjpupfs;  jug;gpy;  FWf;F  tprhuiz  :  ,we;j 

Nfhghy;rhkp Kjypy; ngUkhs; rhkpia mbj;j fk;G 

xbe;Jtpl;lJ vd;why; rupjhd;. xbe;JtpOe;j fk;ig 

vLj;J jhd; ngUkhs;rhkp mbj;jhu; vd;why; ,y;iy 

mtu; jdpahf fk;G itj;jpUe;jhu;.”
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13.Therefore, A.1 did not go to the house of the deceased 

with the intention of taking his life. The dispute between the two 

families over the use of the common land led to the incident. On the 

day of the occurrence, the deceased, in a drunken state, quarrelled 

with  A.1  and  attacked  him  with  a  stick,  causing  A.1  to  fall. 

Afterward, A.1 picked up the wooden log and assaulted the deceased 

on the forehead. Therefore, A.1 had no intention to kill the deceased. 

Following the incident, the deceased was taken to the hospital by a 

108  ambulance.  The  doctor  who  recorded  the  accident  register 

deposed  as  P.W.20.  He  stated  that  the  deceased  was  under  the 

influence  of  alcohol  at  the  time  of  the  occurrence  and  was 

unconscious. As a result, the prosecution failed to prove the charge 

under Section 302 of the IPC. However, the charge under Section 

304  Part  II  of  the  IPC  is  applicable  by  applying  the  fourth 

explanation. The fourth explanation of the IPC is as follows:
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14.It is relevant to extract the first exception of Section 300 

of IPC:-

“Exception 1 of Section 300 of IPC:- When 

culpable homicide is not murder. Culpable homicide 

is not murder if the offender, whilst deprived of the 

power  of  self-control  by  grave  and  sudden 

provocation,  causes  the  death  of  the  person  who 

gave  the  provocation  or  causes  the  death  of  any 

other person by mistake or accident.”

15.In this regard, it is relevant to reply upon judgment of 

the  Hon'ble  Supreme  Court  of  India  in  the  case  of  Pulicherla 

Nagaraju @ Nagaraja Reddy v. State of A.P [2007 (1) SCC (CRI)  

500], wherein it has been observed as follows:

“18.  Therefore,  the  court  should proceed 

to decide the pivotal question of intention, with care 

and caution, as that will  decide whether the case  

falls under Section 302 or 304 Part I or 304 Part II.  
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Many petty or insignificant matters like plucking of  

a  fruit,  straying  of  cattle,  quarrel  of  children,  

utterance of a rude word or even an objectionable  

glance, may lead to altercations and group clashes 

culminating in deaths. Usual motives like revenge,  

greed, jealousy or suspicion may be totally absent 

in  such  cases.  There  may  be  no  intention.  There 

may be no  pre-meditation.  In  fact,  there  may not  

even  be  criminality.  At  the  other  end  of  the  

spectrum, there may be cases of murder where the 

accused attempts to avoid the penalty for murder by  

attempting  to  put  forth  a  case  that  there  was  no 

intention  to  cause  death.  It  is  for  the  courts  to  

ensure that the cases of  murder punishable under 

Section  302,  are  not  converted  into  offences 

punishable under Section 304 Part I/II, or cases of  

culpable  homicide  not  amounting  to  murder,  are  

treated  as  murder  punishable  under  Section  302. 

The  intention  to  cause  death  can  be  gathered 

generally from a combination of a few or several of  

the following, among other, circumstances: 

(i) nature of the weapon used; 

12/20

https://www.mhc.tn.gov.in/judis



Crl.A(MD)No.370 of 2023

(ii) whether the weapon was carried by the accused 

or was picked up from the spot;

(iii) whether the blow is aimed at a vital part of the  

body; (iv) the amount of force employed in causing 

injury;

(v)  whether  the  act  was  in  the  course  of  sudden  

quarrel or sudden fight or free for all fight; 

(vi)  whether  the  incident  occurs  by  chance  or  

whether there was any pre- meditation; 

(vii) whether there was any prior enmity or whether  

the deceased was a stranger;

(viii)  whether  there  was  any  grave  and  sudden 

provocation,  and  if  so,  the  cause  for  such 

provocation; 

(ix) whether it was in the heat of passion; 

(x)  whether  the  person  inflicting  the  injury  has  

taken undue advantage or has acted in a cruel and  

unusual manner;

(xi)  whether  the  accused  dealt  a  single  blow  or  

several blows. The above list of circumstances is, of  

course,  not  exhaustive  and  there  may  be  several  

other  special  circumstances  with  reference  to 

13/20

https://www.mhc.tn.gov.in/judis



Crl.A(MD)No.370 of 2023

individual  cases  which  may  throw  light  on  the 

question of intention. Be that as it may.”

16.In  this  regard,  it  is  also  relevant  to  rely  upon  the 

judgment of the Hon'ble Supreme Court of India in Criminal Appeal 

No.1124 of 2022 in the case of  Dauvaram Nirmalkar vs. State of 

Chhattisgarh. The relevant paragraph is extracted hereunder:-

“12.  The  question  of  loss  of  self-control  by 

grave and sudden provocation is a question of fact. Act 

of provocation and loss of self-control, must be actual 

and reasonable. The law attaches great importance to  

two things when defence of provocation is taken under 

Exception 1 to Section 300 of the IPC. First,  whether  

there was an intervening period for the passion to cool  

and for the accused to regain dominance and control  

over his mind. Secondly, the mode of resentment should  

bear some relationship to the sort of provocation that  

has been given. The retaliation should be proportionate 

to  the  provocation.  The  first  part  lays  emphasis  on  

whether the accused acting as a reasonable man had 

time to reflect and cool down. The offender is presumed 
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to  possess  the  general  power  of  self-control  of  an 

ordinary  or  reasonable  man,  belonging  to  the  same 

class  of  society  as  the  accused,  placed  in  the  same  

situation in which the accused is placed, to temporarily  

lose  the  power  of  self-control.  The  second  part 

emphasises  that  the  offender’s  reaction  to  the 

provocation is to be judged on the basis of whether the  

provocation was sufficient to bring about a loss of self-

control in the fact situation. Here again, the court See 

the  opinion  expressed  by  Goddar,  CJ.  in  R  v.  Duffy 

(supra) would have to apply the test  of  a  reasonable  

person  in  the  circumstances.  While  examining  these 

questions,  we  should  not  be  short-sighted,  and  must  

take into account the whole of the events, including the 

events on the day of the fatality, as these are relevant  

for deciding whether the accused was acting under the 

cumulative  and  continuing  stress  of  provocation.  

Gravity  of  provocation  turns  upon  the  whole  of  the 

victim’s  abusive  behaviour  towards  the  accused.  

Gravity  does  not  hinge  upon  a  single  or  last  act  of  

provocation  deemed sufficient  by  itself  to  trigger  the 

punitive action. Last provocation has to be considered 
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in  light  of  the  previous  provocative  acts  or  words,  

serious enough to cause the accused to lose his self-

control.  The cumulative or  sustained provocation test  

would be satisfied when the accused’s retaliation was 

immediately preceded and precipitated by some sort of  

provocative  conduct,  which  would  satisfy  the 

requirement of sudden or immediate provocation.” 

17.The above judgment is squarely applicable to the case 

on  hand.  Therefore,  A.1  committed  the  offence  without 

premeditation, in the heat of the moment. From the evidence, it is 

clear  that  A.1  was  provoked  gravely  and  suddenly.  While  the 

accused did not intend to cause bodily harm that was likely to cause 

death,  he  had  the  knowledge  that  the  injury  was  likely  to  cause 

death. Therefore, the appellant is liable to be punished under Section 

304, Part II of the IPC.

18.Accordingly,  the  conviction  and sentence imposed on 

the appellant for the offence under Section 302 of I.P.C cannot be 
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sustained and are liable to be set aside. However, the appellant is 

liable to be convicted for the offence punishable under Section 304 

Part II of I.P.C.

19.In  view  of  the  above,  the  conviction  and  sentence 

imposed on the appellant in S.C.No.56 of 2018, dated 08.03.2023, 

on the file  of  the learned Additional  District  and Sessions Judge, 

Virudhunagar,  are set  aside and the appellant is  convicted for  the 

offence  under  Section  304  Part  II  of  I.P.C  and  is  sentenced  to 

undergo  five  years  Rigorous  Imprisonment  and  to  pay  a  fine  of 

Rs.5,000/-  in  default,  to  undergo  six  months  Rigorous 

Imprisonment. 

20.Accordingly, the Criminal Appeal is partly allowed. It is 

also made clear that if the appellant already paid the fine, it shall be 

adjusted  towards  the  fine  amount  imposed  by  this  Court.  The 

sentences  of  imprisonment  shall  run  concurrently.  The  period  of 
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imprisonment already undergone by the appellant shall be set off as 

per Section 428 of Cr.P.C. The respondent is directed to secure the 

accused  and  produce him before the Trial Court for taking further 

steps in accordance with law.

[G.K.I.J.,]  &  [R.P.J.,]

           16.02.2026    
NCC :Yes/No
Index     :Yes/No

Internet :Yes
ps
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To

1.The Additional District and Sessions Judge, 
Virudhunagar.

2.The Inspector of Police,

Thiruchuli Police Station,
Virudhunagar District.

3.The Additional Public Prosecutor,

Madurai Bench of Madras High Court,
Madurai.
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G.K. ILANTHIRAIYAN, J.

AND

R. POORNIMA, J.

ps

Crl.A(MD)No.370 of 2023

                                                        

16.02.2026
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