Crl.A(MD)No.329 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 24.02.2026
CORAM:

THE HONOURABLE MR.JUSTICE G.K.ILANTHIRAIYAN
AND
THE HONOURABLE MS.JUSTICE R.POORNIMA

Crl.A(MD)No.329 of 2023

Ajith @ Nalla Mohamed ... Appellant/A1
Vs.

The State rep. by the

Inspector of Police,

Soolakkarai Police Station,

Virudhunagar District.

(Cr.No.42 of 2017) ... Respondent/Complainant

PRAYER:- Criminal Appeal is filed under Section 374(2) of
Criminal Procedure Code, to call for the records relating to the
judgment dated 11.04.2023 made in S.C.No.157 of 2017, on
the file of the Additional District and Sessions Judge,
Virudhunagar and set aside the conviction and sentence
imposed on the appellant and allow the above appeal by

acquitting the appellant.
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For Appellant : Mr.R.Gandhi
Senior Counsel
for M/s.Ajmal Associates
For Respondent : Mr.T.Senthil Kumar
Additional Public Prosecutor

JUDGMENT

(Judgment of the Court was delivered by
G.K.ILANTHIRAIYAN, J.)
This appeal is directed as against the Judgment passed

in S.C.No.157 of 2017, dated 11.04.2023, on the file of the

learned Additional District and Sessions Judge, Virudhunagar.

2. The case of the prosecution is that the third accused
is the wife of the deceased and the first accused is 1s her
paramour. P.W.11 is a friend of the deceased, who helped him
to go for job in abroad. Thereafter, P.W.11 assisted the third

accused and the deceased with their family expenses. During
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this time, the deceased persuaded the third accused to speak
with P.W.11 and maintain a close relationship with him, as he
was providing financial support to their family. Subsequently,
while he was abroad, the third accused developed an illicit
relationship with P.W.11. During this time, the third accused
became acquainted with the first accused and developed an
intimate relationship with him as well. In December 2016, the
deceased returned to India and was working in Virudhunagar.
Even at that time, the third accused continued her relationship
with both the first accused and P.W.11. In fact, PW.11 gifted a
cellphone to the third accused and frequently spoke with her.
However, the third accused was more closely intimate with the
first accused than with P.W.11. Therefore, once again, the
deceased compelled the third accused to continue her
relationship with PW.11 in order to receive monetary
assistance. It was informed to the first accused, and therefore

all the accused conspired together to do away with the life of
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the deceased. On 18.01.2017, when the deceased went to work,
P.W.11 went to the house of the third accused, and at the same
time, the first accused also went there. Therefore, P.W.11
quarreled with the third accused. On the same day night, when
the deceased returned home, there was a wordy quarrel
between the third accused and the deceased. On the next day,
1.e.,on 19.01.2017 at about 2:15 a.m., the first accused went to
his workplace and took an iron pipe from there. Thereafter, at
about 3:00 a.m., the first accused, along with the second
accused and another juvenile accused, went to the house of the
deceased on their motorcycle and informed him that the sister
of the third accused had eloped with someone and was in
Kulloorsandai and the third accused directed the deceased to go
to that place. Believing their words, the deceased went along
with the first accused and others on their motorcycle. They
took him to Mathunaickenpatti on Soolakkarai Road, where

they scolded him using filthy language. Thereafter, the first
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accused covered the deceased’s face with a towel, and the
juvenile accused assaulted him with an iron pipe. When the
deceased attempted to block the blow, the first and second
accused pushed him down. Thereafter, the juvenile accused
struck him on the back of the head with an iron pipe. As a
result, he sustained grievous injuries and died. The accused
then damaged the deceased’s two-wheeler with the iron pipe
and fled from the scene of occurrence. The next day, Kalidhass,
the pump operator of Sollakkarai Panchayat, found the body of
the deceased and informed the Panchayat President. The
President, in turn, informed the Village Administrative Officer

and lodged a complaint.

3. Based on the complaint, an FIR was registered by
the Inspector of Police, Soolakkarai Police Station in Cr.No.42

of 2017 for the offences punishable under Section 302 of IPC.

After completion of investigation, a final report was filed and
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the same has been taken cognizance by the trial Court. The trial
Court framed the charge under Sections 120-B r/w 302 of IPC,
294, 302 of IPC and Section 3 of Tamil Nadu Public Property

(Damages and Loss) Act, 1992.

4. In order to bring the charges to home, the
prosecution had examined P.W.1 to P.W.27 and marked Ex.P.1
to Ex.P.25. On the side of the accused, no witness was
examined and no document was marked. Material Objects

M.O.1 to M.O.18 were marked.

5. On perusal of oral and documentary evidence, the
trial Court found the first accused guilty for the offence
punishable under Section 302 of IPC and acquitted the accused
Nos.2 & 3 of all the charges. The first accused was sentenced
to undergo Life Imprisonment and to pay a fine of Rs.25,000/-,

in default, to undergo six months Rigorous Imprisonment for
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the offence punishable under Section 302 of IPC. Aggrieved

by the same, the appellant has preferred the present appeal.

6. The learned counsel for the appellant contends that
this is a case based on circumstantial evidence. The prosecution
has examined P.W.3 to prove the last seen theory, however,
P.W.3’s deposition is entirely contradictory to both the inquest
report and the statement of the third accused. Therefore, since
the prosecution has failed to prove the last-seen theory and the
chain of circumstances connecting the accused, and the trial
court acquitted accused Nos. 2 and 3, the first accused is also
liable to be acquitted, as he stands on the same footing. The
prosecution had examined P.W.20 and P.W.21 as eyewitnesses,
however, they turned hostile and did not support the case of the
prosecution. Though P.W.3 established the last seen theory by
stating that she saw the accused along with the deceased on

their motorcycle and her statement under Section 161(3) of
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Cr.P.C., was recorded only on 15.02.2017. Despite being
present at the time of the occurrence and having gone to the
police station to lodge the complaint, she did not even mention
the same to the police or to anyone else regarding the accused.
He further submitted that the inquest report was marked as
Ex.P18. In column No.4 of the inquest report, it is stated that
on 18.01.2017, at about 10:30 p.m., the deceased went to
Moolakarai to borrow some money. P.W.3 last saw the
deceased at their residence. Therefore, the testimony of P.W.3
regarding the last-seen theory is not credible, she appears to be
a planted witness. It seems that the prosecution had already
fixed the accused and subsequently planted this witness to
strengthen their case, creating the impression that the accused
committed the offence. He further submits that Ex.P5 is the
Panchanama for the recovery of SIM cards from the cell phone,
intended to establish contact between accused Nos. 1 and 3.

Ex.P9 is the Panchanama for the recovery of M.O.12 (shirt)
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and M.O.13 (pant). Although it was recorded on 21.01.2017, it
was sent to the Court only on 12.04.2017. In the other
Panchanamas, the signature of the Village Administrative
Officer is absent, whereas only in Ex.P9 is the signature of the
Village Administrative Officer found, and that too without any
date. Therefore, it appears that after implicating the accused,
the blood-stained shirt of the deceased was planted and later
marked before the trial court as Ex.P9. Therefore, the
prosecution failed to establish a chain of circumstances linking
the accused to the commission of the offence. Hence, the
conviction and sentence imposed on the accused cannot be

sustained and it is liable to be set aside.

7. On the other hand, the learned Additional Public
Prosecutor appearing for the respondent submitted P.W.3
categorically deposed about the last seen theory of the

deceased in connection with the accused. Further, the M.O.9
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shirt worn by the accused was recovered from him and
produced before the trial court as M.O.12. The bloodstains on
the shirt were found to match the blood of the deceased.
Although there is no direct evidence proving the circumstances
of the crime, the prosecution has clearly established the last
seen theory and the recovery of the incriminating shirt.
Therefore, the trial Court rightly convicted the accused and it

does not warrant any interference of this Court.

8. Heard the learned counsel appearing for the
appellant and the learned Additional Public Prosecutor

appearing for the respondent.

9. There are three accused in this case. The appellant
1s the first accused, while the other two were acquitted by the
trial court. The first accused is the paramour of the third

accused, whose husband is the deceased. While committing the
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act, the third accused also engaged in illegal intimacy with P.W.
11 at the instigation of the deceased. When the third accused
became more intimate with the first accused, the deceased
compelled him to continue the intimacy with P.W.11 in order to
extract money from him. There was a quarrel between the first
accused and the third accused, and it was alleged that all the
accused conspired together to do away the life of the deceased.
However, the prosecution failed to prove the conspiracy
against the first accused, and the other accused, Nos. 2 to 4,
were acquitted of the charges. Insofar as the first accused is
concerned, he was convicted and sentenced for the offence
punishable under Section 302 of IPC. It is a case of

circumstantial evidence.

10. The only point for consideration in this appeal is

whether the prosecution proved the chain of circumstances,
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pointing the accused alone and whether the chain of

circumstances completed or not.

11. The prosecution had examined P.W.20 and P.W.21
as eye-witnesses to the occurrence, however, they turned
hostile and did not support the case of the prosecution.
Therefore, the prosecution had examined P.W.3 to establish the
last seen theory. According to the prosecution, P.W.3 had lastly
seen the accused along with deceased leaving the house on
separate motorcycles at around 03.00 a.m., on 19.01.2017. On
perusal of her evidence, it is revealed that on 18.01.2017 at
about 03.30 p.m., the accused was sitting in the house of the
third accused, while the deceased had gone for his job. P.W.11
was also present and there was a quarrel between the first
accused, the third accused and P.W.11. On the same day night,
there was a quarrel between the accused Nos.1 and 3 regarding

intimacy with A1 and P.W.11. On the next day early morning
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1e., 19.01.2017 at about 03.00 a.m., P.W.3 heard the calling
bell sound and came out from her room on the first floor. She
saw the accused and the deceased talking together, after which
they left the house by their respective motorcycle. Thereafter,
she heard that the deceased was murdered by some one. She
immediately went to the hospital to identify the body and
examined by the police on the same day. The relevant portion
of her deposition is as follows:-

[].....18.01.20171b G (BT TEN &)
GHmHBMeT  UsieMulellBhbdHl  DMIDHH — QIHLD
Cmhyb  omemev &M 03.30  Dewid@E LML [BT6d
Tguledmbal L  @mmigsl  eumd  Curgdl  Liguiled
o L&MbHGHST. lougl i Sigdd  6ung
3015 o1\ flu 6ot QL9 @& 61T
o | STJhHIH HHSHT]. @NenmIGHT6M 60T SILCUTG
Couemevd@ O FISIBBSTI. LT, (PpHev 61Hf D5,
3zl aHfl  @bHInd PHOWTHEHG UTHGHUTHLID
BLbEH OComemngmbHHl. BTl LeTeld@ OFarmel 6
S aubdk Cumrgkl uTUeD, (W& HeL eTHFUD, 36Ul

aHflenl  DUTHT Ful  elewiiguiled LieTeMda@ eum
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0l DMIPHFHI  Fetenl.  CUTLLHTH  36udHl 61l
Oameiteormy. wmy 3eugl eTHFUILLD Do  LITL6)L 60T
QUGTIQ U 60 QF606VAIELEMEV 616036V ST HI
sewidfl_ LD GFTevelld OBTHULISHTS LOFL Q6T  6T63IM]
3 o1Hfl  eleellD  QFTEIENT]. DHBEH NS
“bredt UTFHE OBmenasCmen el6iiml  CFTeLEIIUGITENT].
NeorL] BIedT il loB@ OCFeimiell GLer. oI Sre)
3kl aHflEGD, DeuFH Hewiel[HdbElent Gu
FeienL_ BLIbHIH. BTl FIOTHTLHHH OFem GCurgl
@emmiBasmeneit  3eugdl  erdfuld U umy &l
Curuimes Couewnguig HTCIL]  eleiim  QFTeiTeOITI.
b6l  FTHTOILUGHHNN B 1oTeHE  CFarCme.
SbHH HIeT  elipuBsTened  &womy  03.00  wewnlldE
il lgetr  HTeUm  OLed SIYHEGD FHHD CHLL Gl
Bresr  QeueBus  omguilsd  Mledim  uTiHs — CuTg
I HEHID, GenhiBsTeyd &womi 10 B &6
CuF&0O\BTamIgHHSHTIH6NT. DiHeLlen] @rewily GCuHLD
HAMHHN  MUHGHB6MeL  Hlembll  GFaBIalL L TjHei.
sTemeouley &iomy 10.00 oewlldb@ BT L16ITen6ITaH6em6N
ueiteriuflevall B HmwLl eubsd Cumg CuTESEFTT b
6TEOT6EMEIIULLD, RIOVES 61&Hflemuu LD SIMPH S|
SI6V6VLDLIL 19 SHIT6)60 HlemeLUISHHBE Olsmenin(h

CFIBTIH6IT. DBIG MeuHH RenmiGosmensy  wWIT@ym
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il GymaLd Q& memi(h Slg HHldH ObTemsv
Ceuigpell’ LaTe  O0FHfhad  ComewniGLer.  sraieiLLD
alamfldbsd Curghl BrTell BLbDH lUTHmEH OFTenGsre.
1601l  BIenID, eleoigl 2 melen] 6M@eimdy  eT6iTLIoNT
oMl(BSHIBS]T DI & LD[(HSSHICULOHEN (S
Ogaim  RQemmiCasralenr  LICIHHMSH DML WITENLD
ST 19G6uID. DIUHBG HeWevuled gLl B SHHSHEI.
26081 eIHfluyd, (1pHev eTHFuLer  3eudl  e18Ifluledn
QL I9B@& QUMHeUTT. 2601&Hl 6I1Hf  DIUTHI  HEWILITEHEM6I
SbH L IYPBEGH AMPHH  QUHEUT. CumeSami

oTeoTemed &I ST 6iT.[]

12. Thus, it i1s clear that she saw the accused and the
deceased on the night of 19.01.2017, as they were leaving their
house on a motorcycle. On the same day, she went to the police
station and also identified the body of the deceased at the
hospital. Therefore, she was present at the police station while
the investigating officer conducted the inquest on the
deceased's body. On perusal of Ex.P18, column No. 4, it is

revealed that on 18.01.2017 at about 10:30 a.m., the deceased
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went to Moolakarai to borrow money. This was witnessed by
the third accused, namely his wife, indicating that the accused
was also present in the house of the deceased on the date of the
occurrence. It is completely contradictory to the evidence of
P.W.3. Though the statement of P.W.3 was recorded on
21.01.2017, it reached the Court only on 15.02.2017. It is quite
unnatural that the statements of P.W.1 and P.W.2, recorded on
21.01.2017, were sent to the Court on the same day, whereas
the statement of P.W.3, recorded on the same date, was sent to
the Court only on 15.02.2017, for which there is absolutely no
explanation from the prosecution. Further, the prosecution
recovered the blood-stained shirt of the accused under the
Panchanama dated 21.01.2017, which was produced as
Material Object No.12. The Panchanama was marked as Ex.
P9. On perusal of Ex. P9, it was revealed that the Panchanama
was attested by the Village Administrative Officer without any

date. Though the M.O.12 revealed the blood report as that of
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the deceased, Ex.P9 was sent to the Court only on 12.04.2017
that too, with the signature of Village Administrative Officer.
The other Panchanama namely Ex.P5 to Ex.P8 which were
prepared for other recoveries on 21.01.2017. All the
panchanamaas were sent to the Court on 21.01.2017 itself.
Panchanama Ex.P9 was also prepared on 21.01.2017, but it
was reached to the Court only on 12.04.2017. The said delay
was not properly explained by the prosecution. It shows that
after fixing the accused, the prosecution planted P.W.3 as if she
had lastly seen the accused and the deceased. Further, the
prosecution planted the bloodstained shirt which was produced
as M.O.12 by the Panchanamaa dated 21.01.2017, which was
marked as Ex.P9. If at all M.O.12 was recovered from the
accused on 21.01.2017, the Panchanama Ex.P9 would have
reached the Court on the same day. The other panchanama
which was marked as Ex.P5 to Ex.P7 reached to the Court on

the same day. Therefore, the prosecution failed to prove the
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last seen theory as well as the recovery of bloodstained shirt,

which was produced as M.O.12.

13. Therefore, in the absence of any other
corroborative evidence, it cannot be said that the chain of
circumstances points conclusively to the guilt of the accused.
In a case of circumstantial evidence, the chain has to be
complete in all respects so as to indicate the guilt of the
accused and also exclude any other theory of the crime. It
would be unsafe to sustain the conviction of the appellant on

such evidence, where the chain is clearly incomplete.

14. In order to prove the circumstances, the Hon'ble
Supreme Court of India in the case of Ravi Sharma vs. State
(Government of NCT of Delhi) reported in (2022) 8 Supreme

Court Cases 536, held as follows:-
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“15. We do find that there is no sufficient link
to come to the irresistible conclusion pointing the guilt
only to the appellant. We do not wish to multiply the
settled position of law regarding the circumstantial
evidence, except to quote the following decision in
Padala Veera Reddy v. State of A.P., 1989 Supp (2) SCC
706:

“10. Before adverting to the arguments advanced
by the learned Counsel, we shall at the threshold
point out that in the present case there is no direct
evidence to connect the accused with the offence in
question and the prosecution rests its case solely on
circumstantial evidence. This Court in a series of
decisions has consistently held that when a case
rests upon circumstantial evidence such evidence

must satisfy the following tests:

“(1) the circumstances from which an
inference of guilt is sought to be drawn, must

be cogently and firmly established;
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(2) those circumstances should be of a definite
tendency unerringly pointing towards guilt of

the accused,

(3) the circumstances, taken cumulatively,
should form a chain so complete that there is
no escape from the conclusion that within all
human probability the crime was committed
by the accused and none else; and

(4) the circumstantial evidence in order to
sustain conviction must be complete and
incapable of explanation of any other
hypothesis than that of the guilt of the accused
and such evidence should not only be
consistent with the guilt of the accused but
should be inconsistent with his innocence.
(See Gambhir v. State of Maharashtra [(1982)
28CC351].”

15. Unfortunately, the prosecution failed to prove the
circumstances to connect the accused. Further the classic

enunciation of law pertaining to circumstantial evidence, its
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relevance and decisiveness, as a proof of charge of a criminal
offence. In the case of circumstantial evidence, two views are
possible on the case of records, one pointing to the guilt of the
accused and the other his innocence. Hence, the accused is
indeed entitled to have the benefit of one which is favourable
to him. When the prosecution failed to prove the chain link to

connect the accused, the accused cannot be convicted.

16. In view of the above, the conviction and sentence
imposed on the appellant in S.C.No.157 of 2017, dated

11.04.2023, on the file of the Additional District and Sessions
Court, Virudhunagar cannot be sustained and are liable to be

set aside.

17. In the result, this Criminal Appeal is allowed and

the judgment made in S.C.No.157 of 2017, dated 11.04.2023,

on the file of the Additional District and Sessions Court,
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Virudhunagar, is hereby set aside and the appellant is acquitted
of all the charges. The bail bond, if any, executed by the
appellant shall stand cancelled. The fine amount, if any paid,
shall be refunded to the appellant. The appellant shall be set at
liberty forthwith, if he is no longer required in connection with

any other case.

|G.K.I.J.,] & [R.P.J.,]
25.02.2026
NCC :Yes/No
Index :Yes/No
am

To
1.The Inspector of Police,
Soolakkarai Police Station,

Virudhunagar District.

2.The Additional District and Sessions Court,
Virudhunagar

3.The Additional Public Prosecutor,
Madurai Bench of Madras High Court,
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Madurai.
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G.K. ILANTHIRAIYAN, J.
AND
R. POORNIMA, J.

am

Crl.A(MD)No.329 of 2023

25.02.2026
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