
Crl.A(MD)No.329 of 2023

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT 

DATED: 24.02.2026

CORAM: 

THE HONOURABLE MR.JUSTICE G.K.ILANTHIRAIYAN 

AND

THE HONOURABLE MS.JUSTICE R.POORNIMA

Crl.A(MD)No.329 of 2023

Ajith @ Nalla Mohamed ... Appellant/A1

Vs.

The State rep. by the 
Inspector of Police,

Soolakkarai Police Station,
Virudhunagar District.

(Cr.No.42 of 2017)  ... Respondent/Complainant

PRAYER:-  Criminal Appeal is filed under Section 374(2) of 

Criminal Procedure Code, to call for the records relating to the 

judgment dated 11.04.2023 made in S.C.No.157 of 2017, on 

the  file  of  the  Additional  District  and  Sessions  Judge, 

Virudhunagar  and  set  aside  the  conviction  and  sentence 

imposed  on  the  appellant  and  allow  the  above  appeal  by 

acquitting the appellant. 
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For Appellant : Mr.R.Gandhi 

  Senior Counsel 
  for M/s.Ajmal Associates

For Respondent : Mr.T.Senthil Kumar

  Additional Public Prosecutor

JUDGMENT

(Judgment of the Court was delivered by 

G.K.ILANTHIRAIYAN, J.)

This appeal is directed as against the Judgment passed 

in  S.C.No.157 of  2017,  dated 11.04.2023,  on the file of  the 

learned Additional District and Sessions Judge, Virudhunagar.

2. The case of the prosecution is that the third accused 

is  the  wife  of  the  deceased  and  the  first  accused  is  is  her 

paramour.  P.W.11 is a friend of the deceased, who helped him 

to go for job in abroad.  Thereafter, P.W.11 assisted the third 

accused and the deceased with their family expenses.  During 
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this time, the deceased persuaded the third accused to speak 

with P.W.11 and maintain a close relationship with him, as he 

was providing financial support to their family. Subsequently, 

while  he  was  abroad,  the  third  accused  developed  an  illicit 

relationship with P.W.11. During this time, the third accused 

became acquainted  with  the  first  accused  and  developed  an 

intimate relationship with him as well. In December 2016, the 

deceased returned to India and was working in Virudhunagar. 

Even at that time, the third accused continued her relationship 

with both the first accused and P.W.11. In fact, P.W.11 gifted a 

cellphone to the third accused and frequently spoke with her. 

However, the third accused was more closely intimate with the 

first  accused  than  with  P.W.11.  Therefore,  once  again,  the 

deceased  compelled  the  third  accused  to  continue  her 

relationship  with  P.W.11  in  order  to  receive  monetary 

assistance. It was informed to the first accused, and therefore 

all the accused conspired together to do away with the life of 
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the deceased. On 18.01.2017, when the deceased went to work, 

P.W.11 went to the house of the third accused, and at the same 

time,  the  first  accused  also  went  there.  Therefore,  P.W.11 

quarreled with the third accused. On the same day night, when 

the  deceased  returned  home,  there  was  a  wordy  quarrel 

between the third accused and the deceased. On the next day, 

i.e., on 19.01.2017 at about 2:15 a.m., the first accused went to 

his workplace and took an iron pipe from there. Thereafter, at 

about  3:00  a.m.,  the  first  accused,  along  with  the  second 

accused and another juvenile accused, went to the house of the 

deceased on their motorcycle and informed him that the sister 

of  the  third  accused  had  eloped  with  someone  and  was  in 

Kulloorsandai and the third accused directed the deceased to go 

to that place. Believing their words, the deceased went along 

with  the  first  accused and others  on  their  motorcycle.  They 

took  him to  Mathunaickenpatti  on  Soolakkarai  Road,  where 

they  scolded  him using  filthy  language.  Thereafter,  the  first 
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accused  covered  the  deceased’s  face  with  a  towel,  and  the 

juvenile  accused assaulted him with an iron pipe.  When the 

deceased  attempted  to  block  the  blow,  the  first  and  second 

accused  pushed  him down.  Thereafter,  the  juvenile  accused 

struck him on the back of the head with an iron pipe.  As a 

result,  he  sustained  grievous  injuries  and  died.  The  accused 

then damaged the deceased’s two-wheeler with the iron pipe 

and fled from the scene of occurrence. The next day, Kalidhass, 

the pump operator of Sollakkarai Panchayat, found the body of 

the  deceased  and  informed  the  Panchayat  President.  The 

President, in turn, informed the Village Administrative Officer 

and lodged a complaint. 

3. Based on the complaint, an FIR was registered by 

the Inspector of Police, Soolakkarai Police Station in Cr.No.42 

of 2017 for the offences punishable under Section 302 of IPC. 

After completion of investigation, a final report was filed and 
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the same has been taken cognizance by the trial Court. The trial 

Court framed the charge under Sections 120-B r/w 302 of IPC, 

294, 302 of IPC and Section 3 of Tamil Nadu Public Property 

(Damages and Loss) Act, 1992.  

4.  In  order  to  bring  the  charges  to  home,  the 

prosecution had examined P.W.1 to P.W.27 and marked Ex.P.1 

to  Ex.P.25.   On  the  side  of  the  accused,  no  witness  was 

examined  and  no  document  was  marked.   Material  Objects 

M.O.1 to M.O.18 were marked. 

5. On perusal of oral and documentary evidence, the 

trial  Court  found  the  first  accused  guilty  for  the  offence 

punishable under Section 302 of IPC and acquitted the accused 

Nos.2 & 3 of all the charges. The first accused was sentenced 

to undergo Life Imprisonment and to pay a fine of Rs.25,000/-, 

in default, to undergo six months Rigorous Imprisonment for 
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the offence punishable under Section 302 of IPC.  Aggrieved 

by the same, the appellant has preferred the present appeal.

6. The learned counsel for the appellant contends that 

this is a case based on circumstantial evidence. The prosecution 

has  examined P.W.3 to  prove the  last  seen theory,  however, 

P.W.3’s deposition is entirely contradictory to both the inquest 

report and the statement of the third accused. Therefore, since 

the prosecution has failed to prove the last-seen theory and the 

chain of  circumstances connecting the  accused,  and the trial 

court acquitted accused Nos. 2 and 3, the first accused is also 

liable to be acquitted, as he stands on the same footing. The 

prosecution had examined P.W.20 and P.W.21 as eyewitnesses, 

however, they turned hostile and did not support the case of the 

prosecution. Though P.W.3 established the last seen theory by 

stating that she saw the accused along with the deceased on 

their  motorcycle  and  her  statement  under  Section  161(3)  of 
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Cr.P.C.,  was  recorded  only  on  15.02.2017.  Despite  being 

present at the time of the occurrence and having gone to the 

police station to lodge the complaint, she did not even mention 

the same to the police or to anyone else regarding the accused. 

He further  submitted  that  the  inquest  report  was  marked  as 

Ex.P18. In column No.4 of the inquest report, it is stated that 

on  18.01.2017,  at  about  10:30  p.m.,  the  deceased  went  to 

Moolakarai  to  borrow  some  money.  P.W.3  last  saw  the 

deceased at their residence. Therefore, the testimony of P.W.3 

regarding the last-seen theory is not credible, she appears to be 

a planted witness.  It  seems that  the  prosecution had already 

fixed  the  accused  and  subsequently  planted  this  witness  to 

strengthen their case, creating the impression that the accused 

committed the offence.  He further submits that  Ex.P5 is  the 

Panchanama for the recovery of SIM cards from the cell phone, 

intended to establish contact between accused Nos. 1 and 3. 

Ex.P9 is the Panchanama for the recovery of M.O.12 (shirt) 
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and M.O.13 (pant). Although it was recorded on 21.01.2017, it 

was  sent  to  the  Court  only  on  12.04.2017.  In  the  other 

Panchanamas,  the  signature  of  the  Village  Administrative 

Officer is absent, whereas only in Ex.P9 is the signature of the 

Village Administrative Officer found, and that too without any 

date. Therefore, it  appears that after implicating the accused, 

the blood-stained shirt of the deceased was planted and later 

marked  before  the  trial  court  as  Ex.P9.  Therefore,  the 

prosecution failed to establish a chain of circumstances linking 

the  accused  to  the  commission  of  the  offence.   Hence,  the 

conviction  and  sentence  imposed  on  the  accused  cannot  be 

sustained and it is liable to be set aside.  

7. On the other hand, the learned Additional Public 

Prosecutor  appearing  for  the  respondent  submitted  P.W.3 

categorically  deposed  about  the  last  seen  theory  of  the 

deceased in connection with the accused.  Further,  the M.O.9 
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shirt  worn  by  the  accused  was  recovered  from  him  and 

produced before the trial court as M.O.12. The bloodstains on 

the  shirt  were  found  to  match  the  blood  of  the  deceased. 

Although there is no direct evidence proving the circumstances 

of  the crime, the prosecution has clearly established the  last 

seen  theory and  the  recovery  of  the  incriminating  shirt. 

Therefore, the trial Court rightly convicted the accused and it 

does not warrant any interference of this Court.  

8.  Heard  the  learned  counsel  appearing  for  the 

appellant  and  the  learned  Additional  Public  Prosecutor 

appearing for the respondent. 

9. There are three accused in this case. The appellant 

is the first accused, while the other two were acquitted by the 

trial  court.  The  first  accused  is  the  paramour  of  the  third 

accused, whose husband is the deceased. While committing the 
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act, the third accused also engaged in illegal intimacy with P.W.

11 at the instigation of the deceased. When the third accused 

became  more  intimate  with  the  first  accused,  the  deceased 

compelled him to continue the intimacy with P.W.11 in order to 

extract money from him.  There was a quarrel between the first 

accused and the third accused, and it was alleged that all the 

accused conspired together to do away the life of the deceased. 

However,  the  prosecution  failed  to  prove  the  conspiracy 

against the first accused, and the other accused, Nos. 2 to 4, 

were acquitted of the charges.  Insofar as the first accused is 

concerned,  he  was  convicted  and  sentenced  for  the  offence 

punishable  under  Section  302  of  IPC.   It  is  a  case  of 

circumstantial evidence.  

10. The only point for consideration in this appeal is 

whether  the  prosecution  proved  the  chain  of  circumstances, 
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pointing  the  accused  alone  and  whether  the  chain  of 

circumstances completed or not.  

11. The prosecution had examined P.W.20 and P.W.21 

as  eye-witnesses  to  the  occurrence,  however,  they  turned 

hostile  and  did  not  support  the  case  of  the  prosecution. 

Therefore, the prosecution had examined P.W.3 to establish the 

last seen theory. According to the prosecution, P.W.3 had lastly 

seen  the  accused  along  with  deceased  leaving  the  house  on 

separate motorcycles at around 03.00 a.m., on 19.01.2017.  On 

perusal of  her evidence, it  is  revealed that on 18.01.2017 at 

about 03.30 p.m., the accused was sitting in the house of the 

third accused, while the deceased had gone for his job.  P.W.11 

was  also  present  and  there  was  a  quarrel  between  the  first 

accused, the third accused and P.W.11.  On the same day night, 

there was a quarrel between the accused Nos.1 and 3 regarding 

intimacy with A1 and P.W.11.  On the next day early morning 
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i.e.,  19.01.2017 at  about  03.00 a.m.,  P.W.3 heard the calling 

bell sound and came out from her room on the first floor.  She 

saw the accused and the deceased talking together, after which 

they left the house by their respective motorcycle.  Thereafter, 

she heard that the deceased was murdered by some one. She 

immediately  went  to  the  hospital  to  identify  the  body  and 

examined by the police on the same day.  The relevant portion 

of her deposition is as follows:- 

“.....18.01.2017k;  Njjp  ehs;  vdJ 

Foe;ijfis  gs;spapypUe;J  mioj;J  tUk; 

Neuk;  khiy  Rkhu;  03.30  kzpf;F  ghG  ehd; 

khbapypUe;J  gb  ,wq;fp  tUk;  NghJ  gbapy; 

cl;fhu;e;jpUe;jhu;.  1tJ  vjpup  m[pj;  mg;NghJ 

3tJ  vjpupapd;  tPl;bw;Fs; 

cl;fhu;e;jpUe;jhu;.  ,sq;Nfhtd;  mg;NghJ 

Ntiyf;F nrd;wpUe;jhu;. ghG> Kjy; vjpup m[pj;> 

3tJ vjpup  ,e;Jkjp  MfpNahUf;F  thf;Fthjk; 

ele;J nfhz;bUe;jJ. ehd; gs;spf;F nrd;Wtpl;L 

jpUk;gp te;j NghJ ghGTk;> Kjy; vjpupAk;> 3tJ 

vjpupia mtu;fs;  $l tz;bapy;  gs;spf;F  th 
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vd;W mioj;J  rz;il Nghl;ljhf 3tJ vjpup 

nrhd;dhu;.  ghG  3tJ vjpupaplk;  mtu;  ghGTld; 

tz;bapy;  nry;ytpy;iy  vd;why;  mtuJ 

fztuplk; nrhy;ypf; nfhLg;gjhf kpul;bdhu; vd;W 

3tJ  vjpup  vd;dplk;  nrhd;dhu;.  mjw;F  m[pj; 

'ehd; ghu;j;J nfhs;fpNwd; vd;W nrhy;ypAs;shu;. 

gpd;G ehd; tPl;bw;F nrd;Wtpl;Nld;. md;W ,uT 

3tJ  vjpupf;Fk;>  mtuJ  fztUf;FkpilNa 

rz;il ele;jJ. ehd; rkhjhdgLj;j nrd;w NghJ 

,sq;Nfhtd;  3tJ  vjphpaplk;  “eP  ghG  $l 

NghapUf;f  Ntz;baJ jhNd” vd;W nrhd;dhH. 

ehd;  rkhjhdg;gLj;jptpl;L  khbf;F  nrd;Nwd;. 

mLj;j  ehs;  tpbaw;fhiy Rkhu;  03.00  kzpf;F 

tPl;bd;  fhypq;  ngy;  mbf;Fk;  rj;jk;  Nfl;lJ. 

ehd;  ntspNa  khbapy;  epd;W  ghHj;j  NghJ 

m[pj;Jk;>  ,sq;NfhTk;  RkhH  10  epkplk;  fPNo 

Ngrpf;nfhz;bUe;jhu;fs;. mjd;gpd;G ,uz;L NgUk; 

jdpj;jdp  igf;Ffspy;  fpsk;gp  nrd;Wtpl;lhu;fs;. 

fhiyapy; Rkhu; 10.00 kzpf;F ehd; gps;isfis 

gs;spapy;tpl;L jpUk;gp te;j NghJ NghyPrhu; te;J 

vd;idAk;>  3tJ  vjpupiaAk;  mioj;J 

my;yk;gl;b  fhty;  epiyaj;jpw;F  nfhz;L 

nrd;whu;fs;.  mq;F itj;J ,sq;Nfhit ahNuh 
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tpNuhjk;  nfhz;L  mbj;Jf;  nfhiy 

nra;Jtpl;ljhf  njupe;J  nfhz;Nld;.  vd;dplk; 

tprhupj;j NghJ ehd; ele;j tpguj;ij nrhd;Ndd;. 

gpd;G  ehDk;>  vdJ cwtpdu;  tpNdhj;  vd;gtu; 

tpUJefu;  muR  kUj;Jtkidf;F 

nrd;W  ,sq;Nfhtpd;  gpNujj;ij  milahsk; 

fhl;bNdhk;. mtUf;F jiyapy; mbgl;L ,Ue;jJ. 

2tJ vjpupAk;>  Kjy;  vjpupAld;  3tJ vjpupapd; 

tPl;bw;F tUthu;. 2tJ vjpup mtuJ ez;gu;fis 

me;j  tPl;bw;F  mioj;J  tUthH.   NghyPrhH 

vd;id tprhhpj;jhHfs;.”

12. Thus, it is clear that she saw the accused and the 

deceased on the night of 19.01.2017, as they were leaving their 

house on a motorcycle. On the same day, she went to the police 

station  and  also  identified  the  body  of  the  deceased  at  the 

hospital. Therefore, she was present at the police station while 

the  investigating  officer  conducted  the  inquest  on  the 

deceased's  body.  On perusal  of  Ex.P18,  column No.  4,  it  is 

revealed that on 18.01.2017 at about 10:30 a.m., the deceased 
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went to Moolakarai to borrow money. This was witnessed by 

the third accused, namely his wife, indicating that the accused 

was also present in the house of the deceased on the date of the 

occurrence. It  is  completely contradictory to the evidence of 

P.W.3.  Though  the  statement  of  P.W.3  was  recorded  on 

21.01.2017, it reached the Court only on 15.02.2017. It is quite 

unnatural that the statements of P.W.1 and P.W.2, recorded on 

21.01.2017, were sent to the Court on the same day, whereas 

the statement of P.W.3, recorded on the same date, was sent to 

the Court only on 15.02.2017, for which there is absolutely no 

explanation  from  the  prosecution.  Further,  the  prosecution 

recovered  the  blood-stained  shirt  of  the  accused  under  the 

Panchanama  dated  21.01.2017,  which  was  produced  as 

Material  Object No.12.  The Panchanama was marked as Ex. 

P9. On perusal of Ex. P9, it was revealed that the Panchanama 

was attested by the Village Administrative Officer without any 

date. Though the M.O.12 revealed the blood report as that of 
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the deceased, Ex.P9 was sent to the Court only on 12.04.2017 

that too, with the signature of Village Administrative Officer. 

The  other  Panchanama namely  Ex.P5  to  Ex.P8  which  were 

prepared  for  other  recoveries  on  21.01.2017.  All  the 

panchanamaas  were  sent  to  the  Court  on  21.01.2017  itself. 

Panchanama Ex.P9  was  also  prepared  on  21.01.2017,  but  it 

was reached to the Court only on 12.04.2017.  The said delay 

was not properly explained by the prosecution.  It shows that 

after fixing the accused, the prosecution planted P.W.3 as if she 

had  lastly  seen  the  accused  and  the  deceased.   Further,  the 

prosecution planted the bloodstained shirt which was produced 

as M.O.12 by the Panchanamaa dated 21.01.2017, which was 

marked  as  Ex.P9.  If  at  all  M.O.12  was  recovered  from the 

accused  on  21.01.2017,  the  Panchanama  Ex.P9  would  have 

reached the Court  on the  same day.   The other  panchanama 

which was marked as Ex.P5 to Ex.P7 reached to the Court on 

the same day.  Therefore, the prosecution failed to prove the 
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last seen theory as well as the recovery of bloodstained shirt, 

which was produced as M.O.12. 

13.  Therefore,  in  the  absence  of  any  other 

corroborative  evidence,  it  cannot  be  said  that  the  chain  of 

circumstances points conclusively to the guilt of the accused. 

In  a  case  of  circumstantial  evidence,  the  chain  has  to  be 

complete  in  all  respects  so  as  to  indicate  the  guilt  of  the 

accused  and  also  exclude  any  other  theory  of  the  crime.  It 

would be unsafe to sustain the conviction of the appellant on 

such evidence, where the chain is clearly incomplete.  

14. In order to prove the circumstances, the Hon'ble 

Supreme Court of India in the case of  Ravi Sharma vs. State 

(Government of NCT of Delhi)  reported in (2022) 8 Supreme 

Court Cases 536, held as follows:- 
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“15. We do find that there is no sufficient link  

to come to the irresistible conclusion pointing the guilt  

only  to  the  appellant.  We do not  wish  to  multiply  the 

settled  position  of  law  regarding  the  circumstantial  

evidence,  except  to  quote  the  following  decision  in  

Padala Veera Reddy v. State of A.P., 1989 Supp (2) SCC 

706:

“10.  Before adverting to the arguments  advanced 

by the learned Counsel,  we shall  at  the threshold 

point out that in the present case there is no direct  

evidence to connect the accused with the offence in  

question and the prosecution rests its case solely on 

circumstantial  evidence. This Court  in a series of  

decisions  has  consistently  held  that  when  a  case  

rests  upon  circumstantial  evidence  such  evidence 

must satisfy the following tests:

“(1)  the  circumstances  from  which  an 

inference of guilt is sought to be drawn, must  

be cogently and firmly established;
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(2) those circumstances should be of a definite  

tendency unerringly pointing towards guilt of  

the accused;

(3)  the  circumstances,  taken  cumulatively,  

should form a chain so complete that there is  

no escape from the conclusion that within all  

human probability  the  crime was  committed  

by the accused and none else; and 

(4)  the  circumstantial  evidence  in  order  to  

sustain  conviction  must  be  complete  and  

incapable  of  explanation  of  any  other 

hypothesis than that of the guilt of the accused 

and  such  evidence  should  not  only  be 

consistent  with  the  guilt  of  the  accused  but  

should  be  inconsistent  with  his  innocence.  

(See Gambhir v. State of Maharashtra [(1982) 

2 SCC 351].”

15. Unfortunately, the prosecution failed to prove the 

circumstances  to  connect  the  accused.   Further  the  classic 

enunciation  of  law pertaining  to  circumstantial  evidence,  its 
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relevance and decisiveness, as a proof of charge of a criminal 

offence. In the case of circumstantial evidence, two views are 

possible on the case of records, one pointing to the guilt of the 

accused and the other his innocence.  Hence, the accused is 

indeed entitled to have the benefit of one which is favourable 

to him. When the prosecution failed to prove the chain link to 

connect the accused, the accused cannot be convicted. 

16. In view of the above, the conviction and sentence 

imposed  on  the  appellant  in  S.C.No.157  of  2017,  dated 

11.04.2023, on the file of the Additional District and Sessions 

Court, Virudhunagar cannot be sustained and are liable to be 

set aside. 

17. In the result, this Criminal Appeal is allowed and 

the judgment made in S.C.No.157 of 2017, dated 11.04.2023, 

on  the  file  of  the  Additional  District  and  Sessions  Court, 

21/24

https://www.mhc.tn.gov.in/judis



Crl.A(MD)No.329 of 2023

Virudhunagar, is hereby set aside and the appellant is acquitted 

of  all  the  charges.   The  bail  bond,  if  any,  executed  by  the 

appellant shall stand cancelled.  The fine amount, if any paid, 

shall be refunded to the appellant.  The appellant shall be set at 

liberty forthwith, if he is no longer required in connection with 

any other case.

[G.K.I.J.,]  &  [R.P.J.,]

              25.02.2026   
NCC :Yes/No
Index     :Yes/No

am

To

1.The Inspector of Police,
Soolakkarai Police Station,

Virudhunagar District.

2.The Additional District and Sessions Court, 
  Virudhunagar 

3.The Additional Public Prosecutor,

Madurai Bench of Madras High Court,
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Madurai.
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G.K. ILANTHIRAIYAN, J.

AND

R. POORNIMA, J.

am

Crl.A(MD)No.329 of 2023

                                                        

25.02.2026
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