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JUDGMENT

The second appeal is directed against the judgment and decree made in
A.S.No.71 of 2021, dated 09.11.2021 on the file of the Principal District Court,
Tirunelveli, confirming the judgment and decree passed in O.S.No.110 of 2013,

dated 16.10.2020, on the file of the Sub Court, Ambasamudram.

2.The appellant is the defendant. The respondent/plaintiff filed a suit in
0.S.No.110 of 2013, on the file of the Sub Court, Ambasamudram, claiming the
relief of specific performance of the sale agreement, dated 05.12.2012 or in

alternative, to refund the advance amount with interest and costs.

3. For the sake of convenience and brevity, the parties hereinafter will be
referred as per their ranking/status before the trial Court.

4.The case of the plaintiff, in short, is as follows :

a) The suit property originally belonged to one Simson Nadar, father of the
defendant. The said Simson Nadar executed a registered settlement deed, dated
31.10.2012 settling the suit property in favour of his son/defendant and since
then, he has been in possession and enjoyment of the suit property as its absolute

OWNET.
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b) The defendant offered to sell the suit property to the plaintiff, who in
turn agreed to purchase the same and both the parties entered into a sale
agreement, dated 05.12.2012, whereunder, they have fixed the sale price at
Rs.5,00,000/- and the period of performance as one year. The plaintiff paid an
advance amount of Rs.4,00,000/- and the same came to be received by the

defendant on the date of agreement itself.

c) The defendant's brother-in-law Koil Pitchai and his close friend Balraj
attested the sale agreement and also one Asir Selvaraj, S/0.Koil Arputhamani and
Jeyaraj, S/0.Koil Chellamani were present and witnessed the execution of the said

sale agreement.

d) The plaintiff has always been ready and willing to pay the balance sale
price and to get the sale deed executed and registered. The plaintiff during August
2013, demanded the defendant to receive the balance sale price of Rs.1,00,000/-
and to execute the sale deed, but the defendant replied that he was searching for a
house for rent and asked the plaintiff to wait for some time, he would vacate the
suit property and register a sale deed within December 2013. But, the defendant

has not taken any steps to vacate the house as agreed by him. Hence, the plaintiff
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sent a legal notice, dated 29.11.2013 to the defendant and the same was received
on 30.11.2013. The defendant sent a reply notice on 02.12.2013 with false and

untenable averments.

e) The defendant deposited the balance sale consideration of Rs.1,00,000/-
in Pandiyan Grama Bank, Kadayam on 05.12.2013. Since the defendant was not
ready and willing to perform his part of the contract, the plaintiff was constrained

to file the above suit for specific performance of the sale agreement, dated

05.12.2012.

5. The defence of the defendant, in short, is as follows :

a) The suit is not maintainable either in law or on facts. The suit property
originally belonged to the defendant's father and he settled the same in favour of
the defendant through an unregistered settlement deed, dated 22.02.2009.
Thereafter, the property tax assessment, water tax and electricity service
connection were changed to the defendant's name in 2009 itself. The defendant
renovated the house and conducted a house warming function on 29.10.2010 and
the defendant has been in possession and enjoyment of the suit property.

b) The defendant was running a chit fund business in Mettur Village and

the plaintiff and other villagers had subscribed chits. Since the defendant suffered
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loss, the plaintiff and other villagers lodged a complaint against the defendant
before the Economic offence Wing, Tirunelveli. At that time, the plaintiff had
obtained the settlement deed dated 31.10.2012 and the sale agreement dated

05.12.2012 by coercion, towards the liability in chit fund transactions.

c) The defendant had no intention at any point of time to sell the suit
property and he never received any advance amount from the plaintiff. Since the
plaintiff's brother-in-law Jeyaraj' s house is situated adjacent to the defendant's
house and the plaintiff had an ill intention to get the defendant's property for his
brother-in-law, he had been persistently insisting that the defendant sell the
property, however the defendant has refused to do so.

d) The plaintiff and others had made as if, the defendant suffered loss in the
chit fund business and threatened the defendant to part with the suit property
allegedly to save the defendant and his family. The defendant lodged a complaint
against the plaintiff and others before the Inspector of Police, DCB, Tirunelveli to
enquire the fraud and forgery. The defendant also lodged complaints before the
Sub-Registrar, Kadayam, the District Registrar, Cheranmahadevi, and the District
Inspector General of Registration, Tirunelveli, seeking an enquiry into the

fraudulently registered document.
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e) The plaintiff had not deposited any amount in Pandiyan Grama bank.
The defendant has been living with his wife and three children and aged father in

the suit property. Hence, the suit is liable to be dismissed.

6. The learned trial Judge, upon considering the pleadings of both the
parties, framed the following issues :
1. Whether plaintiff is entitled to get decree for specific
performance directing the defendant to execute the sale deed in
terms of alleged sale agreement dated, 05.12.2012 ?
2. Whether plaintiff is entitled to get refund of Rs 4,00,000/-
with interest?
3. Whether alleged sale agreement was created as alleged in
the written statement?

4. To what relief the plaintiff is entitled to?

7.During trial, the plaintiff examined himself as PW.1 and three other
witnesses, Thiru.Asir Selvaraj, Thiru. Paulsingh and Thiru.Murugan as P.W.2 to
P.W.4 respectively and exhibited 8 documents Ex.P.1 to Ex.P.8. The defendant
examined himself as D.W.1 and his brother-in-law Koil Pitchai as D.W.2 and

exhibited 33 documents as Ex.D.1 to Ex.D33. The copy of the plaintiff’s bank
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account maintained with Pandiyan Grama Bank was marked and exhibited as

Court Document Ex.C.1.

8. The learned trial Judge, upon considering the pleadings and evidence
both oral and documentary and on hearing the arguments of both the sides, has
passed the judgment and decree, dated 16.10.2020, granting the relief of specific
performance as prayed for. Aggrieved by the said judgment and decree, the
defendant preferred an appeal in A.S.No.71 of 2021 and the learned Principal
District Judge, Tirunelveli, upon considering the materials available on record
and on hearing the arguments of both the sides, passed the impugned judgment
and decree, dated 09.11.2021, dismissing the appeal and thereby confirming the
judgment and decree of the trial Court. Challenging the dismissal of the appeal,

the defendant has preferred the present second appeal.

9. At the time of admission, the following substantial questions law came

to be formulated.

i) Whether the admission of PW.1 in his cross examination that
he did not inspect the Suit property, did not measure and noted down

its physical features and did not value the same before entering into
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the Sale agreement dated 05.12.2012 gives an inference that it was not
really intended for selling the suit property?

ii) Whether the admission of PW.1 in cross examination that the
appellant/Defendant  was  running a chit fund and the
respondent/plaintiff was a subscriber to it and that disputes arose
between the villagers and Appellant/defendant culminated into police
complaint before the Economic Olffences Wing and that the
respondent/plaintiff was also one of the complainant given an
inference that the execution of sale agreement is only for a loan
transaction?

iii) Whether the Respondent/plaintiff was ready and willing to
perform his part of contract as contemplated under Section 16(c) of
the Specific Relief Act, that to when P.W.1 admits that he did not have

sufficient money in his hands ?

10. Admittedly, the suit property originally owned by the defendant's father
Simson Nadar and he settled the property in favour of his son, the defendant
herein. According to the plaintiff, the defendant's father executed the settlement
deed, dated 31.10.2012 under Ex.A.2, settling the suit property in favour of the

defendant. But, on the other hand, according to the defendant, his father settled
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the suit property in his favour vide unregistered settlement deed, dated
22.02.2009 under Ex.B.3; that the property tax, water tax and electricity service
connection were changed to his name in 2009 itself; that he renovated the suit
property and conducted house warming ceremony on 29.10.2010 and that he has

been in possession and enjoyment of the suit property.

11. Admittedly, Ex.B.3 is an unregistered and unstamped document.
Regarding, Ex.A2 settlement deed, the defendant's own brother-in-law D.W.2 in
his evidence would admit,

“ OFevalledl SHUBITE ST O FbFer BTLIT 6I6BT6L  FFlSHT6d.
Flibgeit  BILTT  elUJOTeN  BUT  6TlIMTeL  FHUIL6D. DiUHBGHL  LIgliLnse)
SeoLwirtgl. Fbger  BILAT, OFevalsl HBITE OGUULIMBEG OCFTHIHIHHM6N
QUTBISEHI UH6Y RGBT  6TIPHHOBTHHIHIGTONTIT  6IIBTE0  [HeiBTENL
USHTD  611pHHOBTHSHSHITENTT. DbLH BalbsTenL uSHSy elugd  e6IbhE
Oaflub. b HAIOBTOL  USHHTHPH60 BTl  FTLFwms  e»sowmiun
CFWIHI6TCorietT  6THIMBTEL  FRHTEH  DibH USHHTOSHTEH  6UT.H.FT..2  6163MT6D
FflFHmen. P60 laugl FTl s ensOwmiiuD CFuIgHeTCeeT 6I6IMBTeL  &FIflFHTe.
SILUME)] BILMTJ D& LITEVJTE] 6T606nI6mL_UI [HEvTLIY.
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QUT.H.FT..2 USHTD 61(pHUNSBEG FbogFen BTLMFleT GHBULU iDL enul
umysd  Seufledl  SepLwmend 2 mig QFWwliul L gl eTeimTe0  FflHme.
QUT.&H.FT. 260 HeWIL LewBLIULLD 6l60T  (Lpsiiellemsvuiled  HTedr gL L LILIL L &)
eTeimTeL FflHTei P60 Flbgeit HILTT Creme emeUSHHIGTENTT 6160IBT60  FiflHT6i.
QUT.&H.FT..260 cpevlDTdH  OF6vallell HUBITN CFTHHIHHMEN DignILiNDd CFUISH
QUBHST] 6I0IMIEL FFHTEN. 6UT.H.FT..2 USHHTHMSH 61RHWSL 6T UHley OFuIH
IB@ &lbget BILT] OCFLNNHHBITE 6UFID DUF60 USHHTHMSH QLILIHL HHTT
GTNMTE0  FHHTE. 6UT.&H.FT.).2 HGHD. QUTHEGHWD 61bhH FOUBDHPLD SHlewL WITH
eieipTey  FflHmer.  Fibgenr  BILAF  eNGUUIULG  61IpHHCBTHHS  Sh6U6wILD

eTeimTeL  Fiflgment.”

12. The specific defence of the defendant is that Ex.A2 settlement deed and
Ex.A1 sale agreement are fraudulent documents said to have been obtained by
coercion. Insofar as Ex.A2 settlement deed is concerned, it is the stand of the
defendant that the said document does not refer to the house situated in the suit
property, whereas the sale agreement, allegedly executed within 35 days from the
date of Ex.A2, makes reference to the said house. According to the defendant,
this discrepancy itself would demonstrate the fraudulent nature of Ex.A2

settlement deed.
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13. On a careful consideration of the evidence of D.W.2, it is evident that
Ex.A2 settlement deed was executed by the defendant’s father, Simson Nadar, in
favour of the defendant. Significantly, D.W.2 has categorically admitted that the
plaintiff had no connection whatsoever with the execution of Ex.A2 settlement
deed. If that be so, the plaintiff cannot be faulted for the non-reference of the
house in Ex.A2. As rightly explained by the plaintiff, examined as P.W.1, the
omission to refer to the house in the suit property might have been with a view to

reduce the stamp duty and registration expenses.

14.Be that as it may, the fact remains that as on the date of Ex.Al, the
defendant was the owner of the suit property. According to the plaintiff, he and
the defendant entered into a sale agreement on 05.12.2012, fixing the sale price at

Rs.5,00,000/- and the period of performance as one year.

15. It is the further case of the plaintiff that he paid a sum of Rs.4,00,000/-
as advance on the very date of agreement, which was received by the defendant
and that the plaintiff agreed to pay the balance sale price within one year before

04.03.2012 and get the sale executed and registered.
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16. The plaintiff, examined as P.W.1, has deposed in line with the
averments in the plaint. He has also examined P.W.2, who is said to have been
present at the time of execution of Ex.Al. P.W.2 has spoken about the execution
of Ex.A1l and the payment of the advance amount, reiterating the version of the
plaintiff. Though P.W.2 was subjected to cross-examination, it was only
suggested that he is a close relative of the plaintiff’s wife, that he had not directly
witnessed any monetary transaction, and that he has deposed falsely in favour of

the plaintiff.

17. P.W.2 has admitted that he is a distant relative of the plaintift’s wife and
that he has not subscribed his signature in the document. However, as rightly
pointed out by the learned counsel for the plaintiff, the core aspects of his
testimony, namely the execution of Ex.Al and the payment of Rs.4,00,000/- as
advance, were not effectively challenged, nor was any specific suggestion put to
him denying the same. The plaintiff has further examined the scribe of Ex.Al as
P.W.3, who has deposed that the defendant approached him for preparation of the
sale agreement, furnished the settlement deed, and that on that basis, Ex.A1 was
prepared. He has further stated that the defendant received the advance amount
from the plaintiff, subscribed his signature in the agreement, and thereafter, the

document was registered.
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18. P.W.3, in his evidence, has also spoken about the execution of Ex.A2
settlement deed and has reiterated the execution of Ex.Al sale agreement.
Though it was suggested on the side of the defendant that P.W.3, in collusion with

the plaintiff, fabricated Ex.A1 and Ex.A2, the same was categorically denied.

19. As rightly contended by the learned counsel for the plaintiff, the
evidence of PW.3 with regard to the preparation, execution, attestation and
passing of consideration in his presence has not been effectively challenged in
cross-examination, nor has any specific suggestion been made disputing the
same. Therefore, as rightly observed by the Courts below, the plaintiff, through
his own evidence and that of P.W.2 and P.W.3, coupled with the production of the
registered sale agreement marked as Ex.Al, has satisfactorily proved the

execution of Ex.Al.

20. The learned counsel appearing for the defendant would mainly contend
that the plaintiff has failed to prove the execution of agreement of sale by not
examining the attesting witnesses. However, the said contention cannot be
countenanced. It is well settled that an agreement of sale is not a document,

which is compulsorily required by law to be attested.
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21. Section 68 of the Indian Evidence Act mandates the examination of at
least one attesting witness only in respect of those documents, which are required
by law to be attested, such as a Will or a mortgage deed. Since an agreement of
sale does not fall within the category of documents requiring compulsory

attestation, the rigour of Section 68 of the Indian Evidence Act would not apply.

22. In the present case, the plaintiff has examined a witness, who was
present at the time of execution of sale agreement, as well as the scribe of the
document, both of whom have categorically deposed about the execution of the
document by the defendant in favour of the plaintiff. In such circumstances, this
Court has no hesitation in holding that the execution of Ex.A.1 sale agreement
has been duly proved and that non-examination of the attesting witness is not

fatal to the plaintiff's case.

23. Now turning to the defence of the defendant, it is evident, as rightly

observed by the Courts below that he has taken contradictory stands at different

stages of the proceedings with regard to Ex.A1 sale agreement.
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24. In reply notice, under Ex.A7, the defendant has stated,

“gmaeaCel, HmideT S &, 6bd S FUILD ol ewL HdIwbHIHBE Gl B
DHBG 61D HL&F @QuUImEGHL @6y el emL FHmjuwld C&EThHHE WBIGHHIINL L IT.
SIHBeVBhH HHIB6T HLF DbH il eml SUbFds HULIOLH, HID S FluL 6o
bWeIehFHIOTH CuF, Fnl Lmsd Fluewil CHTPed OQFUILD HenFnUIS HITEMINQ,
B H0SH GBLUBGHSD, DAHNmbHH 61D Sl Fenwl sSTiUTBmINg CUTeL HlIgdHD,
IHBEH FnBHOTE (WPHVBH OFUINSHTH Fopll, DASHBG DILLOTEIOTSH 61D HLF
GLWImHSSGSWL @6y eallenL uHFHT uFe OCFus SHELIB SLLTWILGSS),
SDIHBHTH BD S Fuledt HhHemGHemWU|D &L LTWILGSHS CFL19ev0InemL  LISHITLD
uPeyF OCFuw emaubHdHl, DILTOILIUSHTD 66im Fp  HeoJw  @UUHHHIH 6L
mBOW(PSHH UTRISW6TeNTT. @eleumml, 61D SLAUILLD o 6Hensmul LMBHI

ugeydF GCeFuiwiiul (Beitenm Slengul @UUBHID BumTel elemid P EGLD.”

25. Apart from the above, the defendant, in his written statement has raised
the following defence;

“ The said settlement document, dated 31.10.2012 is forged one and made
under coercion; that alleged settlement document is totally fraud; that fraud-
filled settlement document was created to create the subsequently, created fraud-

filled sale agreement. ....
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The said sale agreement is with unfree consent caused by coercion. The
signatures of MrKoil Pitchai, Mr.Balraj are with tainted consent caused by

coercion in the sale agreement.”

26. The defendant in his chief examination affidavit,

... Goauid, eretTeMEN @b LIl ILITFFenen o@D GuTederd LIFFemenders0
QAmbEH STLUUTBBINSBEG 2 5l CFUINSHTHE Fnpll HUICNEHFHIOTH 6TeiEnIENL UL
oeneiall  LOBMILD  eTeEIeNL W HHewH PHOwmfld Cudl  etendh@ UewI2_He
CFwIudHTe  Fapllety. GosvD, ABHBE 6160 I DL DANHDBG DI LDTEILDTSH
OarhbsF OCaFrerenty. GoeVID, SILIOTOIHHBHTE @Qreni(y USHHTHIGT GuTL
Gouswii(pId 6168IWI FmMl6vIT]. RHME LOWIHHTEL 6Tetiensd CUTeSeL LNgHdHI FlemmuileL
Cum_BelBHOWeIBID, DibHH CFUIFH USHHfHmBUND B, DS UTTHH 260
oeneel  GHLHMHBEDHL 6T HBOHTMED GFUIH lBeUTeT 6160 dnpll, 6IET6ENEIUILD
61601 HHEMHMWIWLD SFewii(h USHHTmIH6TeL mBOWIHSH CUTL meUSHSHTT. 6uTs)
6ib®H USHHTHIH6 HBHEVID 61D HIAN606MED. DETED, 6UTH OIFTETEILIY  LIeHT
o FHal eiFD GFuiwelsvensy. Digeir et LIBT damd Cxl (B gl ComgFguins
IBUBSHIILLL.  OFLI1ge00IswI.  USHHTID BBID  HewJwl  @QUUBSLD  6T63IM

O MboHSl.

16/33

https://lwww.mhc.tn.gov.in/judis



27. The Defendant has also stated,
‘Bred  @RUIGHGID Ll SUBfEGID CEL L eTenTenlSHEHIL 651
STETENEIUILD, 61601 GHBLOUSHSTenIUID WOIFLlg GomFiguims GUT6IILITEN  L6)65TMhIG6IT
IBUBSHHWHIL 60T, 6TeTensdl GHTLJhH OHMThHHIe] OFulgh WIFLigds CETemngmbd
Qg  15FH BLAIQHMS 6I(hdHd Ceuemrg, HHOBLCaET LTaIl L  HTaIOHINMB
HEWT BTN ILITONT  DHeuFHerilL(pld, HHOBeLOBUsY WTeul L GmmLLNfley <yuleNT6rT
SleuJHel(pld sy OBThHCHe. ...

GuomLg  aupdHHled  HuFled  QFTHHTE  GMIUILOUL (Beiten  QFTH )60
SLEUCTIRIGETEN  CFL 1960GIDemIL.  Seuemid 4366/2012 OBBID DWHH OCHTLJHSH)
CurLiu’ LaTes FapluBl Sedguwl UUBSHID 4816/2012 SuEluisnel  eT6TenlenL Ul
G Ll edrns) QBLMISHHOTeL  CorFiouined  surglwmed  gBUBSHBHLILL L

CuUTelwITed L EUTIRIGBET S GHLD.

28. In his cross-examination, the defendant has taken a new stand to the
effect that Asir Selvaraj (P.W.2) and one Jeyaraj, who are shown as witnesses to
the execution of Ex.A1 on the side of the plaintiff, had borrowed monies from the
defendant and executed promissory notes marked as Ex.D28 and Ex.D29
respectively. It is his further case that, since both of them failed to repay the loan

amounts, disputes arose between the parties, and that, in such circumstances,
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Ex.A1 and Ex.A2 were allegedly obtained under coercion. The relevant portion is
extracted hereunder:

FT CQFeveugmadds@  BIed Uewid OBTHHCHe. OCuITTeds@GHD  HTe
uewitd  OaTBHEHe.  OFL 196006 yelewid LMWL  Slenyul  eLUILbHS LD
IBUBNSBE (WP UswID BETHHCH6. DaITH6T LiHmed SHIalleLen6e0. Db
OhMmBBIGNUI  FLOTEMIILSBHTHHSHTO UT.HT.FT.H.1, QUT.HT.FT.H.2 gBULL HTH
QameodI@meir. oFT  OQFsveurTey, OQuUITTE]  eTeileNLLD  Liewid  QUBBHBE
Setempl  CHHUNCBW  Lgmbslafl  Gmrl  sidHd CBTHHHHTE 2 heUewilD
HTHHL O FUIFHIGTCeed 6T6dIBTeL FflHmenr. GomuLly  eNewIMBIB6T Li.euT.Fm.o.28,
29 @ LW. LN.eur.gm.o.28  1oBmId  .6euT.FT.9,.29 L  eUThHSU LI &Hend
CBTBHHBTHIHTEV AGET: JMBULL HTH6)LD, SIHETELSHIT 60T ur.gm.oy,.1,

QUT.FT..2 gBULLSHTH FTeodhlCmer gflHmer.

29. During subsequent cross examination, he would reiterate,

“o it QFeveurTey, CQUITTE] HL 6T FLOLIHBHLOTHSHSHTN JMUL L HL DIBIFH
FLBH  FOUBSIOTHHHTT RbH HeoJw @UUBSLD gBULLSGI 6B  alUFHend
otell  aupHBBEHTLD  ugkHed  CumBLBUTHI  GFTeLeluleTCemer.  6uIPEHHMEHIT
Sfalldsd  GaFTevellujeiCeneir. DibH 2 HLEID EEVNEV  CTRIBTEL  HTEUT

SemIwl QUUBHLD gBULIMHEBS UTUILILIe06m60 6T6iImmeL Fflgmedr.”
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30. D.W.1 in his cross examination, has categorically admitted that the
signature found in Ex.Al agreement is his, though he would contend that the
same was obtained under coercion and the relevant portion is extracted
hereunder :

el LD STLLUUBLD — aUT.ST.FT..1 SJwlusbSHrdHdHed 2 siten
BOW(DHFH 6T WIHT  6T6IMBT60  6TENDINL UIBHIHTEN.  Yeoimed  LOFLIQ

sULTWOUGSHS Guomuly  emewpdd CurL emeudbssliul L gl

ST QUGS LTINS — QBLDBISSH — HewJwl  QUUBSHLD 61
QUMM 6UMTH6IT.

31. However, the above defence was not raised in the reply notice, in the
written statement or in the chief examination affidavit. Considering the above
evidence of the defendant, it is clearly evident that he has admitted the execution
of Ex.A1 sale agreement and the signature found therein. But according to him,

the said document was brought into existence fraudulently and under coercion.

32. When a specific question was put to him as to the circumstances under
which, Ex.A1 was allegedly obtained by coercion, the defendant failed to offer

any satisfactory explanation. The relevant portion is extracted hereunder :
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IHMBTH 6106  UBLBIHS  UT.HT.FT.Y.1  YeuemibHmsd  61(pS)
QUMTRIGIGTTTHEIT  6T6TMBT60 BTN QUT.HT.FT.OL.1  HTEVHHEL ITHEHE LD 61HIe|D
OamhHs  BCousmnguiglevensy. aITdH  eIallLD OFTHmed lmevddE — 61HIeD

Gl L glevemev.

33. As already pointed out, it is the case of the defendant that he was
conducting a chit fund business along with the plaintiff and that the plaintiff, with
an ulterior motive, created a situation as if the said business had incurred losses.
It is his further case that the plaintiff, along with certain villagers, lodged a
complaint against the defendant and, taking advantage of the said situation,

obtained the documents in question fraudulently and under coercion.

34. The plaintiff has specifically denied that he was conducting any chit
fund business along with the defendant. According to him, the chit fund business
was conducted solely by the defendant, and since the defendant failed to repay
the chit amounts to the plaintiff as well as to others, complaints came to be
lodged before the Economic Offences Wing. Though the defendant, in his chief-
examination, would state that the chit fund business was conducted jointly with

the plaintift, he has subsequently taken a “U” turn in his cross-examination and
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deposed that the plaintiff was only a subscriber to the chit. The relevant portion is
extracted hereunder:

QTS el ID FLB UeiTeMwined  SMHHTT  6Tetipme0  FlHTei.  euTd)
eieleleNe)] HUTUI FLB  BuTlgmbHTT 6TeiBmed  Hlensallevensv. eumdl  GumL
FLhbE UGHmB Brer  HEUT  OsTHhHHele0ensy  6TeIMTe0  FilIsv6D
CaTBHHIN CL6l. Sibd FLB FOUBSIOTHHSHTE ITdH 61601 LOH  6T6r0.L1.
DINUVBSHH60 LISTT CBTHHHTT 6iaiBmed FhHmeir. eurdHenwis GumsiiCm &6
Cum' L Geuml mUITHEHID OTEU L HewidbmemiluTenfli b LsrT  OsTHHSHTTH6N

eTeimmeL 6uTdl GuWIfled LsmT GamBdHalILL LGl LoBBeUTHEHD b HHHTTHEIT.

35. It is evident from the records that the dispute relating to the chit
transactions arose only in the year 2013, whereas the sale agreement in question
is of the year 2012. The defendant himself, in his cross-examination, has admitted
that there was no complaint against him with regard to the chit transactions in the
year 2012 and that there was no dispute between him and the plaintiff till
November 2013. The relevant portion is extracted hereunder:

“2013- 10 oyewi(h  HEUDLIT  IOTHIDSHTeN FL(B  FOWhHHOTH  LIFFFenes
IBULL &l DHMSG (POILQID] 6IHGID, aUTHHGID LIgFFenen 61D E606m6V

eTeiimTeL Fiflgmeor.”
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36. Even according to the defendant, he had obtained an encumbrance
certificate in January and, on that basis, came to know about Ex.Al and Ex.A2.
However, admittedly, he had not taken any action for nearly one year even after
acquiring such knowledge. As already pointed out, the plaintiff issued a legal
notice dated 29.11.2013, and it was only thereafter that the defendant sent a reply

notice on 02.12.2013 disputing the said documents.

37. As rightly observed by the Courts below, there was no dispute between
the plaintiff and the defendant in the year 2012, and the dispute arose only in
2013 when the plaintiff, along with others, lodged complaints against the
defendant regarding non-payment of chit amounts. Though the defendant has
produced several copies of complaints, receipts and acknowledgements relating
to the sending of petitions, as rightly observed by the trial Court, most of them
came into existence only after the issuance of the pre-suit notice dated
29.11.2013.

38. As already pointed out, even after allegedly coming to know of Ex.A1
sale agreement in January 2012, it is not the case of the defendant that he had
issued any legal notice or lodged any police complaint alleging that the said

document had been obtained fraudulently or under coercion.
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39. It is pertinent to note that the defendant, in his cross-examination, has
admitted that it was he who furnished the description of the suit property to the
scribe for the preparation of the sale agreement. He has also admitted that he has
no enmity with PW.3. Though D.W.2, in his chief-examination, reiterated the
defence of the defendant, in cross-examination he has admitted that the signature
found in Ex.Al is that of the defendant and that he himself subscribed his
signature as a witness to Ex.A1, followed by his friend Balraj. He would state as
follows:

UT.H.FT..1 60 HewiL OFsvale SHadBITey MBOWWSHSHI LIyHleurdlulle
mBOW(DHH 6T6iIBTeL FHHT6.  6UT.&H.FT..1 60 [BIedT FTLFwTH enHOWMLILILD
Ceuis Up@ 2-aug FTLAwms Hewiul UTedJmey enSowTiLD CFUISTT 6I16mTeD
ghHmein. &1  USHUTENT DIVINVBHHIED CFLNTT HNBITNEY  DIGML UITETLD
&Ml BT  »HCWTIUD — GFuiwelevensy.  IT.&.FT.9.1-60  SeitenmTOyeiim
BIHLY & SHe)TH6IT o160 BL_HBHlevleien  NBOWITLILILD  6TeIEnIeNL UWLIHIHT6T.  26)F
MBOWIDSHSH 61601 BEWILT  LUTeOITE]  emSOwmiuD  eteiipmed  Fflgmei.
AUT.H.FT.9L.1 60 2 66l UTHHTONT LH6)] D enl CFevalen SHardITedenl Uigb

eT6dImBmeL  Fiflgment.
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40. However, he would subsequently state that he was not aware of the sale
agreement entered into between the plaintiff and the defendant. In further cross-
examination, D.W.2 has admitted that Ex.A1 sale agreement was written by the
document writer Balraj and that Balraj alone used to prepare documents relating
to the defendant’s family. The relevant portion is extracted hereunder:

“Brel  emBOWTIULD  OFUISHTH OCFTeL6VHInIQUI  6UT.&H.FT.,. 1 SHlemyul
QUUBSHHMS  6IIPHWT  USHSHT  61WRSHSHT  LUTeLITE]  eTleiimmed  Flgmed.
uTeOITRHTE  OFsvallel HedBITeR GOBHU FOUBSILLL UHSHIHISN6T  6I(LHID

LSS 61(IDHSHT 616iImmed Fiflgmed.

41. D.W.2 has also admitted that he had no direct knowledge about any
monetary transaction between the plaintiff and the defendant and that he was not

aware as to whether the defendant had received any amount from the plaintiff.

42. On a consideration of the entire evidence available on record, the
Courts below have rightly come to the conclusion that the defendant has
miserably failed to establish that Ex.Al sale agreement was obtained either

fraudulently or under coercion.
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43. 1t is the specific case of the plaintiff that he has always been ready and
willing to pay the balance sale consideration and to have the sale deed executed
and registered. According to the plaintiff, he had deposited the balance sale
consideration of Rs.1,00,000/- in Pandiyan Grama Bank, Kadayam. In order to
substantiate the same, he has examined the Manager of Pandiyan Grama Bank as
P.W.4, who has deposed that the plaintiff had deposited a sum of Rs.1,00,000/- in
his savings bank account and that the said amount was very much available in the

account.

44. The learned counsel appearing for the defendant would, however, rely
upon the admission made by the plaintiff in his cross examination to the effect
that he was not having sufficient funds at the time of entering into the sale

agreement and the relevant portion is extracted hereunder :

il 1gel G DHTaUH 4 X 5 0L FHFH60, 4 ol gD Ca1hHd LB |
oL FD 2 | G O®EmTHHH 660 SHIUD  (PIeHHelleLensy  6TaTISHBE — HTJ6uID
STENEOIRIGIIMTEL  6T60Id@E DICUTHI Lewild Eevensv. &HTeY CFUIISBE DIOUBTFID

LgdHleundl @smifleorir.
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45. Placing reliance on the above admission, the learned counsel would
contend that the plaintiff himself has admitted that he did not possess sufficient
funds to complete the sale transaction and that, therefore, it must necessarily be
held that the plaintiff was not ready and willing to perform his part of the

contract.

46. There can be no dispute that, in a suit for specific performance, the
plaintiff is required to plead and prove his continuous readiness and willingness
to perform his part of the contract, as mandated under Section 16(c) of the
Specific Relief Act. As per the terms of Ex.Al sale agreement, the total sale
consideration was fixed at Rs.5,00,000/-, out of which the plaintiff paid a sum of
Rs.4,00,000/- as advance. The balance sale consideration of Rs.1,00,000/- was
agreed to be paid within a period of one year, i.e., on or before 04.12.2013, upon
which the defendant was to execute and register the sale deed at the instance of

the plaintift.

47. It is also recited in the said agreement that the defendant was in
possession of the suit property. Though the plaintiff has admitted that he did not

have the balance sale consideration of Rs.1,00,000/- at the time of entering into
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the agreement, such admission by itself, would not be sufficient to conclude that

the plaintiff was not ready and willing to perform his part of the contract.

48. The agreement itself contemplates a period of one year for the payment
of the balance sale consideration and completion of the transaction. Therefore,
what is required to be established is the continuous readiness and willingness of
the plaintiff to perform his part of the contract within the stipulated period of one
year, and not necessarily his financial capacity on the date of execution of

agreement.

49. When the plaintiff has already paid a substantial portion of the sale
consideration at Rs.4,00,000/- out of Rs.5,00,000/-, his conduct would indicate
his bona fide intention to complete the transaction. In the absence of any
evidence to show that the plaintiff had failed to mobilize the balance amount or
had otherwise expressed his unwillingness to perform his part of the contract
within the agreed time, the mere fact that he was not possessed of the balance

amount on the date of the agreement cannot be put against him.

50. In such circumstances, the Courts below have rightly held that the

plaintiff has satisfactorily established his readiness and willingness to perform his
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part of the contract within the time stipulated under the agreement and has
complied with the mandatory requirements under Section 16(c) of the Specific

Relief Act, 1963.

51. The learned counsel appearing for the defendant would contend that,
under the unamended Section 20(2) of the Specific Relief Act, the Court is vested
with discretion to refuse the relief of specific performance, having regard to the
terms of the contract, the conduct of the parties, and the surrounding
circumstances. It is further contended that, while the settlement deed dated
31.10.2002 executed by the defendant’s father describes the property as a vacant
site, the sale agreement dated 05.12.2012 (Ex.Al) refers to a pucca residential
building, which, according to the defendant, could not have come into existence
within a short span of 35 days, nor could property tax assessment and door
number have been obtained within such time. It is also contended that the house
tax and water tax receipts produced would indicate that the defendant was the
owner and in possession of the property even prior to the execution of Ex.A2
settlement deed. The learned counsel would further submit that the plaintiff
himself has admitted that, since the defendant had not repaid the chit amounts, he
lodged a complaint along with others, and that the plaintiff has also admitted that

he had not visited the suit property prior to the execution of the sale agreement
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and was not aware of its extent, nature, and other features. According to the
learned counsel, these admissions would clearly indicate that the plaintiff had not
genuinely entered into the sale agreement and, therefore, the Courts below ought
to have exercised their discretion under Section 20(2) of the unamended Specific

Relief Act and refused the relief of specific performance.

52. The contention of the defendant that Ex.A2 settlement deed describes
the property as a vacant site, whereas Ex.A1 refers to a pucca building, has
already been considered and rejected earlier. Similarly, the defence relating to the
alleged chit transactions has also been examined and negatived by this Court. The
defendant has not established that the terms of the agreement confer any unfair
advantage upon the plaintiff or that its enforcement would result in any undue
hardship to the defendant. Nor has it been shown that the grant of specific
performance would be inequitable or otherwise opposed to law. In such
circumstances, there are no valid grounds to invoke the discretionary jurisdiction
under Section 20(2) of the unamended Specific Relief Act to deny the relief of

specific performance.

53. The learned counsel appearing for the defendant would place reliance

on the decision of this Court in C. Subash Chandra Bose and another vs. M.
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Sundararajan and another, reported in 2017 SCC OnLine Mad 23708. In the
said case, the parties had entered into a sale agreement fixing the sale
consideration at Rs.7,00,000/- with a period of two years for performance, and a
sum of Rs.6,00,000/- was paid as advance. The Division Bench, on appreciation
of the evidence, particularly the testimony of D.W.1 and D.W.2, who had
categorically deposed that the transaction was only a loan, and in the absence of
any contra evidence on the side of the plaintiff to establish that Ex.A1 was in fact
a sale agreement, concluded as follows:

12.Thus, in the light of the above and coupled with the factual
finding rendered especially the fact that Rs.6,00,000/- is said to have
been given at the time of executing the agreement giving 2 years time
for payment and in the absence of any evidence let in by the plaintiff
to show that Ex.A.1 is only an agreement as against the evidence of
D.Ws.1 and 2, we are constrained to hold that Ex.A.1 has been

executed as a collateral security for the loan obtained.

54. The learned counsel would also place reliance on the decision in
Mprs.Pappammal @ T.Pappa vs. PRamasamy reported in 2012 4 L.W 435, and
the relevant portion is extracted hereunder :

“ 34.Therefore, the substantial question of law No.2. is
answered in favor of the appellant. Hence, even assuming that Ex.A.2,

the agreement of sale is a genuine document, having regard to the fact
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that the respondent was not ready and willing to perform his part of
the contract, he is not entitled to the relief of specific performance.
Under Section 20 of the Specific Relief Act, the grant of relief of
specific performance is purely discretionary and eventhough, the
plaintiff is entitled, as per the terms of the contract to the relief of

specific performance, the Court need not grant such relief.”

55. In the above decision, this Court having found that the plaintiff was not
ready and willing to perform his part of the contract, held that he was not entitled

to the discretionary relief of specific performance.

56.In the present case, however, the above decisions are not applicable to
the facts on hand. The Courts below, on a proper appreciation of the entire
evidence on record and by applying the settled legal principles in the correct
perspective, have rightly come to the conclusion that the plaintiff is entitled to the
relief of specific performance, and such findings do not warrant any interference.
Considering the overall facts and circumstances of the case, this Court is also of
the view that the plaintiff is entitled to costs throughout. Accordingly, the

substantial questions of law are answered.
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57. In the result, the Second Appeal is dismissed, confirming the
concurrent judgments and decrees passed in O.S.No.110 of 2013 on the file of the
Subordinate Court, Ambasamudram, and in A.S.No.71 of 2021 on the file of the
Principal District Court, Tirunelveli. The defendant is directed to pay costs

throughout. Consequently, connected Miscellaneous Petition is closed.

18.03.2026
NCC :Yes/No
Index : Yes/ No

Internet : Yes/ No
das

To:
1.The Subordinate Court, Ambasamudram.
2.The Principal District Court, Tirunelveli.
3. The Section Officer,

VR Section,

Madurai Bench of Madras High Court,
Madurai.
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DAS
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