CRL A No. 1049 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS
RESERVED ON: 11-02-2026
PRONOUNCED ON: 13-02-2026
CORAM
THE HON'BLE MR.JUSTICE SUNDER MOHAN
CRL A No. 1049 of 2023
Banudurai ... Appellant/Accused
Vs.
State Rep By
Inspector of Police,

All Women Police Station,
Tiruvannamalai. ... Respondent

Prayer: Criminal Appeal filed under Section 397 r/w 401 of Code of
Criminal Procedure, to set aside the conviction and sentence in the
Judgment dated 11.08.2023 made Spl.S.C.No.82 of 2020 on the file of
Special Court (POCSO Cases), Tiruvannamalai District.

For Appellant: Mr.V Parthiban
For M/s.R.Thulasi
For Respondent: Mr.S.Rajakumar

Additional Public Prosecutor

Judgment

This Criminal Appeal has been filed by the accused, challenging
the judgment dated 11.08.2023 in Spl.SC.No.82 of 2020 on the file of the

learned Sessions Judge, Special Court (POCSO Cases), Tiruvannamalai,
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by which he was convicted for the offence under Section 354(A) of IPC,
Section 8 r/w 7 of POCSO Act, 2012, Section 451 of IPC & Section 10

r/w 9(1) of POCSO Act, 2012 and Section 506(i) of the IPC and sentenced

as follows:
Offence under Section Sentence imposed
451 IPC To undergo RI for two years and to pay a fine of

Rs.1,000/- in default to undergo SI for one month.

Section 9(1) r/w 10 POCSO [ To undergo RI for seven years and to pay a fine of
Act, 2012 Rs.5,000/- in default to undergo SI for one year.

Section 506(1) IPC To undergo RI for two years.

Section 354(A) IPC &|No separate sentence is imposed, as the accused has
Section 8 r/w 7 POCSO |been sentenced for the offence under Section 9(1) r/w
Act, 2012 10 of POCSO Act, 2012.

The sentences were ordered to run concurrently.

2.(1) The case of the prosecution is that the appellant was the
landlord of the premises in which the victim aged about 13 years and her
mother were staying as tenants; that on 12.06.2020 at about 10.30 a.m.,
when the victim was playing on the terrace, the appellant had committed
sexual assault by inappropriately touching the breast and the hip of the

victim, and thus, committed the aforesaid offences.

(1i1)) On the complaint [Ex.P1] given by the mother of the victim

[PW1] on 16.06.2020 against the accused an FIR [Ex.P7] in Cr.No.14 of
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2020 was registered by PW 10, the Inspector of Police, who conducted the
investigation. After making arrangements for recording Section 164(5)
Cr.P.C., statement of the victim and after examining the other witnesses
had filed the final report against the appellant for the offence under
Sections 354A, 451, 506(i) of IPC and Section 8 r/w 7, 10 r/w 9(1) of
POCSO Act, 2012 before the learned Sessions Judge, Special Court

(POCSO Cases), Tiruvannamalai.

(i11) On the appearance of the accused, the provisions of Section
207 Cr.P.C., were complied with and the case was taken on file as
Spl.S.C.No.82 of 2020 by the learned Sessions Judge, Special Court
(POCSO Cases), Tiruvannamalai. The trial Court framed three charges
against the accused. The first charge was under Section 354(A) of IPC
and Section 8 r/w 7 of POCSO Act, 2012. The second charge was under
Section 451 of IPC & Section 10 r/w 9(I) of POCSO Act, 2012 and the
third charge was under Section 506(i) of the IPC. During the trial, when

questioned, the accused pleaded 'not guilty'.
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(iv) Before the trial Court, the prosecution had examined 10
witnesses as P.W.1 to P.W.10 and marked 12 exhibits as Ex.P1 to
Ex.P12. When the accused was questioned, u/s.313 Cr.P.C., on the
incriminating circumstances appearing against him, he denied the same.
The accused neither examined any witness nor marked any document on

his side.

(v) On appreciation of oral and documentary evidence, the trial
Court found the accused guilty of all the offences and convicted and
sentenced him as stated in paragraph No.l of this judgment. Aggrieved
by the said conviction and sentence, the accused had preferred the instant

appeal.

3. Learned counsel for the appellant/accused would submit that the
victim’s mother had not paid rent for the premises and therefore, the
appellant had asked the victim to vacate the premises; that in order to
wreak vengeance on the appellant, the complaint has been foisted; that
independent witnesses examined on the side of the prosecution i.e., PW4,

PWS5 and PW6, turned hostile; that the complaint was lodged belatedly
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four days after the alleged occurrence; that PW1 was working in a Home
meant for victims under the POCSO Act; that the victim was also staying
in the Home; that it was at the instance of the person managing the Home,
the instant complaint was lodged to arm-twist the appellant; and that in
view of the inconsistencies in the statement of the victim, the impugned

judgment is liable to be set aside and prayed for acquittal.

4. The learned Additional Public Prosecutor, per contra submitted
that the delay alone cannot be a ground to disbelieve the evidence of the
victim and her mother; that merely because the victim’s mother was
working in a Home in which victims under the POCSO Act were residing
and the Manager of the Home had helped the victim’s mother to lodge the
complaint, the prosecution case cannot be disbelieved; that the victim’s
evidence is cogent and convincing and therefore, the impugned judgment

cannot be faulted and prayed for dismissal of the appeal.

5. As stated earlier, the prosecution examined 10 witnesses. PW1 is
the mother of the victim. PW2 is the victim. PW3 is the victim’s sister

who would corroborate the evidence of PW2. PW4, PW5 and PW6 are
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the neighbours, who were examined by the prosecution to show that the
appellant went into the house of the victim and turned hostile. PW7 was
the Member of Child Welfare Committee and had assisted PW1 in
lodging the complaint and corroborates the evidence of PW1. PWS is the
Headmaster of the School, who had issued Educational Certificate
[Ex.P4] and had stated that the date of birth of the victim is 06.02.2007.
PW9 is the Doctor, who had made entries in the Accident Register
[Ex.P5] and had given a final opinion [Ex.P6]. PW10 is the Inspector of
Police, who had registered the FIR, completed the investigation and filed

the final report.

6. As stated above, PW4 to PW6 are independent witnesses and
they turned hostile. The prosecution case therefore rests on the evidence

of PW1 to PW3 and PW7, who was the member of the Child Welfare

Committee. PW7 is a hearsay witness.

7. PW3 1s the sister of the victim and she would state about the fact

that the victim went to the terrace and the appellant was also present and

that when the victim went inside the house, the appellant came to check
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the water supply in the bathroom. Therefore, her evidence is also of no
avail to the prosecution case except to prove that the victim and the
appellant were present in the terrace and thereafter they were in the

house.

8. PW1, the victim’s mother, is also a hearsay witness and the
defacto complainant. The prosecution, therefore, rests solely on the
evidence of the victim [PW2], which is corroborated to some extent by
PW3 as stated above. The alleged occurrence is said to have taken place
on 12.06.2020. The complaint [Ex.P1] was lodged on 16.06.2020. In a
case where sexual assaults are alleged, this Court would not reject the
evidence of the victim on the sole ground of delay in lodging the
complaint. Whether the delay renders the victim’s evidence unreliable
would depend upon the facts and circumstances of each case. Therefore,
this Court has to examine whether the delay in lodging the complaint

renders the prosecution case doubtful.

9. Admittedly, PW1, the mother of the victim, was working in a

Home called ‘TDH Home’. The saild Home had victims of POCSO
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offences as residents. The said Home was managed by one Chezhiyan. It

1s the version of PW1 and PW2 that after the occurrence, both of them

stayed in the said Home till they lodged a complaint on 16.06.2020. It is

also their version that they informed the said Chezhiyan and others who

are incharge of the Home about the alleged occurrences. The relevant

portion of the evidence of PW1 and PW?2 is as follows:

https://lwww.mhc.tn.gov.in/judis

PW1: “Brei CousmovOlaiis Gopridley @bs
U Gumey urslSasiulL  Ulatemmsser aubg
SRIGUTTH6T 6aimTsd FMSMel. YbdS G2 prew
Blisusliuei Cuwi Caflue saimrsd &FilSHme.
Brgih dflu uwsled ynbg 62 mmids
SrIS(mBSHoT  cTaTmme0  FiflHmes.”

PW2: “mBrer G2 mmdlsh Gumil GlEmevsydCum g
&S CUT QBBSTTHT TaIMTs) Blewmul
Cur @mbarisar. 10 Gui @meEGLr
STy @ HBSH(HOUTTSaT.  wrgreug Guwy
Oaflywr asaimre CsMuyw, &rdlerm, 6w,
YeuGararveurl  gyewig, Olaiflwesr, HCaFTSHS0MT,

Fraveudl H&Cwniser @QmbSSH6r.”
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10. Further, PW1 would state that initially the respondent refused
to register the FIR and had directed them to approach the Deputy
Superintendent of Police. PW1 would confirm that only at the instance of
the said Chezhiyan, the FIR was registered by the respondent police.
Strangely, for reasons best known to the prosecution the said Chezhiyan

was not examined. This is contradicted by the investigating officer

[PW10].

11. The reason offered by PW1 in the complaint for the delay in
lodging the complaint is that she had consulted her relatives before
lodging the complaint. However, in the cross-examination she would
admit that she had not consulted any relatives. The relevant portion reads

as follows:

“e1e01 a1 ClamarslmG 2 mallsrlid
&EVHEH HCVTEFHSHTH  6lEFTsvaflull(me & Cmesr
oIy wii bs 2 mallery eaipmsd wrilL o
&5 TGV & & Hallsvemen”

Therefore, the explanation offered by PW1 for the delay in lodging the

complaint is contradicted by her own deposition.
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12. PW10, the Investigating officer would state that the said
Chezhiyan was an influential person. He would also admit that the Home
viz., TDH Home was run by him, which housed orphan children and
victims of the offences under the POCSO Act. The relevant portion reads

as follows:

“.Ybs GCepmbh wrgmsd BLSSOLGLSIDS TN
sy eeimrsd GGy, O&Fiflwe sTeTLoT
BLSSHSIONT. bSH C2LmTd SYeITensd
SYPBSHaT  SRIGUSDHSL, @&HCUTe) CuTSHEET
UPSHSGHMTEL UTSHIGSIULL &bl &6
SRIGUSDETET G2 I TaEimIed  &FMlSe.....
..... abs Commdlsy GaFflwer eaiusui 1WSayb
aflougih O&MBEH BUT 6THIMTED  FMHM6. ...
The investigating officer [PW10] would admit that he had not questioned

the said Chezhiyan as to why he had not lodged the complaint on coming

to know of the occurrence.

13. From the above admissions made by the witnesses, it would be
clear that the complaint was lodged only at the instance of the said
Chehziyan, four days after the occurrence. The said Chezhiyan was

running the institution/Home in which the POCSO victims were staying.
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Therefore, the said Chezhiyan, who is admittedly an influential person,
was aware of the seriousness of the offences under the POCSO Act and
therefore there was no reason for him to have waited for four days to
lodge the complaint. PW1’s explanation for the delay is also falsified by
her deposition as stated above. Therefore, the explanation offered by the

prosecution for the delay in lodging the complaint is unacceptable.

14. It is also seen that the victim and her mother were tenants under
the appellant and it is the suggestion of the defence that since there were
disputes relating to payment of rent, the instant complaint has been
foisted. PWI1 would state that she was paying the monthly rent of
Rs.1,500/- in her cross-examination. However, she would further
contradict that statement by stating that she did not pay monthly rent but
had paid Rs.1,00,000/- as a lease amount to the appellant. The above
contradictions in her evidence probabilises the defence case that there
was a dispute between PW1 and the appellant with regard to the tenancy.
It is in the light of the above that the delay in lodging the complaint
assumes significance. There is no reason why the prosecution had not

examined the said Chezhiyan.
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15. Further, it is seen that the victim had alleged sexual assault on
the date of occurrence twice, once at the terrace and the other when she
went inside the house. However, before the Doctor [PW9], she had not
referred to the second incident in the house which, is confirmed by the
Doctor [PW9]. Further, there are contradictions in the manner in which
the alleged occurrence took place inside the house. The victim has made
improvements in her deposition in Court, which has been elicited in the
cross-examination of both the victim and the investigating officer. The

relevant portion of the evidence of the investigating officer is as follows:

“yanfled urglésiuL  Fmudl ailyCsur, Gl snL

orguilGoor @mBESSTH LaTavalsiemey eTarmmey FflGrer. LT
OarpuusHS abs 2 mallarisenar 9.&1.1 &HbSTCT &S
saim  ufsemer allanfed g Friglunss CumLiyme e Cme  6Te M6
@ovemev. Srer CurleoLorgullsd UL SSIDG EHI6

CuIL (h SO &Matiy hESSTHI b ChHISSH0 oI YEIG bl
9. &1.265 Sedismen (pusini aeimn Ung aslifilw

semafley Qhbg wEBoUW 6ThSHALIT saimih  UleTerisrer
orfy wonn @bU &mw uSSTT TaImID BIST 3566
b S CLal e yamiflsd Clamsosilullm&slmmm

SImIey  @Qsvemev. Glogyid, (p&HeVlsh sm&semw  6T(h & GHall LG
wpuguh TSN EHmW S SHGCBTMCL QBBSTT  sTaimih
Ueieri smsow 6hSHal(H S Srisnaullllh arallsow
UTRISIS0ETaN(H &6l allyhGar ubSHallLSTHaL  SSHemeu

o N GmpLIUmaT CUITL (hHCSTMIL HTHaLD, YUCUTH 6T Blewmul

Page 12 of 16

https://lwww.mhc.tn.gov.in/judis




CRL A No. 1049 of 2023

SLMU HSMe SIS0 STaHHSSTSD  HYUCUTSH . &T.2
dSNB1H UHSRIG 61N CHLSTHL ASDS 61D Sty
UHBIVST 6T LUTTSHS UBEHHT 6T ClFTaiaTSTHaL  GLogyih
sy slmbHallLiimg aslfl 2 616ar subgH 2 6THTPILTET
CUTILLBT&aYID, STer STplumetr CUTLSKIS 6Taim  eHIMuiltd
OFraisisTEad, e eoiny i CHlLSTsaD, LilsietdsHmer
uUTSHiHd UGS Gumll, UTSHIHILSGE6 LhLlpdbClsTatL STHaL  HEIS
I ubS UTSHHem Hmd e 0l FTeie HTHalh  LilsTeti e
FbHEHO&ETaIh SlEF@USSD UbLSHMLLSTSD, YEIS
USSHI SN ewihlh 1IN &.&m.26 wrFY wHmn @nhUlls &
OUSSTT 6T YICUTE STl B  61(h KA L ST&HaLD
yarfed o.a&m.l Gamsoelulmeéaslmrgr saimmed @evsmsv.  Llaiery
.81.2 allemLall(y GeuallCw b el LsrHan 615G CUTDTU
6 61BN CHLLSTHL JSDG SN Sl w  Llyswh

Al yH@& CuTHICwe ey COFTaiaTESTe ASHG 6 2 aiaemLw
BRIE QSBITT 6y CEFTHM SIS ASHG .&1.2

e srer s,y Curbmer eaimy GaEnaiasrsamn Lasnilsh
Q&SNS saimred Qsvemsv. &l Cureilimg e
CuConCurl s SmImBWU SIS (H H6lp b

2 e gmprumat UL (hHCl&memi(h  6l&sTEhaCmL

AW EBTaRIYmBSSTEH L&milsh GlEmevsilullmabsimmym

SISy @s0em6v....”

16. Thus it is seen that there are several improvements in the
version of the victim in her deposition. Further, it is the case of PW3 that

she was also present at the house when the second occurrence is said to
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have taken place. However, it is contrary to the evidence of PW2 that her
sister PW3 was still at the terrace when the second occurrence took place.
The statement made to the Doctor and the contradictions aforesaid if
looked at in i1solation would appear to be minor but considering the over
all circumstances and the facts discussed above, this Court is of the view
that the conviction cannot be sustained on the sole testimony of the

victim.

17. Therefore, this Court is of the view that the delay in the lodging
of the complaint in this case raises a serious doubt in the prosecution case
and the evidence of the victim. The fact that they were staying in a Home
managed by the said Chezhiyan, who was aware of the seriousness of the
POCSO offences and his non-examination further strengthens the said

doubt.

18. For all the above reasons, this Court is of the view that the
impugned judgment cannot be sustained and the appellant is entitled to
the benefit of doubt and consequential acquittal. Hence, this Court is

inclined to set aside the impugned judgment of conviction and sentence.
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19. Accordingly, the Criminal Appeal stands allowed. The
conviction and sentence imposed upon the appellant vide judgment dated
11.08.2023 by the learned Sessions Judge, Special Court (POCSO Cases),
Tiruvannamalai, in Spl.SC.82 of 2020, are set aside. The appellant is
acquitted of all the charges. The fine amount, if any, paid by the
appellant shall be refunded. The bail bond, if any, executed shall stand

discharged.

13-02-2026
Index: Yes/No
Speaking/Non-speaking order
Neutral Citation: Yes/No
ars

To

1. The Sessions Judge,
Special Court (POCSO Cases), Tiruvannamalai.

2. The Inspector of Police,
All Women Police Station, Tiruvannamalai.

3. The Public Prosecutor,
High Court, Madras.
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SUNDER MOHAN J.

ars

Pre-delivery Judgment in
CRL A No. 1049 of 2023

13-02-2026
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