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IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON: 26-02-2026

PRONOUNCED ON: 10-03-2026

CORAM

THE HON'BLE MR.JUSTICE SUNDER MOHAN

CRL A No. 570 of 2023

P.Senthil Kumar

..Appellant/Sole accused

Vs

State Rep By

The Inspector Of Police, 

Belukurichi Police Station, 

Namakkal District. 

Cr.No. 42/2019.

..Respondent/Complainant

Prayer: Criminal Appeal filed under Section 374 of Criminal Procedure 

Code,  to allow the above Appeal by setting aside the Judgment dated 

09.02.2023 passed in Special C.C.No.19 of 2019 on the file of the learned 

Sessions  Judge,  Mahalir  Neethi  Mandram (Fast  Track  Mahila  Court), 

Namakkal.

For Appellant: Mr. P.Vimal Raj

For Respondent: Mr.S.Raja Kumar

Additional Public Prosecutor
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Judgment

This  Criminal  Appeal  has  been  filed  by  the  sole  accused 

challenging the judgment dated 09.02.2023 in Spl.C.C.No.19 of 2019 on 

the file  of the learned  Sessions Judge,  Mahalir  Neethi  Mandram (Fast 

Track  Mahila  Court),  Namakkal,  by  which  he  was  convicted  for  the 

offence under Sections 450 IPC and Section 5(m) r/w 6 of the POCSO 

Act, 2012 and sentenced him as follows: 

Offence under Section Sentence imposed

450 IPC To undergo RI for seven years and to pay a fine 

of  Rs.5,000/-  in default  to undergo SI for  six 

months.

Section  5(m)  r/w 6  of 

the POCSO Act, 2012

To undergo RI for twenty years and to pay a 

fine of Rs.5,000/- in default to undergo SI for 

six months.

The sentences were ordered to run concurrently.

2.(i) The case of the prosecution is that the accused and the victim 

child aged about 10 years were known to each other and residing in the 

same village; that on 07.04.2019 at about 4.00 p.m., when the parents of 

the victim child were out of station and when the victim child and her 

brother were alone in the house, the accused went to the house of the 

victim child, took her and her brother to the terrace of their house; that he 
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sent  the  victim  child’s  brother  to  a  shop  and  thereafter,  committed 

penetrative sexual assault by first kissing the victim child, applying his 

mouth to the genital organ of the victim child and forcing his private part 

on the private part of the victim child and also ejaculated sperm on the 

victim child; and thus, committed the aforesaid offences.

(ii)  The  victim  child  had  reported  about  the  occurrence  to  her 

mother [PW3] who returned home at about 4.30 p.m.  PW2, father of the 

victim  child  lodged  a  complaint  [Ex.P2]  and  an  FIR  [Ex.P13]  was 

registered by PW20, the Sub Inspector of Police against the accused for 

the offence under Sections 3, 4, 5(m) r/w 6 of the POCSO Act. 

(iii) PW21 took up the investigation, subjected the victim child to 

medical  examination,  made arrangements for  recording Section 164(5) 

Cr.P.C., statement and after examining all the witnesses, filed the final 

report against the accused for the offences under Sections 5(m) r/w 6 and 

Section  450  of  the  IPC, before  the  learned  Sessions  Judge,  Mahalir 

Neethi Mandram (Fast Track Mahila Court), Namakkal.
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(iv) On the appearance of the accused, the provisions of Section 

207  Cr.P.C.,  were  complied  with  and  the  case  was  taken  on  file  as 

Spl.C.C.No.19 of 2019 by the  learned Sessions Judge,  Mahalir  Neethi 

Mandram (Fast Track Mahila Court), Namakkal.  The trial Court framed 

two charges against the accused for the offences under Section 450 of the 

IPC and Section 5(m) r/w 6 of the POCSO Act.  During the trial, when 

questioned, the accused pleaded 'not guilty'.

(v)  Before  the  trial  Court,  the  prosecution  had  examined  21 

witnesses  as  P.W.1  to  P.W.21  and  marked  17  exhibits  as  Ex.P1  to 

Ex.P17, besides 5 Material objects [M.O.1 to M.O.5].  When the accused 

were  questioned,  u/s.313  Cr.P.C.,  on  the  incriminating  circumstances 

appearing  against  him,  he  denied  the  same.   The  accused  neither 

examined any witness nor marked any document on his side. 

(vi) On appreciation of oral and documentary evidence, the  trial 

Court found the accused guilty of both the offences viz., Section 450 of 

the IPC and Section 5(m) r/w 6 of the POCSO Act and sentenced him as 
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stated stated in paragraph No.1 of this judgment.  Aggrieved by the said 

conviction and sentence, the accused had preferred the instant appeal.

3. The learned counsel for the appellant would submit that there are 

vital contradictions in the evidence of victim child [PW1] and her mother 

[PW3]; that the facts elicited from the cross examination of victim child 

[PW1] would suggest that the victim child is not a witness of sterling 

quality; that the victim child had admitted that there was prior enmity 

between the appellant and her family members with regard to a monetary 

dispute; that on the date of the occurrence, the appellant had asked for 

money from the victim child’s parents and there was an altercation, which 

led to a complaint to the police; that the medical evidence would show 

that there was no mark of violence and no injury in the genital area and 

therefore, would submit that the prosecution case is false and the case has 

been foisted by the respondent;  and hence, the impugned judgment  is 

liable to be set aside and prayed for acquittal.

4. The learned Additional Public Prosecutor  per contra submitted 

that the  victim child has been consistent in her version throughout; that 
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the  fact  that  there  was  a  money  dispute  would  not  render  the  victim 

child’s evidence unreliable; that the evidence of the Doctor would in any 

case suggest  that  the victim child was subjected to sexual assault  and 

therefore, the impugned judgment is justified and prayed for dismissal of 

the appeal.

5. (i) As stated above, the prosecution had examined 21 witnesses. 

PW1  is  the  victim  child;  PW2  is  the  victim  child’s  father/defacto 

complainant who would speak about the lodging of the complaint and 

taking the victim child to the hospital; PW3 is the mother of the victim 

child and would corroborate the evidence of PW2 that the victim child 

complained about  the occurrence to them.  PW4 is  the brother of  the 

victim child, who corroborates the version of the victim child.  PW5 is 

grandmother of the victim child and is a hearsay witness.  PW6 is the 

grandfather of the victim child and is also a hearsay witness; PW7, PW8 

and PW9, who are neighbours, turned hostile.  PW10, PW11 and PW12 

are hearsay witnesses.  PW13, is the witness to the observation mahazar; 

PW14 is the witness to the confession statement of the appellant and the 

seizure mahazar [Ex.P5]. PW15 is the Principal of the school where the 
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victim child studied and had issued a certificate [Ex.P8], wherein the date 

of  birth  of  the  victim child  was  shown as  08.03.2009.   PW16 is  the 

Special Sub Inspector of Police, who had accompanied the appellant for 

medical  examination.   PW17 is  the  Doctor,  who examined the victim 

child and issued the medical examination report [Ex.P9];  PW18 is the 

doctor who had examined the appellant and issued the potency certificate 

[Ex.P10].

(ii)  PW19 is the Sub Inspector of Police,  who had recorded the 

statement of the victim child.  However, it is seen from PW19’s evidence 

that  the statement recorded by her  has been marked as Ex.P11.   This 

Court fails to understand as to how the said statement made to the police 

officer  was  marked  as  an  exhibit.   The  learned  Additional  Public 

Prosecutor has no explanation.  PW19 also speaks about the seizure of the 

gown  [M.O.1] and under garment [M.O.2] of the victim child.  PW20 is 

the Sub Inspector  of  Police,  who registered the FIR and PW21 is  the 

investigating officer.
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6.  The  prosecution  case  therefore  rests  on  the  evidence  of  the 

victim child [PW1] and her  parents,  examined as  PW2 and PW3; the 

other witnesses are hearsay witnesses, some of whom turned hostile as 

stated  above.   The  prosecution  relies  upon  the  medical  evidence  to 

corroborate the evidence of PW1 to PW3.  

7. The alleged occurrence is said to have taken place on 07.04.2019 

at 4.00 p.m.  It is the prosecution case that when the victim child and her 

brother were alone at their house, the appellant has sent the victim child’s 

brother [PW4] to a nearby shop and inappropriately touched and kissed 

her and thereafter forced his private part on the private part of the victim 

child.  The victim child had informed about the occurrence to her parents 

PW2 and PW3 on the same day at 4.30p.m.  A complaint was lodged on 

the next day i.e., 08.04.2019 at 9.00 a.m., by PW2.  No explanation has 

been offered by the prosecution for the delay in lodging the complaint. 

However, PW2 would state that because of the incident he was subjected 

to trauma and did not want to expose his daughter; and that thereafter, 

after much deliberation he lodged the complaint on the next day morning. 
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8. It is the case of the defence that the appellant and the victim 

child’s father had dispute with regard to a monetary transaction and there 

was a wordy and physical altercation between the two of them on the date 

of the occurrence and that in order to wreak vengeance on the appellant, 

the instant complaint has been lodged. PW1, the victim child would state 

that there was a wordy altercation between the appellant and the victim 

child’s parents with regard to a monetary dispute.  However, PW2 and 

PW3 also would deny any such occurrence or dispute with regard to a 

money transaction.  PW5, the grandmother and PW6, the grandfather also 

had denied the suggestion that  there was a dispute with regard to the 

money transaction.

9. The prosecution has proved the date of birth of the victim child 

as 08.03.2009.  The Principal of the school where the victim child studied 

was examined as PW15.  In fact the birth certificate [Ex.P8] of the victim 

child was marked through PW15.  The victim child was aged 10 years at 

the time of the occurrence. The appellant had not cross-examined the said 

witness and as such there is no doubt with regard to the age of the victim 

child.  
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10. As could be seen from the above narration of the witnesses 

examined  by  the  prosecution,  the  prosecution  case  rests  on  the  sole 

testimony of the victim child [PW1] and her brother [PW4].  PW4, the 

younger brother of the victim child offers corroboration to her evidence 

to the extent of stating that they both went to the terrace of the house 

along with the appellant and that thereafter he alone went to a shop at the 

instance of the appellant.  The mother [PW3] and the other relatives are 

hearsay witnesses.  

11. It is the version of the victim child [PW1] that on the same day 

of the occurrence i.e., on 07.04.2019 at about 4.30 p.m., she informed her 

mother [PW3] about the occurrence that took place at 4.00 p.m.  The 

explanation offered by PW2, the father of the victim child is that he felt 

that if this incident is revealed to others, it would cause embarrassment to 

the family and therefore, he did not lodge a complaint on the same day 

evening.   The explanation on the face of  it  appears  to  be reasonable. 

However, the surrounding circumstances and the facts elicited from the 

cross-examination of  PW1 and PW4 would show that  the explanation 

offered by PW2 is artificial and cannot be accepted.
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12. PW1 in her cross-examination had stated as follows:

“nfs;tp ? md;iwajpdk; eP. cd; mg;gh. mk;kh. ghl;o. 

 rpj;jp. jhj;jh vy;nyhUk; mnj tPl;oy; 

jhd; ,Ue;jPu;fs;? vd;why;

gjpy; ? rhpjhd;/

nfs;tp ? vjphp gzk; nfl;L. ,jw;F Kd;dhy; 

tPl;ow;F te;jpUf;fwhuh? vd;why;

gjpy; ? ,y;iy/

nfs;tp ? md;iwajpdKk; vjphp gzk; nfl;L 

te;jnghJ jhj;jht[k; ,Ue;jhu; kw;w 

vy;nyhUk; ,Ue;jhu;fs; vd;why;

gjpy; ? rhpjhd;/

nfs;tp ? gzk; nfl;L te;jnghJ thf;Fthjk; 

Vw;gl;L mo jo Vw;gl;lJ jhnd? 

gjpy; ? Mkhk;/

nfs;tp ? cd; mk;kh vjphpia moj;jhu; jhnd? 

gjpy; ? Mkhk;/

nfs;tp ? rk;gtj;jd;W jfuhW Mdjhy; 

nghyP!; !;nlrDf;F jfty; brhy;yp 

nghyP!; te;jhu;fsh? 

gjpy; ? Mkhk;;/

nfs;tp ? nghyP!; te;J ifJ bra;J Tl;o 

nghdhu;fsh? 

gjpy; ? Mkhk;/

nfs;tp ? mg;nghnj eh';fSk; cld; brd;W 

cldoahf g[fhu; bfhLj;jPu;fs;;? vd;why;

gjpy; ? rhpjhd;;/

nfs;tp ? mg;nghJ nghyP!; !;nlrdpy; eP. cd; mg;gh. 

mk;kh. cd; brhe;jf;fhuu;fs;. 

vjphp ,d;!;bgf;lu; ,Ue;jPu;fsh? 

vd;why;

gjpy; ? Mkhk; ,Ue;njhk;/
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nfs;tp ? K:d;W ehl;fs; fHpj;J jhd; cd;id 

kUj;Jtkidf;F miHj;Jr; 

brd;whu;fs; vd;why;

gjpy; ? rhpjhd;/”

13. The above extract of the cross-examination would show that on 

the date of occurrence there was an altercation between the appellant and 

the victim child’s mother [PW3] with regard to a monetary transaction. 

The victim child had admitted that pursuant to the altercation, PW3 had 

slapped the appellant and on the same day, police had come to the house 

and arrested the appellant.  Though, PW2 and PW3 would deny any such 

altercation on account of a monetary dispute, the evidence of  PW4 the 

younger brother of the victim child, would read as follows:

“nfs;tp ? vjphp vd; mg;gh mk;khtplk; gzk; 

nfl;Lf;bfhz;oUe;jnghJ mtu;fs; 

vjphpia rj;jk;nghl;lhu;fs; jhnd

gjpy; ? ,y;iy Rk;kh jhd; ,Ue;jhu;fs;/

nfs;tp ? Fk;gy; To nghyP!; te;jhu;fsh?

gjpy; ? te;jhu;fs;;/

nfs;tp ? M';fpUe;J vjphpiaa[k; kw;wtu;fisa[k; 

nghyP!; !;nlrDf;F Tl;o nghdhu;fs; 

jhnd

gjpy; ? Mk; Tl;onghdhu;fs;;/

nfs;tp ? nghyP!;. vd; mk;kh. mg;gh. kw;Wk; vjphp 

vd;d ngrpf;bfhz;lhu;fsh? 

gjpy; ? Mkhk; ngrpf;bfhz;lhu;fs;;/

nfs;tp ? vd;d ngrpf; bfhz;lhu;fs;? 
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gjpy; ? bjhpahJ/

nfs;tp ? md;W khiyapy; vjphpiaa[k; 

kw;wtu;fisa[k; ,d;!;bgf;lu; nghf 

brhy;yptpl;lhu;fs; jhnd

gjpy; ? Mkhk;;/

nfs;tp ? vy;nyhUk; tPl;owF te;Jtpl;Ou;fs; jhnd

gjpy; ? Mkhk;;/”

14.  PW4’s  evidence  also  would  suggest  that  there  was  an 

altercation with regard to a monetary transaction and the family members 

of the victim child went to the police station on the same day.  It is in the 

light  of  these  admissions  that  we  have  to  examine  the  victim child’s 

evidence as the prosecution case solely rests on her testimony. 

15. PW4, as stated above is not a witness to the occurrence.  PW1 

had  stated  in  her  statement  before  the  Doctor,  in  her  Section  164(5) 

Cr.P.C. statement and in her deposition that the appellant kissed her in 

her private part, inappropriately touched her and also forced his private 

part on her private part and that she did no shout as the appellant had 

closed her mouth with a towel.

https://www.mhc.tn.gov.in/judis



CRL A No. 570 of 2023

__________

Page 14 of 18

16. If an incident of physical altercation on account of monetary 

dispute on the same day, as admitted by PW1 and PW4 had taken place, 

then, it is highly improbable that the appellant, who is said to be related to 

the victim child’s parents would indulge in such an act of committing 

penetrative sexual assault on the victim child.  That apart, the victim child 

had admitted that all the family members including her parents, her grand 

parents and her aunt were in the house on the date of the occurrence, as 

could  be  seen  from  the  above  extract,  which  also  improbabilises  the 

prosecution case that the victim child and her brother were alone at the 

house.

17. Be that as it may.  The above aspects by themselves may not be 

a ground to disbelieve PW1, the victim child.  The victim child had stated 

that  she  was  subjected  to  medical  examination  three  days  after  the 

occurrence.  The investigating officer would state that the victim child 

was sent for medical examination on 08.04.2019, which is contrary to the 

record,  which suggests  that  the victim child was subjected to medical 

examination only on 09.04.2019.
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18. The Doctor [PW17] who examined the victim child and had 

given  the  medical  examination  report  [Ex.P9]  had  in  the  general 

examination has stated “no mark of violence”.  In her final opinion, she 

had stated as follows:

“8. Opinion:

I am of the opinion that     i) No evidence of injury in genitals. ii) 

Vaginal smear – Negative for spermatozoa

for the following reasons:

1. Presence of spermatozoa or semen in the vagina Absent

2. Presence of injuries on genitals   No injury

3. Presence of marks of violence on other parts of body No mark of 

violence.”

Though, she had noted redness in the private part of the victim child, she 

had categorically stated that the victim child was not subjected to any 

kind of violence.  

19.  Firstly,  there  was  no  reason  why  the  victim  child  was  not 

subjected to medical examination on the day of complaint.  Secondly, the 

doctor’s evidence shows that the victim child was not subjected to any 

violence.  She had found no injury in genitals and the vaginal smear also 

proved negative for spermatozoa.  That apart, it is the prosecution case 
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that the appellant had ejaculated sperm on the victim child.  The victim 

had also not stated about the said fact in her deposition.  Though the dress 

and  undergarment  of  the  victim  [M.O.1  &  M.O.2]  and  the  appellant 

[M.O.3  to  M.O.5]  were  seized  nothing  incriminating  was  found  to 

establish the prosecution case that the appellant had ejaculated sperm on 

the victim child.  The investigating officer [PW21] had admitted in his 

cross-examination that no sperm was detected in either the dress of the 

victim or the appellant. Therefore, the medical evidence and the evidence 

of the investigating officer are totally contrary to the version of the victim 

child.

20. PW3 the victim child’s mother would admit that on 07.04.2019, 

she had beaten the appellant though she would state that the reason was 

because the victim child complained about the appellant’s act.  However, 

PW2 would deny any such incident.  This also raises a doubt.

21.  The  cumulative  effect  of  the  medical  evidence  and  the 

admissions made by PW1 and PW4, regarding a monetary dispute and a 

physical altercation on account of the same on the day of the occurrence, 
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would raise a serious doubt with regard to the prosecution case that the 

victim child was subjected to sexual assault by the appellant.   Therefore, 

this Court is of the view that it would be highly unsafe to convict the 

appellant on the sole testimony of the victim child, who was aged about 

10 years at the time of the occurrence and her narration of the occurrence 

appears to be parrot-like in nature and tutored.    Hence,  this  Court  is 

inclined to set aside the impugned judgment of conviction and sentence.

22.  Accordingly,  the  Criminal  Appeal  stands  allowed.   The 

conviction and sentence imposed upon the appellant vide judgment dated 

09.02.2023 in Special C.C.No.19 of 2019, by the learned Sessions Judge, 

Mahalir Neethi Mandram (Fast Track Mahila Court), Namakkal, are set 

aside. The appellant is acquitted of all the charges.  The fine amount, if 

any,  paid  by  the  appellant  shall  be  refunded.   The  bail  bond,  if  any, 

executed shall stand discharged.

10-03-2026

Index: Yes/No

Speaking/Non-speaking order

Neutral Citation: Yes/No

ars
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SUNDER MOHAN J.

ars

To

1. The Sessions Judge,

Mahalir Neethi Mandram

(Fast Track Mahila Court), Namakkal.

2.The Inspector of Police, 

Belukurichi Police Station, 

Namakkal District. 

3. The Public Prosecutor,

High Court, Madras.

Pre-delivery judgment in

CRL A No. 570 of 2023

10-03-2026
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