2026:MHC:1447

S.4.NO.80 OF 2006

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 26 /03 /2026

CORAM:

THE HONOURABLE MR. JUSTICE R.SAKTHIVEL

S.A. NO.80 OF 2006

1.C.Arumugam (Deceased)

S/o.Late Chittarai,

Nerkunapattu Colony and Village,

Cheyyur Taluk. ... Appellant/Appellant/
Plaintiff

2.Rani,

W/o.Arumugam,

3.Thiyagarajan,
S/o.Arumugam

4.Vadivelu,
S/o0.Arumugam

5.Ramesh,
S/0.Arumugam

6.Jayachandran
S/0.Arumugam

7.Jagadesh
S/o.Arumugam

Appellants 2 to 7 are residing at

Nerkunapattu Colony and Village,

Cheyyur Taluk. Appellants 2 to 7 /
Legal Representatives
of the deceased Sole
Appellant
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Sole Appellant died. Appellants 2 to 7
are brought on record as Legal
Representatives of the deceased Sole
Appellant vide Order of this Court
dated December 02, 2014 made in
C.M.P. Nos.1078 & 1079 of 2012

-versus-

1. Kandaswamy Chettiar (Died)
S/o.Parasurama Chettiar,

Kadalur Village, Maduranthankam Taluk,
Chinglepet District.

2.Radhaammal,

W/o.Natesan,

Nerkunapattu Colony and Village,
Maduranthankam Taluk,
Chinglepet District.

3.Latha,

W/o.Sridharan,

Kodur Village and Post,

Cheyyur Taluk, Chinglepet District. Respondents 1 to 3 /
Respondents /
Defendants

4.Sridharan (Died)

S/o.Kandaswamy Chettiar 4th Respondent /
Legal Representative of
the deceased 1%
Respondent

Respondent No.l Died. Respondent
No.4 is brought on record as Legal
Representative  of the deceased
Respondent No.1 vide Order of this
Court dated November 08, 2022 made
in C.M.P. Nos.514 to 516 of 2014 in
S.A. No.80 of 2006
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Respondent No.4 Died. Respondent
No.3 is the Legal Representative of the
deceased Respondent No.4 already on
record, as per Memo dated November
27, 2022 recorded vide Order of this
Court dated November 28, 2022 in
S.A. No.80 of 2006

PRAYER: Second Appeal filed under Section 100 of the Code of Civil
Procedure, 1908, praying to set aside the Judgment and Decree dated
November 11, 2005 made in A.S. No.19 of 2005 on the file of the Sub
Court, Madhuranthagam confirming the Judgment and Decree dated
January 27, 1995 passed in O.S. No.366 of 1995 on the file of the District
Munsif Court, Madhuranthagam.

For Appellants : Ms. V.Srimathi
For Respondent-1 : Died
For Respondent-2 : Served — No appearance
For Respondent-3 : Mr.V.Chandrakanthan
For Respondent-4 : Died, memo recorded
k %k ok
JUDGMENT

Feeling aggrieved by the Judgment and Decree dated November 11,
2005 made in A.S. No.19 of 2005 by 'the Sub Court, Madhuranthagam'
['First Appellate Court' for brevity], wherein and whereby the Judgment
and Decree dated January 27, 1995 passed in O.S. No.366 of 1995 by 'the
District Munsif Court, Madhuranthagam' ["Trial Court' for brevity] was
confirmed, the Appellant in the Appeal Suit who is the plaintiff in the

Original Suit, has preferred this Second Appeal.
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2. For the sake of convenience, the parties will be referred to as per

their array in the Original Suit before the Trial Court.

PLAINTIFFE'S CASE IN BRIEF:

3. Case of the plaintiff is that the plaintifft and one Natesan are
brothers, and they both were entitled to 1/2 share each in common in total
extent of 2 Acre 94 '4 Cents in Survey Nos.344/1, 344/4, 344/5, 344/6 and
413/1. The second defendant is the wife of said Natesan. The plaintiff and
Natesan (for themselves and on behalf of their respective minor sons)
executed a Usufructuary Mortgage Deed on July 24, 1977 in favour of first
defendant - Kandasamy Chettiar mortgaging the aforesaid properties and
received mortgage money of Rs.10,000/- each (total mortgage money is
Rs.20,000/-). The plaintiff's brother - Natesan passed away intestate on
March 21, 1995 leaving his wife (second defendant) and children as his
legal heirs. The second defendant paid Rs.10,000/- to the first defendant as
repayment of mortgage payable by the deceased Natesan and obtained
possession of undivided % share; she redeemed Natesan's share from the
mortgagee. To that effect, the first defendant made an endorsement in the
registered Mortgage Deed. In the last week of March 1995, the plaintiff

approached the first defendant to pay his share of mortgage money viz.,
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Rs.10,000/- and requested the first defendant to receive and discharge the
Mortgage Deed and deliver the possession of the remaining undivided 2
share of the aforesaid properties which is the suit properties herein. The
first defendant was evasive in receiving the money. Hence, the plaintiff
issued a notice on April 13, 1995 to the first defendant. Despite notice, the
first defendant did not reply to the plaintiff. Hence, the plaintiff filed the

Suit for redemption of mortgage.

FIRST DEFENDANT'S CASE IN BRIEF:

4. The first defendant filed a written statement denying the
allegations made by the plaintiff in the plaint. The first defendant admitted
the execution of the Usufructuary Mortgage Deed as well as the pursuant
handover of possession to him. But according to the first defendant, when
the mortgage was in subsistence, the plaintiff and his sons agreed to sell
their 2 common share in the aforesaid total extent of 2 Acre 94 2 Cents
viz., suit properties to the first defendant for Rs.41,812/- and an agreement
was entered into on March 21, 1990 in this regard. Upon receiving the
entire sale consideration, the plaintiff and his sons executed a registered
Power of Attorney Deed dated June 13, 1990 in favour of the third

defendant who is the first defendant's daughter-in-law / power agent.
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Thereafter, on March 19, 1995, the third defendant as power agent
executed a Sale Deed in favour of the first defendant. The plaintiff's share
in the mortgage amount was adjusted in the sale consideration. Since then,
the plaintiff has no right over the suit properties; thus, the mortgage got
extinguished. Hence, the first defendant is the absolute owner of the suit
properties. Since the second defendant attempted to interfere with the first
defendant's possession of the suit properties, the Suit in O.S. No.242 of
1995 was also filed by the first defendant for partition before the
Additional Sub Judge, Chengalpattu and in that Suit, an application for
temporary injunction against the present second defendant's family is

pending. Stating so, he prayed for dismissal of the present Suit.

DEFENDANTS 2 AND 3

5. Defendants 2 and 3 were called absent and set ex-parte before the

Trial Court. No written statement was filed on their side.

TRIAL COURT:

6. Based on the above pleadings, the Trial Court framed the

following issues:

“l1.  Whether the plaintiff is entitled for a preliminary decree for
redemption?
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2. Whether the plaintiff is entitled for recovery of possession of the
suit property?

3. Whether the sale deed dated 19.3.95 is true valid and binding on
the plaintiff?

4. 1o what other relief?”

7. At trial, the plaintiff was examined as P.W.1 and Ex-A.1 was
marked on the side of the plaintiff. On the side of the defendants, the first

defendant was examined as D.W.1 and Ex-B.1 to Ex-B.12 were marked.

8. After full-fledged trial, the Trial Court held that upon execution of
Ex-B.2 - Sale Agreement and Ex-B.3 - Sale Deed, the mortgage transaction
ceased to exist; there was no mortgagor and mortgagee relationship
between the plaintiff and the first defendant. Hence, the plaintiff has no
right to redeem the suit properties and the Redemption Suit is not
maintainable. The plaintiff has not approached the Court with clean hands.

Holding so, the Trial Court dismissed the Suit.

FIRST APPELLATE COURT:

9. Feeling aggrieved by the Judgment and Decree of the Trial Court,
the plaintiff approached the First Appellate Court by way of First Appeal in

A.S. No.19 of 2005.
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10. The First Appellate Court concurred with the findings of the
Trial Court and dismissed the appeal confirming the Judgment and Decree

of the Trial Court.

SECOND APPEAL.:

11. Feeling aggrieved by the Decree and Judgment of the Courts
below, the plaintiff therein has preferred this Second Appeal under Section
100 of the Code of Civil Procedure, 1908, which was admitted on February

06, 2006 on the following substantial questions of law:

"l.  Whether the Courts below are justified in upholding Ex.B4,
when it had been executed by a person who had lost

authority to act as the plaintiff's agent?

2. Whether the Courts below are right in not having drawn
adverse inference on the non-examination of the third

defendant?

3. When no consideration had been paid towards the sale,
whether the courts below are justified in concluding Ex.B4
as valid document, especially even prior to Ex.B4, the

authority of the executant stood terminated under Ex.A1?

4. Whether the courts below are right in invoking Section 73
of the Evidence Act, when the case projected by the first
defendant suffers from apparent incongruity and

inconsistency?"
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ARGUMENTS:

12. Ms.V.Srimathi, learned Counsel for the appellant / appellant /
plaintiff submits that the power of attorney in favour of third defendant has
been cancelled on April 4, 1995 vide Ex-A.1 - Power Cancellation Deed.
Knowing fully well about the power cancellation, Ex-B.4 - Sale Deed was
created as if it was executed on March 19, 1995 by the third defendant /
power agent in favour of first defendant and registered on April 6, 1995.
No consideration was passed to plaintiff under Ex-B.4 - Sale Deed. Hence,
Ex-B.4 is void ab initio. Ex-B.4 was created only with a view to defeat and
defraud the plaintiff's rights and title over the suit properties. Ex-B.4 does
not confer any right over the suit properties to the first defendant. The
plaintiff's right to redeem the mortgage remains valid. The Trial Court as
well as the First Appellate Court failed to appreciate the facts and evidence
in proper manner and dismissed the Suit. Accordingly, she prays to allow
the Second Appeal, set aside Judgment and Decree of the First Appellate

Court as well as that of the Trial Court, and decree the Suit as prayed for.

13. Per contra, Mr.V.Chandrakanthan, learned Counsel for the third
respondent / third respondent / third defendant argues that the plaintiff
along with his sons and the first defendant entered into Ex-B.2 - Sale

Agreement dated March 21, 1990, whereby the plaintiff and his sons
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agreed to sell the suit properties in favour of the first defendant.
Subsequently, they executed Ex-B.3 - Un-registered Sale Deed dated June
13, 1990 in favour of the first defendant. At the time of executing Ex-B.3,
full consideration was paid. Hence, on the date of Ex-B.3 itself viz., June
13, 1990, the plaintiff executed Ex-B.1 - Registered General Power of
Attorney Deed in favour of third defendant who is the first defendant's
daughter-in-law. He further submits that the plaintiff in Ex-A.1 - Power
Cancellation Deed, admitted the execution of Registered General Power of
Attorney Deed dated June 13, 1990 in favour of third defendant. Further,
P.W.1 / plaintiff in his evidence categorically admitted the execution of Ex-
A.2 - Registered General Power of Attorney Deed. Further he admitted the
execution of Ex-B.4 - Sale Deed on the date of March 19, 1995 in favour
of the first defendant by the power agent / third defendant. Further he
admitted that no notice was issued by him before cancelling the Power
Deed under Ex-A.1. Further, the learned Counsel draws attention of this
Court to Ex-B.8 and Ex-B.9 which are notices dated July 25, 1990 and July
29, 1990 respectively issued by the plaintiff's Counsel to the first
defendant, wherein it has been admitted by the plaintiff that he conveyed
his 2 common share in the suit properties in favour of the first defendant.

Hence, he would argue that the mortgage got extinguished and the first
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defendant is the absolute owner of the suit properties. The plaintiff or his
sons have no right whatsoever over the suit properties. Accordingly, he
prays to dismiss the Second Appeal and confirm the Judgment and Decree

of the First Appellate Court and the Trial Court.

DISCUSSION:

14. Heard on either side. Perused the evidence available on record.

15. It is not in dispute that an extent of 2 Acre 94 2 Cents was
purchased jointly by the plaintiff and his brother - Natesan vide Sale Deed
dated January 25, 1962. Thereafter, plaintiff and his brother - Natesan
jointly mortgaged the aforesaid extent with the first defendant under
Usufructuary Mortgage Deed dated April 24, 1977 for Rs.20,000/- which
mortgage amount was equally apportioned between them. Plaintiff's
brother - Natesan passed away on March 21, 1995 leaving behind his
wife / second defendant and his children as legal heirs. Subsequently, the
second defendant redeemed Natesan's undivided half share in the aforesaid
extent by paying the mortgage amount of Rs.10,000/- to the first defendant
and obtained possession of the same. The remaining undivided half share
in the aforesaid extent is the suit properties herein. There is no dispute with
the facts stated so far.
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16. According to the plaintiff, while he was ready to redeem his
undivided half share viz., suit properties, the first defendant remained
evasive and hence, he has come up with the Suit at hand for redemption of

mortgage.

17. Case of the first defendant is that during the subsistence of the
usufructuary mortgage, the plaintiff along with his sons agreed to sell the
suit properties in favour of first defendant for Rs.41,812.50. For that
purpose, the plaintiff along with his sons entered into Ex-B.2 - Sale
Agreement dated March 21, 1990 with the first defendant. Under Ex-B.2,
after adjusting Rs.10,000/- towards the mortgage money payable to the
first defendant, a sum of Rs.10,340/- was paid as advance to the plaintiff
and his sons; the remaining sale consideration out of the total sale
consideration of Rs.41,812/- was Rs.20,000/-, which had to be paid within
2 months as per the terms of Ex-B.2. Subsequently, on June 13, 1990, the
parties entered into a document named as an un-registered Sale Deed (Ex-
B.3) which reads that the entire sale consideration of Rs.41,813/- has been
duly paid to the plaintiff and his sons by the first defendant. It further
recites that as the first defendant did not possess sufficient money to
register the Sale Deed, the un-registered Sale Deed has been executed; as
and when the first defendant is ready with the sufficient money for
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registration of Sale Deed, the plaintiff and his sons shall execute Sale Deed
in favour of first defendant. To be noted, Ex-B.3 does not have any
reference about Ex-B.2 - Sale Agreement as well as about the Usufructuary

Mortgage.

18. The plaintiff denied the execution, signatures and passing of
consideration under Ex-B.2 and Ex-B.3. Ex-B.2 and Ex-B.3 have attesting
witnesses. However, despite denial by the plaintiff, no one was examined
by the first defendant. Hence, this Court is of the view that Ex-B.2 and Ex-
B.3 are not proved by adducing satisfactory evidence by the first
defendant. The first defendant filed Ex-A.1 - Power Cancellation Deed
dated April 4, 1995. As per the recitals found in Ex-A.1, the plaintiff and
his sons have admitted the execution of Ex-B.1 - Registered General
Power of Attorney Deed dated June 13, 1990 in respect of the suit
properties in favour of the third defendant - Latha, and since she is not
properly managing the suit properties and since they have decided to take
up the management themselves, they are cancelling Ex-B.1. For ready
reference, relevant extract from Ex-A.1 reads thus:

QuTgl ARSTTLULSBTSHeT TS SIILSSTID 1995 YD
QUBLLD aligey was 45 GCsH prersTd (s GQEFmESHUL B
6TLD. @l  wTeUl LD  OGITTHESHD Ul LD  QEDHEGeseriLLl (b

HgmwsHev  uFHEG FFsdT GLTIIT  FlYymipso 1GwpLig
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YDILPSD  GOTTT g Galey 2. ybw BITRISOT GUHUBL  6T(LHS)
wass  OuTz  ofsTri  USHTSHE  TESLUSHTD
6160 T Qeues PT6v  QFmIGLIL (B 6TLD.g.YT  meul L ib  GFtiruy T
QUL L LD 117 GLo6n e rLDThIEGVLD ST T Hev 2 67T 6 GTTRIGET
CFrd siEsemor Goeumewrenn OFIwD QUTEHL () GCFiIuy T @I L D
oL wrerF@F M) HFmwsFer AFGLD WfHT LTWTeT L .eBT
GTGOT LIGIT QLIWI(HE G 136.90 G Fhweor ) R(h QuT I
QFESTTLULSHTID  TUpHECSTHS S CopLry uUSSTip  G&FiruyiT
FITTUSUTOTT HVIeUVESFHev 4 LiSSH&D 14 QSTSHH 69 (LpHev 71
QUEH /T L1 L1 Bl en ey 1990 QYLD QU(HLS St 8
eTewT e TEHLILISe QFiwliul RerTerd). -Gupury QUITSH YFSTTL
USFTSHe prhiseT GO BeTerury efeurliuing GDLILY ST
Frfleur GLoevITEvT GOLD QUFUIWIT ST SVILD [BITTBIE 6T GupLig
Q\F T & F1F FEHET Gprflsv GLoevITEsIr GMLD O\Fii1 ) Q& TaTer
ey GFGZeTeTHTeYID GDLLY FTTUSGUTOTT 9eV6UcVED 6V
ugey GFwlILl BeTer QUTH YHSTTULSHTHdS QbH LTS

1

SYBESTTULS ST TSBHIIUSSHTID epevld TH G GFiIGN _GLmip . . .

19. Thus, execution of Ex-B.1 - Registered General Power of
Attorney Deed in respect of the suit properties in favour of the third
defendant by the plaintiff and his sons, is clearly admitted. Third defendant
is none other than the daughter-in-law of the first defendant. Bare perusal
of Ex-B.1 - Power Deed would show that it was not just executed for
management of suit properties, but the power agent / third defendant had
powers to lease out and even sell the suit properties by executing Sale
Deed. Relevant extract from Ex-B.1 is as follows:

Qerm (pPHev Gewiguedley FewrL  OFTH HIEEOT

paEGer LFmwhE@GD o Mevuid G SHwEEEG al(BHD 2 MenLow) b
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woHmib elpuener QFiluyd o Menowd QbH CUITSH YSSTT
USSTId  (Lpett ellenevs @  QBTHEHBDTLD. 6TRISGHEHTES  [bhIS6T
Iy ulpsewr (harer  QFTH SHiEemer — allbUeweT  GFIIGUSHDHTE
afsdevawis LSBT eTpH BREGer HCUWLPH S GFIIWe LD
fewgwidp  Qumpibd  BUNLOBHES Hewgw LTS  BRIEGar
GTTRIS@HE FITH @ubmy Q& TOTOTRYLD, FITIT LISGUTO [T
wpasresilevevuiley  GTRIS@HEHTES — Hewgwil  LwTHens  GQUD
ghUl LT QuDME GETeTeTeYD e HevTw Lid BT HIGen6rr
ufey  YINESH  STESV  QFLweyld  LISHTHRIG6T
ugey Feveysar OQFiIwed  HewTWID LSeYEEHTE  LODMILD
Faalls (Lpe»D 66V WHOUWI(LDS S QFIweLD,
uSleoyF Qi ReTer LGSIhisener H(poOL QUD&YLD, LIL LT
WTMIS, OST @ewewTiiL) WTMIH® QF Wb, &LpEHesTL
QFTSZIFF®OT  LDDY  BSUOGT DRIGET  GQFeeveyld  alleuFTw
GU(MHLDITGOT eurf), 9 T &G Bleveurf) QF VIS Ha LD
2 FFUTIDL IeVeIeVEhIefley STWkIEOT QFLIWe D  GUIHEUTII
FOD  IYeUVsS GaUIGVEET  LODMILD  GTGUGVT  HTTIMBISGHLD
CTRIG@HE HITH BaIEGer <@ [BL_GULY F GOBH6IT
CupQ&TaTeTOYlD SHIFE@HEG QbS CUTH ABSTT LSHTID
LPUPEODWTSE  6T(LPHEQHTRELBDTID. BHHIG6T GFLIWLD 6TVGVIT
STIWBIGEOTULD HThRISOT QF WD STHWREOTTS LITaNEESDE .
BIRIEOT  eu(pLLd LITH QUIBLLD  FCWTEHGEHWT  FALITIT S S
Q&ETeT HBDTLD. QBSLILIY [BTHRIGET FIDHE S T(PHE QET(HS S5
QUTEH YHSTT LSHTD.

20. Pursuant to Ex-B.1 - Power Deed, third defendant / power agent
executed Ex-B.4 - Sale Deed dated March 19, 1995 in favour of the first
defendant which was presented for registration on April 5, 1995 and was
duly registered on April 6, 1995. In Ex-B.4, it has been recited that the first

defendant had in the past paid the entire sale consideration in the presence
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of the power agent / third defendant to the vendors viz., plaintiff and his

Sons.

21. P.W.1 / plaintiff during his cross-examination has admitted that
he did not give any notice before terminating the agency / contract vide Ex-
A.1 - Power Cancellation. He further admitted that he did not state about
the cancellation vide Ex-A.1 in the plaint. He deposed that he orally
conveyed the cancellation to the first defendant three days before
executing Ex-A.1, i.e.,, on April 1, 1995, but there 1s no evidence to prove
the same. There is no whisper about the execution of Ex-B.1 - Power
Deed, its subsequent cancellation Ex-A.1 - Cancellation Deed in the plaint
in the present Suit. Thus, the plaintiff has suppressed material facts and

have not approached the Court with clean hands.

22. Further in his cross-examination, the plaintiff has admitted that
Ex-B.4 - Sale Deed was executed on March 19, 1995. As discussed supra,
the cancellation of Ex-B.1 - Power Deed was not duly conveyed to the first
defendant by the plaintiff's side. In other words, Ex-B.1 was not duly
cancelled / terminated as per the Indian Contract Act, 1872. Ex-B.4 - Sale

Deed admittedly executed by the power agent / third defendant on March
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19, 1995 was presented for registration on April 5, 1995 and was duly

registered on April 6, 1995.

23. Once a document is registered, it relates back to the date of
execution unless the contrary is proved, but in this case the plaintiff / P.W.1
himself has admitted that Ex-B.4 - Sale Deed was executed on March 19,
1995. Further, there is no proper notice for cancellation of Ex-B.1 - Power
Deed. Further, in Ex-B.4, it has been recited that entire consideration has
been passed and even otherwise, the remedy available to the plaintiff is to
file a Suit for rendition of accounts. In these circumstances, this Court 1s of
the view that Ex-B.4 - Sale Deed being executed by the power agent / third
defendant in favour of first defendant for a valid consideration, is valid in
the eyes of law. The First Appellate Court as well as the Trial Court are
justifiable in arriving at the said conclusion. The mortgagor and mortgagee
relationship ceased to exist upon execution of Ex-B.4 - Sale Deed. The
plaintiff did not assail or question Ex-B.1 - Power Deed or Ex-B.4 - Sale
Deed in this Suit. The present Suit being one for mere redemption of
mortgage is not maintainable as there exist no mortgagor and mortgagee
relationship. Further, for the same reason, the non-examination of the third
defendant is not fatal to the case of the first defendant. If the plaintiff wants
to examine the third defendant to prove his case, he could have very well
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done so by invoking Order XVI of the Code of Civil Procedure, 1908.

Substantial Questions of Law Nos.1 to 3 are answered accordingly.

24. The Trial Court has rendered a finding that the power under Ex-
B.1 - Power Deed is power coupled with interest. This Court is not in
consensus with the same, as while the agreement holder is the first
defendant, the power agent was his daughter-in-law / third defendant. The
agreement holder and the power agent are different persons. Moreover, Ex-
B.2 - Sale Agreement and Ex-B.3 - Un-registered Sale Deed were not

proved by the first defendant as per law.

25. As regards the contention that the plaintiff admitted the
execution of Ex-B.2 - Sale Agreement and Ex-B.3 - Un-registered Sale
Deed in his legal notices dated July 25, 1990 and July 29, 1990 in Ex-B.8
and Ex-B.9 respectively, Ex-B.8 and Ex-B.9 were denied by the plaintiff.
They were allegedly issued by one Advocate named Kumar Chidambaram
to the first defendant under instructions of the plaintiff. But Ex-B.8 and
Ex-B.9 does not contain the plaintiff's signature. Further, the Advocate was
not examined and the reason assigned for his non-examination is that he
passed away. If it is so, the first defendant ought to have at least proved the

advocate's signature found in Ex-B.8 and Ex-B.9 and proved the same as
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per law, but he failed to do so. Further, Ex-B.8 and Ex-B.9 seems to have
been sent via registered post with acknowledgment. The first defendant
failed to produce any postal cover with postal seal to support his version.
In these circumstances, this Court has no hesitation to hold that Ex-B.8 and
Ex-B.9 are not proved as per law and hence, the question of 'estoppel’

would not arise in this case.

26. That apart, this Court finds no incongruity in the case of the
defendants. Merely because some portion of the defence is not proved, it
does not mean the entire defence is invalid. It is the plaintiff who has
suppressed many material facts and approached the Court with unclean
hands. While appreciating the evidence, in appropriate cases, Courts can
very well invoke their powers under Section 73 of the Indian Evidence Act,
1872 and compare signatures. At the same time, when there are serious
disputes qua the signature, the Court must be very cautious, careful and
hesitant to compare the signature since it requires some expertise and the
Court is not an expert in the same. In this case, considering the facts and
circumstances, this Court is of the view that the First Appellate Court as
well as the Trial Court are not justifiable in invoking their power under

Section 73 of the Indian Evidence Act, 1872 to compare the signatures
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found in Ex-B.2 and Ex-B.3. Substantial Questions of Law No.4 is

answered accordingly.

CONCLUSION:

27. In conclusion, Ex-B.4 - Sale Deed is valid and upon execution of

the same, the mortgagor-mortgagee relationship ceased to exist. There is
no challenge to Ex-B.1 - Registered General Power of Attorney Deed and
Ex-B.4 - Sale Deed in the present Suit. Hence, the Suit of redemption is

not maintainable and must fail.

28. Resultantly, the Second Appeal is dismissed. Considering the

facts and circumstances of the case, there shall be no order as to costs.

26/03/2026
Index : Yes
Speaking Order  : Yes
Neutral Citation : Yes
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To
1.The Sub Court, Madhuranthagam.

2.The District Munsif Court, Madhuranthagam.
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R. SAKTHIVEL, J.

PAM/TK

S.A.NO.80 OF 2006

26/03/2026

Page No.22 of 22

https://lwww.mhc.tn.gov.in/judis



