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S.A.NO.80 OF 2006

IN THE HIGH COURT OF JUDICATURE AT MADRAS 

DATED : 26 / 03 / 2026

CORAM: 

THE HONOURABLE MR. JUSTICE R.SAKTHIVEL

S.A. NO.80 OF 2006

1.C.Arumugam (Deceased)

S/o.Late Chittarai,

Nerkunapattu Colony and Village,

Cheyyur Taluk.      ... Appellant/Appellant/ 

Plaintiff 

2.Rani,

W/o.Arumugam,

3.Thiyagarajan,

S/o.Arumugam

4.Vadivelu,

S/o.Arumugam

5.Ramesh,

S/o.Arumugam

6.Jayachandran

S/o.Arumugam

7.Jagadesh

S/o.Arumugam

Appellants 2 to 7 are residing at 

Nerkunapattu Colony and Village,

Cheyyur Taluk.          ... Appellants 2 to 7 / 

  Legal Representatives 

of the deceased Sole 

Appellant
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Sole Appellant died. Appellants 2 to 7 

are  brought  on  record  as  Legal 

Representatives  of  the  deceased  Sole 

Appellant  vide  Order  of  this  Court 

dated  December  02,  2014  made  in 

C.M.P. Nos.1078 & 1079 of 2012

-versus-

1.Kandaswamy Chettiar (Died)

S/o.Parasurama Chettiar,

Kadalur Village, Maduranthankam Taluk,

Chinglepet District.

2.Radhaammal,

W/o.Natesan,

Nerkunapattu Colony and Village,

Maduranthankam Taluk,

Chinglepet District.

3.Latha,

W/o.Sridharan,

Kodur Village and Post,

Cheyyur Taluk, Chinglepet District. ... Respondents 1 to 3 / 

Respondents /

Defendants 

4.Sridharan (Died)

S/o.Kandaswamy Chettiar ... 4th Respondent / 

    Legal Representative of 

the deceased 1st 

Respondent

Respondent  No.1  Died.  Respondent 

No.4  is  brought  on  record  as  Legal 

Representative  of  the  deceased 

Respondent  No.1  vide  Order  of  this 

Court dated November 08, 2022 made 

in C.M.P. Nos.514 to 516 of 2014 in 

S.A. No.80 of 2006
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Respondent  No.4  Died.  Respondent 

No.3 is the Legal Representative of the 

deceased Respondent No.4 already on 

record, as per Memo dated November 

27,  2022 recorded vide Order of  this 

Court  dated  November  28,  2022  in 

S.A. No.80 of 2006   

PRAYER: Second Appeal filed under Section 100 of the Code of Civil 

Procedure,  1908,  praying  to  set  aside  the  Judgment  and  Decree  dated 

November 11, 2005 made in A.S. No.19 of 2005 on the file of the Sub 

Court,  Madhuranthagam  confirming  the  Judgment  and  Decree  dated 

January 27, 1995 passed in O.S. No.366 of 1995 on the file of the District 

Munsif Court, Madhuranthagam.

For Appellants : Ms.V.Srimathi

For Respondent-1 : Died

For Respondent-2 : Served – No appearance

For Respondent-3 : Mr.V.Chandrakanthan

For Respondent-4 : Died, memo recorded 

* * *

JUDGMENT

Feeling aggrieved by the Judgment and Decree dated November 11, 

2005 made in A.S. No.19 of 2005 by 'the Sub Court, Madhuranthagam' 

['First Appellate Court'  for brevity], wherein and  whereby the Judgment 

and Decree dated January 27, 1995 passed in O.S. No.366 of 1995 by 'the 

District  Munsif  Court,  Madhuranthagam'  ['Trial  Court'  for  brevity]  was 

confirmed,  the  Appellant  in  the  Appeal  Suit  who is  the  plaintiff  in  the 

Original Suit, has preferred this Second Appeal.
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2. For the sake of convenience, the parties will be referred to as per 

their array in the Original Suit before the Trial Court.

PLAINTIFF'S CASE IN BRIEF:

3. Case  of  the  plaintiff  is  that  the  plaintiff  and  one  Natesan  are 

brothers, and they both were entitled to 1/2 share each in common in total 

extent of 2 Acre 94 ½ Cents in Survey Nos.344/1, 344/4, 344/5, 344/6 and 

413/1. The second defendant is the wife of said Natesan. The plaintiff and 

Natesan  (for  themselves  and  on  behalf  of  their  respective  minor  sons) 

executed a Usufructuary Mortgage Deed on July 24, 1977 in favour of first 

defendant - Kandasamy Chettiar mortgaging the aforesaid properties and 

received mortgage money of Rs.10,000/- each (total mortgage money is 

Rs.20,000/-).  The plaintiff's brother - Natesan passed away intestate on 

March 21, 1995 leaving his wife (second defendant) and children as his 

legal heirs.  The second defendant paid Rs.10,000/- to the first defendant as 

repayment  of  mortgage  payable  by  the  deceased  Natesan  and  obtained 

possession of undivided ½ share; she redeemed Natesan's share from the 

mortgagee.  To that effect, the first defendant made an endorsement in the 

registered Mortgage Deed.  In the last week of March 1995, the plaintiff 

approached the first defendant to pay his share of mortgage money  viz., 
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Rs.10,000/- and requested the first defendant to receive and discharge the 

Mortgage Deed and deliver the possession of the  remaining undivided ½ 

share of the aforesaid properties which is the suit properties herein.  The 

first defendant was evasive in receiving the money.   Hence, the plaintiff 

issued a notice on April 13, 1995 to the first defendant.  Despite notice, the 

first defendant did not reply to the plaintiff.  Hence, the plaintiff filed the 

Suit for redemption of mortgage.

FIRST DEFENDANT'S CASE IN BRIEF:

4. The  first  defendant  filed  a  written  statement  denying  the 

allegations made by the plaintiff in the plaint.  The first defendant admitted 

the execution of the Usufructuary Mortgage Deed as well as the pursuant 

handover of possession to him.  But according to the first defendant, when 

the mortgage was in subsistence, the plaintiff and his sons agreed to sell 

their ½ common share in the aforesaid total extent of 2 Acre 94 ½ Cents 

viz., suit properties to the first defendant for Rs.41,812/- and an agreement 

was entered into on March 21, 1990 in this regard. Upon receiving the 

entire sale consideration, the plaintiff and his sons executed a registered 

Power  of  Attorney  Deed  dated  June  13,  1990  in  favour  of  the  third 

defendant  who  is  the  first  defendant's  daughter-in-law  /  power  agent. 
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Thereafter,  on  March  19,  1995,  the  third  defendant  as  power  agent 

executed a Sale Deed in favour of the first defendant.  The plaintiff's share 

in the mortgage amount was adjusted in the sale consideration.  Since then, 

the plaintiff has no right over the suit properties; thus, the mortgage got 

extinguished.  Hence, the first defendant is the absolute owner of the suit 

properties.  Since the second defendant attempted to interfere with the first 

defendant's possession of the suit properties, the Suit in O.S. No.242 of 

1995  was  also  filed  by  the  first  defendant  for  partition  before  the 

Additional Sub Judge, Chengalpattu and in that Suit,  an application for 

temporary  injunction  against  the  present  second  defendant's  family  is 

pending.  Stating so, he prayed for dismissal of the present Suit.

DEFENDANTS 2 AND 3

5. Defendants 2 and 3 were called absent and set ex-parte before the 

Trial Court. No written statement was filed on their side. 

TRIAL COURT:

6. Based  on  the  above  pleadings,  the  Trial  Court  framed  the 

following issues:

“1. Whether  the  plaintiff  is  entitled  for  a  preliminary  decree  for  

redemption?
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2. Whether the plaintiff is entitled for recovery of possession of the  

suit property?

3. Whether the sale deed dated 19.3.95 is true valid and binding on  

the plaintiff?

4. To what other relief?”

7. At  trial,  the  plaintiff  was  examined  as  P.W.1  and  Ex-A.1  was 

marked on the side of the plaintiff. On the side of the defendants, the  first 

defendant was examined as D.W.1 and Ex-B.1 to Ex-B.12 were marked. 

8. After full-fledged trial, the Trial Court held that upon execution of 

Ex-B.2 - Sale Agreement and Ex-B.3 - Sale Deed, the mortgage transaction 

ceased  to  exist;  there  was  no  mortgagor  and  mortgagee  relationship 

between the plaintiff and the first defendant. Hence, the plaintiff has no 

right  to  redeem  the  suit  properties  and  the  Redemption  Suit  is  not 

maintainable. The plaintiff has not approached the Court with clean hands.  

Holding so, the Trial Court dismissed the Suit.

FIRST APPELLATE COURT:

9. Feeling aggrieved by the Judgment and Decree of the Trial Court, 

the plaintiff approached the First Appellate Court by way of First Appeal in 

A.S. No.19 of 2005.
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10. The First  Appellate  Court  concurred  with  the  findings  of  the 

Trial Court and dismissed the appeal confirming the Judgment and Decree 

of the Trial Court.

SECOND APPEAL:

11. Feeling aggrieved by the Decree and Judgment  of  the  Courts 

below, the plaintiff therein has preferred this Second Appeal under Section 

100 of the Code of Civil Procedure, 1908, which was admitted on February 

06, 2006 on the following substantial questions of law:

"1. Whether the Courts below are justified in upholding Ex.B4,  

when  it  had  been  executed  by  a  person  who  had  lost  

authority to act as the plaintiff’s agent?

2. Whether the Courts below are right in not having drawn  

adverse  inference  on  the  non-examination  of  the  third  

defendant?

3. When no consideration had been paid  towards  the sale,  

whether the courts below are justified in concluding Ex.B4  

as  valid  document,  especially  even  prior  to  Ex.B4,  the  

authority of the executant stood terminated under Ex.A1?

4. Whether the courts below are right in invoking Section 73  

of the Evidence Act, when the case projected by the first  

defendant  suffers  from  apparent  incongruity  and  

inconsistency?"
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ARGUMENTS:

12. Ms.V.Srimathi,  learned Counsel  for  the appellant  /  appellant  / 

plaintiff submits that the power of attorney in favour of third defendant has 

been cancelled on April 4, 1995 vide Ex-A.1 - Power Cancellation Deed. 

Knowing fully well about the power cancellation, Ex-B.4 - Sale Deed was 

created as if it was executed on March 19, 1995 by the third defendant / 

power agent in favour of first defendant and registered on April 6, 1995. 

No consideration was passed to plaintiff under Ex-B.4 - Sale Deed. Hence, 

Ex-B.4 is void ab initio. Ex-B.4 was created only with a view to defeat and 

defraud the plaintiff's rights and title over the suit properties. Ex-B.4 does 

not confer any right over the suit  properties to the first  defendant.  The 

plaintiff's right to redeem the mortgage remains valid. The Trial Court as 

well as the First Appellate Court failed to appreciate the facts and evidence 

in proper manner and dismissed the Suit. Accordingly, she prays to allow 

the Second Appeal, set aside Judgment and Decree of the First Appellate 

Court as well as that of the Trial Court, and decree the Suit as prayed for.

13. Per contra, Mr.V.Chandrakanthan, learned Counsel for the third 

respondent  /  third  respondent  /  third  defendant  argues  that  the  plaintiff 

along with  his  sons  and  the  first  defendant  entered  into  Ex-B.2  -  Sale 

Agreement  dated  March  21,  1990,  whereby  the  plaintiff  and  his  sons 
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agreed  to  sell  the  suit  properties  in  favour  of  the  first  defendant. 

Subsequently, they executed Ex-B.3 - Un-registered Sale Deed dated June 

13, 1990 in favour of the first defendant. At the time of executing Ex-B.3, 

full consideration was paid. Hence, on the date of Ex-B.3 itself viz., June 

13,  1990,  the  plaintiff  executed  Ex-B.1  -  Registered  General  Power  of 

Attorney Deed in favour of third defendant who is the first  defendant's 

daughter-in-law. He further submits that the plaintiff in Ex-A.1 - Power 

Cancellation Deed, admitted the execution of Registered General Power of 

Attorney Deed dated June 13, 1990 in favour of third defendant. Further, 

P.W.1 / plaintiff in his evidence categorically admitted the execution of Ex-

A.2 - Registered General Power of Attorney Deed. Further he admitted the 

execution of Ex-B.4 - Sale Deed on the date of March 19, 1995 in favour 

of  the first  defendant  by the power  agent  /  third  defendant.  Further  he 

admitted that no notice was issued by him before cancelling the Power 

Deed  under Ex-A.1. Further, the learned Counsel draws attention of this 

Court to Ex-B.8 and Ex-B.9 which are notices dated July 25, 1990 and July 

29,  1990  respectively  issued  by  the  plaintiff's  Counsel  to  the  first 

defendant, wherein it has been admitted by the plaintiff that he conveyed 

his ½ common share in the suit properties in favour of the first defendant. 

Hence, he would argue that the mortgage got extinguished and the first 
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defendant is the absolute owner of the suit properties. The plaintiff or his 

sons have no right whatsoever over the suit  properties.  Accordingly, he 

prays to dismiss the Second Appeal and confirm the Judgment and Decree 

of the First Appellate Court and the Trial Court. 

DISCUSSION:

14. Heard on either side. Perused the evidence available on record. 

15.  It is not in dispute that an extent of 2 Acre 94 ½ Cents was 

purchased jointly by the plaintiff and his brother - Natesan vide Sale Deed 

dated  January  25,  1962.  Thereafter,  plaintiff  and  his  brother  -  Natesan 

jointly  mortgaged  the  aforesaid  extent  with  the  first  defendant  under 

Usufructuary Mortgage Deed dated April 24, 1977 for Rs.20,000/- which 

mortgage  amount  was  equally  apportioned  between  them.  Plaintiff's 

brother  -  Natesan  passed  away  on  March  21,  1995  leaving  behind  his 

wife / second defendant and his children as legal heirs. Subsequently, the 

second defendant redeemed Natesan's undivided half share in the aforesaid 

extent by paying the mortgage amount of Rs.10,000/- to the first defendant 

and obtained possession of the same. The remaining undivided half share 

in the aforesaid extent is the suit properties herein. There is no dispute with 

the facts stated so far.
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16. According to  the  plaintiff,  while  he  was ready to  redeem his 

undivided  half  share  viz., suit  properties,  the  first  defendant  remained 

evasive and hence, he has come up with the Suit at hand for redemption of 

mortgage. 

17. Case of the first defendant is that during the subsistence of the 

usufructuary mortgage, the plaintiff along with his sons agreed to sell the 

suit  properties  in  favour  of  first  defendant  for  Rs.41,812.50.  For  that 

purpose,  the  plaintiff  along  with  his  sons  entered  into  Ex-B.2  -  Sale 

Agreement dated March 21, 1990 with the first defendant. Under Ex-B.2, 

after  adjusting Rs.10,000/-  towards the mortgage money payable to  the 

first defendant, a sum of Rs.10,340/- was paid as advance to the plaintiff 

and  his  sons;  the  remaining  sale  consideration  out  of  the  total  sale 

consideration of Rs.41,812/- was Rs.20,000/-, which had to be paid within 

2 months as per the terms of Ex-B.2. Subsequently, on June 13, 1990, the 

parties entered into a document named as an un-registered Sale Deed (Ex-

B.3) which reads that the entire sale consideration of Rs.41,813/- has been 

duly paid to the plaintiff  and his  sons by the first  defendant.  It  further 

recites  that  as  the  first  defendant  did  not  possess  sufficient  money  to 

register the Sale Deed, the un-registered Sale Deed has been executed; as 

and  when  the  first  defendant  is  ready  with  the  sufficient  money  for 

Page No.12 of 22

https://www.mhc.tn.gov.in/judis



S.A.NO.80 OF 2006

registration of Sale Deed, the plaintiff and his sons shall execute Sale Deed 

in  favour  of  first  defendant.  To  be  noted,  Ex-B.3  does  not  have  any 

reference about Ex-B.2 - Sale Agreement as well as about the Usufructuary 

Mortgage. 

18. The  plaintiff  denied  the  execution,  signatures  and  passing  of 

consideration under Ex-B.2 and Ex-B.3. Ex-B.2 and Ex-B.3 have attesting 

witnesses. However, despite denial by the plaintiff, no one was examined 

by the first defendant. Hence, this Court is of the view that Ex-B.2 and Ex-

B.3  are  not  proved  by  adducing  satisfactory  evidence  by  the  first 

defendant.  The first  defendant  filed Ex-A.1 -  Power Cancellation Deed 

dated April 4, 1995. As per the recitals found in Ex-A.1, the plaintiff and 

his  sons  have  admitted  the  execution  of  Ex-B.1  -  Registered  General 

Power  of  Attorney  Deed  dated  June  13,  1990  in  respect  of  the  suit 

properties in favour of the third defendant - Latha, and since she is not 

properly managing the suit properties and since they have decided to take 

up  the  management  themselves,  they  are  cancelling  Ex-B.1.  For  ready 

reference, relevant extract from Ex-A.1 reads thus:

     bghJ mjpfhug;gj;jpuj;jpd; uj;Jg;gj;jpuk; 1995 Mk;’  

tUlk;  Vg;uy;  khjk;  4e;  njjp  ehd;fhk;  njjp  brjfw;gl;L 

vk;.$p.Mh;  khtl;lk;  kJuhe;jfk;  tl;lk;  bew;Fzg;gl;L 

fpuhkj;jpy;  trpf;Fk;  rpj;jiu  Fkhuh;  rp.MWKfk;  1.nkw;go 
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MWKfk;  Fkhuh;  tonty;  2.Mfpa  ehjfs;  ,UtUk;  vGjp 

itj;j  bghJ  mjpfhug;  gj;jpuj;jpd;  uj;Jg;gj;jpuk; 

vd;dbtd;why;  brjfy;gl;L  vk;.$p.Mh;  khtl;lk;  bra;a{h; 

tl;lk;  gunk!;thpkjfyk;  fpuhkj;jpy;  cs;s  vjfs; 

brhj;Jf;fis nkyhz;ik bra;a[k; bghUl;L bra;a{h; tl;lk; 

milahsr;nrhp fpuhkj;jpy;  trpf;Fk; |jh; ghhpahs; |.yjh 

vd;gth;  bgaUf;F  13.6.90  njjpad;W  xU  bghJ 

mjpfhug;gj;jpuk;  vGjpf;bfhLj;J  nkw;go  gj;jpuk;  bra;a{h; 

rhh;gjpthsh; mYtyfj;jpy; 4 g[j;jfk; 14 bjhFjp 69 Kjy; 71 

tiug;gf;fjfspy;  1990  Mk;  tUlj;jpa  8 

vz;zhfg;gjpt[ bra;ag;gl;Ls;sJ. -nkw;go bghJ mjpfhug; 

gj;jpuj;jpy; ehjfs; Fwpg;gpl;Ls;sgo tptug;go nkw;go yjh 

rhptu  nkyhz;ik  bra;ahjjhYk;  ehjfs;  nkw;go 

brhj;Jf;fis  nehpy;  nkyhz;ik  bra;J  bfhs;s 

Kot[  bra;Js;sjhYk;  nkw;go rhh;gjpthsh;  mYtyfj;jpy; 

gjpt[ bra;ag;gl;Ls;s bghJ mjpfhug;gj;jpuj;ij ,e;j bghJ 

mjpfhug;gj;jpu uj;Jg;gj;jpuk; \yk; uj;J bra;Jtpl;nlhk; . . .‘ 

19. Thus,  execution  of  Ex-B.1  -  Registered  General  Power  of 

Attorney  Deed  in  respect  of  the  suit  properties  in  favour  of  the  third 

defendant by the plaintiff and his sons, is clearly admitted. Third defendant 

is none other than the daughter-in-law of the first defendant. Bare perusal 

of  Ex-B.1 -  Power Deed would show that  it  was not  just  executed for 

management of suit properties, but the power agent / third defendant had 

powers to lease out and even sell  the suit  properties by executing Sale 

Deed. Relevant extract from Ex-B.1 is as follows:

.  .  .  ,d;W Kjy;  b#oa{ypy;  fz;l brhj;Jfis’  

ePjfns guhkhpf;Fk; chpika[k; Fj;jiff;F tpLk; chpika[k; 
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kw;Wk; tpw;gid bra;a[k;  chpika[k;  ,e;j bghJ mjpfhu 

gj;jpuk;  Kd;dpiyf;F bfhLf;fpnwhk;.  vjfSf;fhf ePjfs; 

moapw;fz;Ls;s  brhj;Jfis  tpw;gid  bra;tjw;fhf 

tpf;fpiuag; gj;jpuk;  vGjp ePjfns ifbaGj;J bra;at[k; 

fpiuak;  bgWk;  eghplkpUe;J  fpiua  gzj;ij  ePjfns 

vjfSf;fhf  bgw;W  bfhs;st[k;/  rhu;gjpthsu; 

Kd;dpiyapy;  vjfSf;fhf  fpiuag;  gzj;ij  bgw 

Vw;gl;lhy; bgw;Wf; bfhs;st[k; i# fpiua gj;jpujfis 

gjpt[  mYtyfj;jpy;  jhf;fy;  bra;at[k;  gj;jpujfs; 

gjpt[  rpyt[fs;  bra;at[k;  fpiuak;  gjpt[f;fhf  kw;Wk; 

rfytpj  Kiwfspy;  ifbaGj;J  bra;at[k;/ 

gjpt[r;bra;ag;gl;Ls;s gj;jpujfis jpUk;g bgwt[k;/ gl;lh 

khWjy;/  kpd;  ,izg;g[  khWjy;  bra;at[k;/  fPH;f;fz;l 

brhj;Jf;fis  gw;wp  ePjpkd;wjfs;  bry;yt[k;  tptrha 

tUkhd  thp/  muRf;Fhpa  epythp  brYj;jt[k; 

cr;rtuk;g[  mYtyfjspy;  fhhpajfs;  bra;at[k;  tUtha; 

Jiw  mYtyf  ntiyfs;  kw;Wk;  vy;yh  fhhpajfSk; 

vjfSf;fhf  ePjfns  M$uhfp  eltof;iffs; 

nkw;bfhs;st[k;  jjfSf;F  ,e;j  bghJ  mjpfhu  gj;jpuk; 

KGikahf  vGjpf;bfhLf;fpnwhk;.  ePjfs;  bra;a[k;  vy;yh 

fhhpajfisa[k; ehjfs; bra;a[k; fhhpajfshf ghtpf;fpnwd;. 

ehjfs;  tUlk;  gpujp  tUlk;  fzf;Ffis  rhpghh;j;J 

bfhs;fpnwhk;. ,e;jg;go ehjfs; rk;kjpj;J vGjpf; bfhLj;j 

bghJ mjpfhu gj;jpuk;. ‘ 

20.  Pursuant to Ex-B.1 - Power Deed, third defendant / power agent 

executed  Ex-B.4 - Sale Deed dated March 19, 1995 in favour of the first 

defendant which was presented for registration on April 5, 1995 and was 

duly registered on April 6, 1995. In Ex-B.4, it has been recited that the first 

defendant had in the past paid the entire sale consideration in the presence 
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of the power agent / third defendant to the vendors  viz., plaintiff and his 

sons. 

21.  P.W.1 / plaintiff during his cross-examination has admitted that 

he did not give any notice before terminating the agency / contract vide Ex-

A.1 - Power Cancellation. He further admitted that he did not state about 

the  cancellation  vide Ex-A.1  in  the  plaint.  He  deposed  that  he  orally 

conveyed  the  cancellation  to  the  first  defendant  three  days  before 

executing Ex-A.1, i.e., on April 1, 1995, but there is no evidence to prove 

the  same.  There  is  no  whisper  about  the  execution  of  Ex-B.1  -  Power 

Deed, its subsequent cancellation Ex-A.1 - Cancellation Deed in the plaint 

in the present Suit. Thus, the plaintiff has suppressed material facts and 

have not approached the Court with clean hands. 

22. Further in his cross-examination, the plaintiff has admitted that 

Ex-B.4 - Sale Deed was executed on March 19, 1995. As discussed supra, 

the cancellation of Ex-B.1 - Power Deed was not duly conveyed to the first 

defendant  by  the  plaintiff's  side.  In  other  words,  Ex-B.1  was  not  duly 

cancelled / terminated as per the Indian Contract Act, 1872. Ex-B.4 - Sale 

Deed admittedly executed by the power agent / third defendant on March 
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19, 1995 was presented for registration on April  5,  1995 and was duly 

registered on April 6, 1995. 

23. Once a  document  is  registered,  it  relates  back  to  the  date  of 

execution unless the contrary is proved, but in this case the plaintiff / P.W.1 

himself has admitted that Ex-B.4 - Sale Deed was executed on March 19, 

1995. Further, there is no proper notice for cancellation of Ex-B.1 - Power 

Deed. Further, in Ex-B.4, it has been recited that entire consideration has 

been passed and even otherwise, the remedy available to the plaintiff is to 

file a Suit for rendition of accounts. In these circumstances, this Court is of 

the view that Ex-B.4 - Sale Deed being executed by the power agent / third 

defendant in favour of first defendant for a valid consideration, is valid in 

the eyes of law. The First Appellate Court as well as the Trial Court are 

justifiable in arriving at the said conclusion. The mortgagor and mortgagee 

relationship ceased to exist upon execution of Ex-B.4 - Sale Deed. The 

plaintiff did not assail or question Ex-B.1 - Power Deed or Ex-B.4 - Sale 

Deed  in  this  Suit.  The  present  Suit  being  one  for  mere  redemption  of 

mortgage is not maintainable as there exist no mortgagor and mortgagee 

relationship. Further, for the same reason, the non-examination of the third 

defendant is not fatal to the case of the first defendant. If the plaintiff wants 

to examine the third defendant to prove his case, he could have very well 
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done so by invoking Order XVI of the Code of Civil  Procedure, 1908. 

Substantial Questions of Law Nos.1 to 3 are answered accordingly.  

24. The Trial Court has rendered a finding that the power under Ex-

B.1 -  Power Deed is  power coupled with interest.  This  Court  is  not  in 

consensus  with  the  same,  as  while  the  agreement  holder  is  the  first 

defendant, the power agent was his daughter-in-law / third defendant. The 

agreement holder and the power agent are different persons. Moreover, Ex-

B.2  -  Sale  Agreement  and  Ex-B.3  -  Un-registered  Sale  Deed were  not 

proved by the first defendant as per law. 

25. As  regards  the  contention  that  the  plaintiff  admitted  the 

execution of Ex-B.2 - Sale Agreement and Ex-B.3 - Un-registered Sale 

Deed in his legal notices dated July 25, 1990 and July 29, 1990 in Ex-B.8 

and Ex-B.9 respectively, Ex-B.8 and Ex-B.9 were denied by the plaintiff. 

They were allegedly issued by one Advocate named Kumar Chidambaram 

to the first defendant under instructions of the plaintiff. But Ex-B.8 and 

Ex-B.9 does not contain the plaintiff's signature. Further, the Advocate was 

not examined and the reason assigned for his non-examination is that he 

passed away. If it is so, the first defendant ought to have at least proved the 

advocate's signature found in Ex-B.8 and Ex-B.9 and proved the same as 
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per law, but he failed to do so. Further, Ex-B.8 and Ex-B.9 seems to have 

been sent  via registered post  with acknowledgment.  The first  defendant 

failed to produce any postal cover with postal seal to support his version. 

In these circumstances, this Court has no hesitation to hold that Ex-B.8 and 

Ex-B.9 are not  proved as per  law and hence,  the question of  'estoppel' 

would not arise in this case.

26. That  apart,  this  Court  finds no incongruity in  the case of  the 

defendants. Merely because some portion of the defence is not proved, it 

does not  mean the entire  defence is  invalid.  It  is  the plaintiff  who has 

suppressed many material  facts  and approached the Court  with unclean 

hands. While appreciating the evidence, in appropriate cases, Courts can 

very well invoke their powers under Section 73 of the Indian Evidence Act, 

1872 and compare signatures. At the same time, when there are serious 

disputes  qua the signature, the Court must be very cautious, careful and 

hesitant to compare the signature since it requires some expertise and the 

Court is not an expert in the same. In this case, considering the facts and 

circumstances, this Court is of the view that the First Appellate Court as 

well as the Trial Court are not justifiable in invoking their power under 

Section 73 of the Indian Evidence Act,  1872 to compare the signatures 
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found  in  Ex-B.2  and  Ex-B.3.  Substantial  Questions  of  Law  No.4  is  

answered accordingly.

CONCLUSION:

27. In conclusion, Ex-B.4 - Sale Deed is valid and upon execution of 

the same, the mortgagor-mortgagee relationship ceased to exist. There is 

no challenge to Ex-B.1 - Registered General Power of Attorney Deed and 

Ex-B.4 - Sale Deed in the present Suit. Hence, the Suit of redemption is 

not maintainable and must fail. 

28. Resultantly, the Second Appeal is dismissed.  Considering the 

facts and circumstances of the case, there shall be no order as to costs. 

  26/03/2026

Index     : Yes 

Speaking Order : Yes 

Neutral Citation : Yes 

pam/TK

Page No.20 of 22

https://www.mhc.tn.gov.in/judis



S.A.NO.80 OF 2006

To

1.The Sub Court, Madhuranthagam.

2.The District Munsif Court, Madhuranthagam.
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