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IN THE HIGH COURT OF KARNATAKA AT BENGALURU

DATED THIS THE 29™ DAY OF JULY, 2026

BEFORE
THE HON'BLE MR. JUSTICE V SRISHANANDA
REGULAR SECOND APPEAL NO.454 OF 2020

BETWEEN:

SMT. VARALAKSHMAMMA
W/O LATE SOLAPPA

AGED ABOUT 44 YEARS,

R/AT KEMPASANDRA VILLAGE
TEKAL HOBLI

MALUR TALUK

KOLAR DISTRICT-563137

SRI. JOGGAPPA

S/0 LATE SOLAPPA

AGED ABOUT 18 YEARS
MAJOR

R/AT KEMPASANDRA VILLAGE
TEKAL HOBLI

MALUR TALUK

KOLAR DISTRICT - 563 137

APPELLANT NO.2 IS DISCHARGED FROM THE
GUARDIANSHIP OF APPELLANT NO.1 AS PER THE
COURT ORDER DATED 18.06.2026

...APPELLANTS

(BY SRI. SURESHA M., ADVOCATE)

AND:

1.

SRI. VENKATESHAPPA
S/0 LATE KORACHAPPA
SINCE DEAD BY HIS LRS
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SMT MENASAMMA
W/O VENKATESHAPPA
AGED ABOUT 49 YEARS

2. SMT MANJUANTHA
S/0O VENKATESHAPPA
AGED ABOUT 30 YEARS

3. SRI KV KUMAR
S/0 VENKATESHAPPA
AGED ABOUT 27 YEARS

4. SMT GAYATHRI
D/O VENKATESHAPPA
AGED ABOUT 27 YEARS

5. SRI. ASHOK KUMAR
S/0 VENKATESHAPPA
AGED ABOUT 24 YEARS,
MAJOR

AMENDMENT CARRIED OUT AS PER
THE COURT ORDER DATED 18.06.2026

RESPONDENTS ARE ALL RESIDENTS OF
KEMPASANDRA VILLAGE
TEKAL HOBLI, MALUR TALUK,
KOLAR DISTRICT - 563 137
...RESPONDENTS

(BY SRI. RAJASHEKARA H.M., ADVOCATE FOR R1 TO R5)

THIS RSA IS FILED UNDER SECTION 100 OF CPC 1908
AGAINST THE JUDGMENT AND DECREE DATED 29.06.2019
PASSED IN RA.NO.48/2014 ON THE FILE OF THE SENIOR CIVIL
JUDGE, MALUR DISMISSING THE APPEAL AND CONFIRMING
THE JUDGMENT AND DECREE DATED 01.04.2014 PASSED IN
0S.NO.500/2009 ON THE FILE OF THE PRINCIPAL CIVIL JUDGE
MALUR.
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THIS APPEAL, COMING ON FOR ADMISSION, THIS DAY,
JUDGMENT WAS DELIVERED THEREIN AS UNDER:

CORAM: HON'BLE MR. JUSTICE V SRISHANANDA
ORAL JUDGMENT

1. Heard Sri. Suresha M., learned counsel for the
appellant and Sri. Rajshekara H.M., learned counsel for

the respondents.

2. Defendants in 0O.S. No0.500/2009 are the
appellants in the second appeal challenging the decreeing
of the suit confirmed by the First Appellate Court in R.A.

No.48/2014.

3. Facts in the nutshell which are utmost

necessary for disposal of the present appeal are as under:

3.1. Sri. Venkateshappa filed a suit against the
appellants hearin seeking redemption of the sale deed in
respect of the following immovable property (hereinafter

referred to as the suit property).
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SCHEDULE

Land bearing Sy.No.21 measuring 30 guntas
situated at Kempasandra (V), Tekal (H), Malur (T),
bounded on East by : Land of Byramma,; West by : Land
of Krishnappa; North by : Land of Venkateshappa and
Ashwathappa ; South by : Ramappa.

3.2. Plaintiff contended that plaintiff was the
absolute owner in possession and enjoyment of the suit
property having acquired the same at an oral partition.
Plaintiff borrowed a sum of Rs.15,000/- from the husband

of the defendant No.1 namely Solappa.

3.3. On 15.07.1993, plaintiffs, their mother Byamma
and brothers jointly executed a nominal sale deed in
favour of Solappa as a security for having borrowed a sum
of Rs.15,000/- from Solappa. There was a clause in the
said sale deed that if the loan amount is paid along with
interest after five years and before the expiry of six years,

the property is to be reconveyed to Sri Venkateshppa.

3.4. As per the condition mentioned in the nominal

sale deed, plaintiff demanded Solappa to reconvey the
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property after receiving the sum of Rs.15,000/- and
delivered the suit property to him which was intentionally

postponed by Solappa on one pretext or the other.

3.5. It is further contented that plaintiff was always
ready and willing to repay the amount of Rs.15,000/- as

agreed and the same was not accepted by Solappa.

3.6. Plaintiffs further contended that Solappa with
an intention to grab the suit property did not come
forward to hand over the suit property by refusing to
receive the principal amount and on 28.11.2005 executed
a nominal sale deed in favour of his wife, who is the

defendant No.1.

3.7. Upon such refusal and execution of sale deed, a
legal notice was issued demanding defendant No.l1 to
execute the registered sale deed in favour of the plaintiff.
There was no reply to the said notice and therefore suit

was necessitated.
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3.8. Pursuant to the suit summons, defendants
entered appearance denying the plaint averments in toto
and took a specific contention that husband of the
defendant No.1 has purchased the suit property from
Byamma, Ashwathappa, Krishnappa, Venkateshappa
through a registered sale deed dated 15.07.1993 and
delivered the possession of the property to Solappa and
thereafter revenue entries were mutated in the name of

Solappa.

3.9. They further maintained that Solappa being the
absolute owner of the suit property, was competent
enough to execute the sale deed in favour of defendant
No.1 and from the date of purchase, it is defendants who
are in possession and enjoyment of the suit property as
owners of the suit property after getting the revenue
entries mutated in their name and sought for dismissal of

the suit.
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3.10. Based on the rival contentions of the
parties, learned Trial Judge raised necessary issues and
after recording the evidence of the parties, decreed the
suit of the plaintiff. Operative portion of the Order of the

Trial Judge reads as under:

"The suit of the plaintiff's is hereby decreed.

Hereby directed to defendant No.1 executed
redemption sale deed with respect of suit schedule
property in favour of plaintiffs by receiving of Rs.15,000/-
and deliver the vacant possession over the suit schedule

property to the plaintiffs within 30 days from this order."

3.11. Being aggrieved by the same, defendants
filed an appeal before the First Appellate Court in R.A.

No.48/2014.

3.12. Learned Judge in the First Appellate Court
after securing the records, heard the arguments of the
parties and dismissed the appeal and also rejected the
application seeking to place additional evidence on record

by considered judgment dated 29.06.2019.
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4., Being further aggrieved by the same,
defendants have filed the present appeal on the following

grounds and substantial questions of law:

GROUNDS

» That the Judgments and Decrees under Appeal are
contrary to the material on record and opposed to the
well established principles of law, and therefore the

same are liable to be set aside.

» That both the courts below have failed to take into
consideration that the suit schedule property was
purchased by the 1st Appellant's husband Sri Solappa
from the Respondents' father Sri Venkateshappa and
others, for a valuable sale consideration through the
registered Absolute Sale Deed dated 15-7-1993 vide
Ex.P-2, and on that very same day the actual physical
possession was handed over to the purchaser, and
accordingly the Katha and mutation were effected in his
name, and he continued to be the sole and absolute
owner of the property having all right, title and interest.
Thus, it could be clear that the transaction that has
taken place under said deed of transfer is an Absolute
Sale with an agreement for re-purchase within a period
of six years, and the same is not a mortgage by
conditional sale. Without considering this vital aspect of
the matter, the courts below have erred in passing the

impugned Judgments and Decrees which are highly
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erroneous and arbitrary and hence the same are liable to

be set aside.

> That the courts below have failed to take into
consideration that in order to consider a transaction to
be a mortgage by conditional sale, there must be a
relationship of Debtor and Creditor between the parties,
which is a sine-qua-non. But in the instant case, there is
no such relationship between the aforesaid Sri Solappa
the Purchaser - and Sri Venkateshappa and others the
Vendors. It is relevant to note that Sec.58(c) of the
Transfer of Property Act contains the definition of
"mortgage by conditional sale”". In a "mortgage by
conditional sale", the transfer is made as a security to a
loan taken by the mortgagor-owner; whereas in a "Sale
with a condition to repurchase”, the sale is made by the
vendor-owner reserving with himself a right to
repurchase it within a stipulated time. A sale with a
condition of retransfer is not a mortgage since the
relationship of debtor and creditor does not exist and
there is no debt for which the transfer is made as a

security.

> Further, whether the transaction is a "mortgage by
conditional sale" or "Sale with condition to repurchase" is
to be ascertained from the intention of the parties. The
intention of the parties should be gathered from the
recitals of the document itself. In the instant case, Sri
Solappa had never obtained any loan from Sri

Venkateshappa and others at any point of time, and
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therefore Ex.P-2 can never be termed as a security to a
loan, and no mortgage was intended by the Vendors by
the said deed. Therefore, the deed under question is only
a Sale Deed with condition to repurchase and not a
mortgage by conditional sale. Without considering this
vital aspect of the matter, both the courts below have
grossly erred in passing the impugned Judgments and
Decrees which are highly erroneous and arbitrary and

hence the same are liable to be set aside.

» That both the courts below have failed to take into
consideration that the definition of a "mortgage by
conditional sale" postulates the creation by the transfer
of a relation of mortgagor and mortgagee, the price
being charged on the property conveyed. In a sale
coupled with an agreement to reconvey there is no
relation of debtor and creditor nor is the price charged
upon the property conveyed, but the sale is subject to an
obligation to retransfer the property within the period
specified. What distinguishes the two transactions is the
relationship of debtor and creditor. The transfer in the
present case is not a security for the debt and there is
no relationship of debtor and creditor between the
parties. Without considering this vital aspect of the
matter, both the courts below have grossly erred in
passing the impugned Judgments and Decrees which are

highly erroneous and arbitrary.

» That both the courts below have failed to take into

consideration that as per Sec.58(a) of the Transfer of
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Property Act, a mortgage is the transfer of an interest in
specific immovable property as a security for the
repayment of the debt; but such interest itself is
immovable property. In the case on hand, non-mention
of the mortgage amount for which the interest in the
immovable property was created as a security, indicate
that the parties have never intended to create a
mortgage deed. If really the parties have intended the
transaction to be a mortgage, while handing over
possession of the property to Sri Solappa for cultivation,
the parties would have stated that the cultivation and
enjoyment of usufructs are in lieu of the interest payable
by Sri Venkateshappa and others The transfer of on the
amount. But that was not to be so. possession and right
to cultivate the suit land could be conceived as the
intention of the executants to transfer the right, title and
interest in the property which are essentials in any
transaction of a sale. Without considering this vital
aspect of the matter, both the courts below have grossly
erred in passing the impugned Judgments and Decrees
which are highly erroneous and illegal and hence the

same is liable to be set aside.

» That both the courts below have failed to take into
consideration that there has been a clear recital in the
Sale Deed vide Ex.P-2 that Sri Solappa is entitled to pay
the revenue to the Government. Pursuant to the said
sale, the Mutation was effected in the name of Sri
Solappa as per M.R.No.1/1995-96 and he had been

paying the tax and the same were well within the
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knowledge of the Respondents. However, the
Respondents never questioned the said mutation at any
point of time. During the year 2005, since none of the
Respondents came forward to pay the amount and to get
re-transfer of the property within the stipulated period,
and therefore Sri Solappa sold the said property to the
1st Appellant through the registered Sale Deed dated 1-
12-2005 and thus mutation was also effected in her
name as per M.R.No.2/2006-07. However, taking undue
advantage of the innocence of the Appellants and their
helpless condition, the Respondents instituted a false suit
in the year 2009 with mala fide intention to knock off the
property only on the ground that there was a recital in
the Sale Deed regarding re-purchase within six years
from sale deed i.e., 15-7-1993. Without considering this
vital aspect of the matter, both the courts below have
grossly erred in passing the impugned Judgments and
Decrees which are highly erroneous and arbitrary and

hence the same are liable to be set aside.

> That both the courts below failed to take into
consideration that though the transaction and condition
to repurchase are embodied in one document, having
regard to the intention of the parties and the
surrounding circumstances, Ex.P-2 does not fall within
the proviso to Sec.58(c) of the Transfer of Property Act.
Further, Ex.P-2 is a registered deed of conveyance and
hence it is not a mortgage, but a transaction of sale with
condition to repurchase. Thus, both the courts below

have failed to properly appreciate the recitals in Ex.P-2
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and it does not create expressly or by implication the
relationship of debtor and creditor. The Courts below
have not properly appreciated the evidence and Ex.P-2
in the light of the surrounding circumstances and
therefore the impugned Judgments and Decrees are

liable to be set aside.

> That both the courts below failed to take into
consideration that the suit of the Plaintiffs/Respondents
is hopelessly barred by limitation and the same ought to
have been dismissed at its threshold. That, as per the
recital of the Sale Deed dated 15-7-1993 vide Ex.P-2 the
duration for repurchase is six years, and the Vendors are
at liberty to repurchase the property provided their
paying the amount within six years, i.e., after completion
of fifth year and within sixth year from the date of sale.
However, the suit was instituted only in the year 2009,
i.e., after lapse of nearly ten years. The Document is an
Absolute Sale and not a mortgage by conditional sale,
and as such, the Court below has misdirected itself in
coming to the conclusion that Article 65 of the Limitation
Act applies to the present case. As such, the impugned
Judgments and Decrees are highly erroneous, arbitrary
and unconstitutional and hence the same are liable to be

set aside.

» That Courts below have failed to take into consideration
that about three years after the Sale Deed vide Ex.P-2,
the aforesaid Smt. Bayyamma who is the mother of

Venkateshappa, has sold some other property to the



-14 -
HC-KAR NC: 2026:KHC:39629
Sl RSA No. 454 of 2020

..I:_.. ':.E"
CNR: KAHC010475642019

very same Sri Solappa for a valuable consideration of
Rs.75,000/- through the registered Sale Deed dated 21-
1-1996 and has received the entire sale consideration
amount. If really the Respondents' father Sri
Venkateshappa and others had the intention to
repurchase the suit schedule property, nothing
prevented them to take necessary legal steps in the
matter. Without considering this vital aspect of the
matter, both the courts below have grossly erred in
passing the impugned Judgments and Decrees and

hence the same are liable to be set aside.

» That the reasoning assigned by the courts below in pass
the impugned Judgments and Decrees are erroneous and
unfounded, and the same are against the well
established principles of law and hence the same are

liable to be set aside.

> Viewed from any angle and at any stretch of imagination
it could clearly be held that the impugned Judgments
and Decrees under appeal are highly erroneous and
illegal and opposed to the material evidence on record
and the same warrants the active interference of this

Hon'ble Court to promote justice and prevent injustice.

SUBSTANTIAL QUESTIONS OF LAW :

(i) Whether both the courts below are justified in law in
decreeing the suit without framing proper issues to

determine the controversy involved therein ?
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(ii) Whether both the courts below are justified in law in
decreeing the suit in the absence of any relationship of
debtor-creditor between the parties as required under
Sec.58(c) of the Transfer of Property Act?

(iii) Whether the Courts below are justified in decreeing
the suit without considering that an absolute sale cannot

be redeemed ?

(iv) Whether both the courts below are justified in
decreeing the suit without considering the point of

limitation for institution of the suit ?

5. Sri. Suresha M., learned counsel for the
appellants, reiterating the grounds urged in the appeal
memorandum would contend that both the Courts have
wrongly decreed the suit of the plaintiff against the
established principles of law and sought for admitting the

appeal on the aforesaid substantial questions of law.

6. He would further contend that the clause in the
sale deed executed by the plaintiffs and Byamma and
others in favour of the husband of the defendant No.1 at

no stretch of imagination can be considered as mortgage
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by conditional sale; both the Courts erred in law in
accepting the case of the plaintiffs which is opposed to
Section 58(c) of the Transfer of Property Act and thus

sought for admitting the appeal.

7. Sri Suresha also pressed into service provisions
of Section 58(a) of the Transfer of Property Act and
contented that the finding recorded by both the Courts is
against the tone and tenor of Section 58(a) and (c) of the
Transfer of Property Act and sought for admitting the

appeal on the aforesaid substantial questions of law.

8. Per contra, Sri Rajasekara H.M., learned
counsel for the respondent supports the impugned

judgment.

9. Having heard the arguments of both sides, this

Court perused the material on record meticulously.

10. On such perusal of the material on record, sale

deed executed by Venteshappa and others in favour of the
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husband of the defendant No.1, namely Solappa, is not in
dispute. The said document is marked as Exhibit P1 before

the Trial Court.

11. In the Exhibit P9, there is a specific mention
that the property that has been sold by Sri Venteshappa
and others in favour of the Solappa would be reconveyed
to the plaintiffs after the period of five years and within six

years.

12. Admittedly, the said document is the title for
Solappa to get the revenue entries mutated in his name

and therefore he has acted upon Exhibit P9.

13. Solappa said to have sold the property in favour
of his wife by a registered sale deed dated 28.11.2005.
However, for the reasons best known to him, Solappa
again executed a registered Will in favour of his wife and
his son on 03.11.2009 in respect of the suit property. Why
those documents came into existence is not explained by

the defendants.
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14. Before filing the suit, a notice was issued to
Solappa as well as the defendant No.1 Smt.
Varalakshmamma. Though the notice is duly served on
Solappa and Varalakshmamma, there was no reply to the

legal notice at all.

15. Subsequently, Solappa died and suit is filed

against Varalakshmamma and her son Jogappa.

16. In the cross-examination of DW1 (defendant
No.1 - Varalakshmamma), she has categorically admitted
that her husband Sri Solappa had told that the Exhibit P9
is @ nominal sale deed and there was a clause in the
agreement wherein the Solappa was required to get the
property reconveyed onto his name after five years and
within six years vide Exhibit P9. The said discussion is
found in paragraph No.11 of the Trial Court Judgment
wherein suggestions are also put to PW1 by the counsel

for defendants about the reconveyance of the property.
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17. For ready reference paragraph No.11 of the

judgment of the Trial Court is extracted hereunder:

11. Further, in the cross examination of PW.1 the
counsel for eaoxy Defendants suggested that, ‘@ecog™

Bedzoddabe Doy DO  elecdalef)  Dodd) gav @
wd&Eedey &oebdpoly 0odd Tbabe. zmermt, 'S0
DebD000d @D DA WO HeBY DYDY  Do0T
TIGA @DD HerdIeT Do) FPHD dotd ADBaWwSI."

looking to the above suggestion made by the counsel for
defendants herself admitted that, as the Ex.D.9-sale deed
is nominal sale deed. Further, more on the cross
examination of DW.1 stated clearly that " Sy @3 ~~rf

o0 IV f VST A TZIY Vo @00 Sostiesy
w0 e 600 ead KIS0 Y Y wod
dBd&pyey &ePDIAY, exgbod Jow JIIT  Fay I
wiEe@D3 QIS ootd I DY I3 BeFDIIV.
Apecogdotd &8 SosledG R 15 FoI0 TeoTY @EDEeomD
V&G FAb BFIY Aecogdy eI Sostiedh X
WODEREI DB 0BT Tagaly &ostiedH D apees o 30 F)T
TIVTY, SBDEOBAIIN SO0 FoVBTT b &3 ODERDS
WY oo ST PN 157990 oth Fab @FOY
A2ROXUINT Ddoth DBy 815.07.1993000) oo F 3D
dEIa V), Y ®0T YIDboT A, FFZ, ©ZIZ
RIOVD) 23063aV9A DoVEIDTT Fab D WODEPEDZIT D0t
08 "looking to the above evidence of D.W.1 herself clearly

admitted that as the alleged sale deed dtd. 15.7.1993
i.e., Ex.P.9 is nominal sale deed, under these
circumstances  plaintiffs are clearly established
Venkateshappa has been received hand loan of Rs.15.000
from solappa and executed sale deed and possession
handed over in favour of him as security purpose. Under
these reasons issue No.1 and 3 is held in the Affirmative."
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18. When there is a categorical admission that the
Exhibit P9 was a conditional sale and there was a condition
to reconvey the property if the plaintiffs were to repay
Rs.15,000/-, though the Exhibit P9 is styled as sale deed,
it par takes the nature of mortgage by conditional sale

deed.

19. Thus, the arguments of the counsel for the
appellant that the finding recorded by the Trial Judge as
well as the learned Judge in the First Appellate Court is
opposed to Sections 58(a) and (c) of the Transfer of

Property Act cannot be countenanced in law.

20. When two Courts have factually recorded a
finding that it is the Solappa who refused to reconvey the
property and clandestinely sold the property in favour of
his wife vide Ex.D1 and later on executed a Will vide

Exhibit P10 shows that somehow Solappa wanted to deny



-21-
HC-KAR NC: 2026:KHC:39629
Sl RSA No. 454 of 2020

..I:_.. '::E:':
CNR: KAHC010475642019

the right of getting the property reconveyed by the

plaintiffs.

21. Thus, this Court does not find merit in any one
of the substantial questions of law for admitting the appeal

for further consideration.

22. Accordingly, following Order:

ORDER

(i) Admission declined.

(ii) Regular Second Appeal is dismissed.

Sd/-

(V SRISHANANDA)
JUDGE

SNC
List No.: 1 SI No.: 51



