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CRL.A No. 1035 of 2014

IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 12™ DAY OF FEBRUARY, 2026

BEFORE
THE HON'BLE MR. JUSTICE G BAS

AVARAJA

CRIMINAL APPEAL NO. 1035 OF 2014 (C)

BETWEEN:

SRI. BRIJESH

S/O LATE NAGESH NAIK,

AGED 35 YEARS,

RESIDING AT NO.45,

KODAKKAL SHIVANAGAR HOUSE,
ALPE VILLAGE, PADIL POST,
MANGALORE-575001.

(BY SRI. VINOD KUMAR M.,ADVOCATE)
AND:

STATE OF KARNATAKA

REPRESENTED BY STATION HOUSE OFFICER,
MANGALORE RURAL POLICE STATION,
REPRESENTED BY THE

STATE PUBLIC PROSECUTOR,

HIGH COURT BUILDING,

AMBEDKAR VEEDHI,

BANGALORE - 560001.

(BY SMT. N. ANITHA GIRISH, HCGP)

...APPELLANT

...RESPONDENT

THIS CRL.A. IS FILED U/S. 374(2) CR.P.C BY THE ADV.,
FOR THE APPELLANT/ACCUSED NO.2 PRAYING TO SET ASIDE
THE ORDER DATED:25.10.14 PASSED BY THE PRL.S.].,
MANGALORE IN S.C.NO.46/11 - CONVICTING THE
APPELLANT/ACCUSED FOR THE OFFENCE P/U/S 341, 324 R/W

34 OF IPC AND ETC.
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THIS APPEAL, COMING ON FOR FINAL HEARING, THIS
DAY, JUDGMENT WAS DELIVERED THEREIN AS UNDER:

CORAM: HON'BLE MR. JUSTICE G BASAVARAJA

ORAL JUDGMENT

1. The appellant-Brijesh, who is accused No.2 has
preferred this appeal against the judgment of conviction
and order on sentence dated 25.10.2014 passed in
SC.N0.46/2011 by the Principal Sessions Judge, Dakshina

Kannada, Mangalore (for short 'the trial Court').

2. For the sake of convenience, the parties herein are

referred to as per their rank before the trial Court.

3. Brief facts leading to this appeal are that, Mangalore
Rural Police submitted the charge sheet against accused
Nos.1 to 3 for the offence under Sections 341, 324, 307
and 504 read with 34 of Indian Penal Code. It is alleged by
the prosecution that, on 14.09.2010 at around 06.30 p.m.
in Kannoor Village, within the limits of Mangalore Rural
Police Station under the pretext of previous ill-will, all the

accused having common object, voluntarily restrained
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CW1-Suresh and CW2-Santhosh while they were
proceeding on road and prevented them from proceeding
further. In furtherance of common intention, the accused
voluntarily caused hurt to CW1 and CW2. The accused
abused CWs.1 and 2 in filthy language and threatened
them. Accused No.l-Lathish Naik voluntarily caused hurt
to CWs.1 and 2 and stabbed on their chest, back, neck
and other parts of the body with a knife known as
'Kolibalu' which is used as a weapon. Thus caused bleeding
injuries to them. Accused No.2 attempted to kill CW2 by
using a stone. Accused No.3 has committed criminal
intimidation by threatening CW1 and CW2 with an
intention to cause alarm to them. Thus, accused have
committed the offence punishable under Sections 341,

324, 307, 504 read with 34 of Indian Penal Code.

4.  After filing the charge sheet against accused 1 to 3,
Accused No.1-Lathish Naik is shown as absconding.
Therefore, split-up charge sheet was filed. Case was

registered in CC.N0.810/2011. Thereafter, the case was
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committed to the Court of Sessions. The trial proceeded
against accused Nos.2 and 3. Accused Nos.2 and 3

appeared before the trial Court and were enlarged on bail.

5. Upon hearing the charges, the trial Court framed the
charges for the commission of alleged offences. Having
understood the same, accused pleaded not guilty and

claimed to be tried.

6. To prove the guilt of the accused, the prosecution
has examined, in all, fifteen witnesses who were marked
as PWs.1 to 15. Seventeen documents were marked as
Exhibits P1 to P17 and eight material objects marked as

MO.Nos.1 to 8.

7. On closure of prosecution side evidence, statements
under Section 313 of Cr.P.C were recorded. Accused have
totally denied the evidence of prosecution witnesses.
However, they did not choose to lead any defence

evidence on their behalf.
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8. Having heard the arguments on both sides, the trial
Court has convicted the accused No.2-Brijesh for the
offence under Sections 341 and 324 read with 34 of IPC
and acquitted accused No.2 for the offence under Sections
307, 504 and 506 read with 34 of IPC. The trial Court has
also acquitted the accused No.3-Ganesh Shettigar for the
offence under Sections 341, 324, 307, 504 and 506 read
with 34 of IPC. Being aggrieved by the judgment of
conviction and order on sentence, accused No.2/appellant

has preferred this appeal.

o. Learned counsel for the appellant would submit that
the judgment of the trial Court is contrary to well
established principles of law. Same suffers from legal
infirmities. It is alleged that, though stone was lifted by
the accused No.2 to dump on the victim, no stone has

been seized from the spot.

10. PWI1-Kishore stated that, other witnesses who have
supported the case of the prosecution partially, are close

friends of the victims. The victims also stated that after



NC: 2026:KHC:8780
CRL.A No. 1035 of 2014

the incident, people of their side came. Referring the other
witnesses clearly reflects that the witnesses are friends
and team-mates of the victim and admitted the fact that
there was rivalry between the two on account of Ganesha
Festival, which adds credence to the fact that due to the
rivalry, the other witnesses have supported the story of
the complainant. PW1 has stated that he does not know
who has assaulted the victim and that it was dark and he
could not see the assaulter. Another withess says that
from the house of one Vishwanatha, the place of incident,
is not visible. PW3 has stated that they were waiting near
the shop of one Kishore, at that time, they received
information and rushed to the spot. PW3 showed his
ignorance as to who has assaulted. There is no case that
the appellant has assaulted any of the victims. Even there
is no evidence to show that he has committed the offence
punishable under Sections 341 and 324 IPC. The trial

Court has failed to appreciate the material on record in
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accordance with law and facts. Hence, it is sought to allow

this appeal.

11. Smt. N.Anitha Girish, the learned HCGP would submit
that the trial Court has properly appreciated the material
on record in accordance with law and facts and sought for

dismissal of the appeal.

12. Having heard the arguments on both sides and on
perusal of the materials placed before this court, the
following points would arise for my consideration:

(i) Whether the judgment of conviction and
order on sentence passed against the accused
no. 2/appellant suffers from legal infirmities and

calls for interference by this Court.
(ii) What order?

My answer to the above points are as under:
Point No.1 in Affirmative
Point No.2 as per final order.
13. I have examined the materials placed before this

Court. It is the case of the prosecution that, the
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Mangalore Rural Police submitted the charge sheet against
the accused Nos.1 to 3 for the offence under Sections 341,
324, 307, 504 read with 34 of IPC. It is alleged by the
prosecution that, on 14.09.2010 at around 06.30 p.m. in
Kannoor Village, within the limits of Mangalore Rural Police
Station under the pretext of previous ill-will, all the
accused having common object voluntarily restrained CW1
and CW2 while they were proceeding on road and
prevented them from proceeding further. In furtherance of
common intention, the accused voluntarily caused hurt to
CW1-Suresha and CW2-Santosha. The accused abused
CW1 and CW2 in filthy language and threatened them.
Accused No.1-Lathish Naik voluntarily caused hurt to CW1
and CW2 and stabbed on their chest, back, neck and other
parts of the body with a knife known as 'Kolibalu' which is
used as a weapon, thus caused bleeding injuries to them.
Accused No.2 attempted to kill CW2 using a stone.
Accused No.3 has committed criminal intimidation by

threatening CW1 and CW2 with an intention to cause
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alarm to them. Thus, the accused have committed the
offence punishable under Sections 341, 324, 307, 504

read with 34 of Indian Penal Code.

14. To prove the guilt of the accused, prosecution has
examined in all, fifteen witnesses who were marked as
PWs.1 to 15. Seventeen documents were marked as
Exhibits P1 to 17 and eight material objects marked as

MO.Nos.1 to 8.

15. The genesis of the case arises from Exhibit P11-

complaint filed by PW11-Suresh which reads as under:

‘T DT IVIITY) T0oTeT  VDeBwoN DodwNDBER.
Do) DTT 80 BUT DB3FES. B DI ZeOeaw
14.09.2010 Tord) o DFJeD TR DR JoBeeA
Nsedped 3B D02Y) TdDT  DeTo05TT  ToeDNNERY
BREBLS 20w ST P8 BeSTYSE B30 I BB
ZeerHdE IDah I Sdad AT et I elest
DOVTDH OB 3N oD I, ¥3 SBD O WSIene
WD, Bed DBDIDY ot TeP O 3T 3,;0hAT
3pe? IPR03B 3RO IIK DR FoFeeRIT SDTI.
D) DR AR e, BeBTY). I, weed Bees I, wWe3
vde 3OT R3S 3TpeT* BT @ J0BZeeR Vo00DEITID
Torte STD WoBD 8N WTINW LB BRDD. OIS
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2200db03 39T 0T SN o Worid T, Bt Hoed
3023 MOPTNDIT. KoFeeaddN fed, oF 31, oF of
23N, OF wend,, Fetd, 2N, Noded IVBT MAPTNHIT,
s BpdUe Foeed, 37T’ TID Jed BFBY Foll RVQYTOE
s3I BVBBD. FBD BOF TB IDWORY WY
GpeNairon 333, JebATT. & FuS IBoen G O Fozk
RDTd 630 notd BADIT. OTANW IBAT BIddomen
MabNPos ToR) FOIT WENON 08 SADIT. IF, BR B0
13.08.201000th BoBRatO) BT nEed Sweapaed, Sevf
SEODE doedddy  FeDTNBd IR BeU IR
eUEeBDOT 02zt DI AFEeTHD IBW AOD wedT
32 MoDed MRy, S8 &0 TrB B IDITING.
SHTO0T O[T Heed 3 SRR FF BHATIBD S
2003 A0EIZeR."

16. On the basis of complaint filed by injured Suresh,
police have registered the case against accused in Crime
No.248/2010 for the offence under Sections 341, 324,
307, 504, 506 read with 34 of IPC. PW11-Suresh said to
be the complainant who is examined as PW11, has
deposed in his evidence that, on 13.09.2010 there was a
Ganesha procession at Shivanagar. There was an
altercation between the members of his group and the

group of the accused. While removing ‘gujju’, planted for
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the purpose of Ganesha Festival, the quarrel began
between two groups. The accused assaulted him and
Santhosh with ‘Kolibalu’. He, as well as Santosh, sustained
bleeding injuries. Accused No.2 had tried to hit him and
Santhosh with a stone. Sri Lakshminarayan intervened and
therefore, he escaped from getting injured. The witness
stated that the clothes which were worn at the time of
incident were blood stained. He, along with Santhosh,
were taken to Kankanady Hospital by the witness
Santhosh in an Auto Rickshaw. On the next day, police
came and took the statement of PW11 which is marked as
Ex.P11. He identified ‘Kolibalu’-M0O.1, which was used for
the commission of offence. He also identified the clothes
which were worn by Santhosh at the time of incident, as
per MO.Nos.5 to 8. Further, he has deposed that even on
the previous day there was a quarrel, and the accused had

assaulted him with intention to kill him.

17. PW1-Kishore has deposed in his evidence that, on

14.09.2010 between 05.30 to 06.00 p.m. when he was
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near his shop along with his friend Santhosh, the said
Santhosh received a phone call regarding an incident and
immediately he, along with the said Santhosh went in their
scooter where they found Suresh and Santhosh injured.
Immediately, they got shifted to Father Muller's Hospital,

Kankanady and were admitted as inpatients.

18. PW12-Santhosh, who is the other injured eye-
witness has deposed in his evidence that, on 13.09.2010
there was an altercation between him and the accused
while removing the ‘gujju’ planted for the purpose of
Ganesha Festival. When he along with Suresh were
proceeding with ‘gujju’, accused No.2 and 3 have
wrongfully restrained them and the accused No.1 was also
present at that time. Accused No.1 criminally intimidated
to take away their life and assaulted them with ‘Kolibalu’
on neck, palm, stomach and chest. He had also assaulted
Suresh on his chest and back with ‘Kolibalu’.
Lakshminarayan, Santhosh, Pushparaj rushed there and

on seeing them, all three accused have fled away from the
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scene of offence. In the meantime, accused No.2-Brijesh
had tried to assault them with stone. Lakshminarayan
intervened and saved him. The victim stated that if
Lakshminarayan had not intervened in the matter, the
accused would have killed him by thrashing with a stone.
After the incident, both injured were taken to Father
Muller's Hospital in an auto-rickshaw. They have taken
treatment for about 15 days as inpatients. He identified
the weapon used in the commission of offence as MO.No.1

and clothes of both injured as MO.Nos.5 to 8.

19. PW13- Lakshminarayan, who is the eye witness to
the incident has deposed in his evidence that, on
13.09.2010 there was a Ganesha Festival and he along
with Santhosh, Suresh, Santhosh @ Munna, Pushparaj and
Vamana Salian have participated in the said procession.
On 14.09.2010, while they were removing ‘gujju’ planted
for the purpose of Ganesha Festival, accused Nos.1 to 3
suddenly came and proclaimed that they will finish up

Suresh and Santhosh and the accused No.l1 took out
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‘Kolibalu” and stabbed Santhosh and Suresh causing
bleeding injuries. Both Suresh and Santhosh fell down and
in the meantime, accused No.2 took up a big stone to
thrash on Santhosh. The witness further stated that he
had intervened and managed to save Santhosh.
Thereafter, all the three accused went away from the
scene of offence. He, along with Santhosh @ Munna,
Kishore took the injured to the hospital in an auto-
rickshaw. The medical officer had handed over the clothes
which were worn by the injured Suresh and Santhosh to
the police when the police had come to the Kodakkal to
draw the mahazar as per Exhibit P3 and seized MO.Nos.1

to 5.

20. PW14-Vamana, who was another eye-witness to the
incident has deposed in his evidence that there was an
altercation between the accused Santhosh and Suresh on
13.09.2010 and on the next day when Santhosh and
Suresh were removing the ‘gujju’, the accused Nos.1 and

2 came there and assaulted Santhosh and Suresh with



-15 -
NC: 2026:KHC:8780
CRL.A No. 1035 of 2014

‘Kolibalu’. They had sustained bleeding injuries and both of
them had fell down. Lakshminarayana prevented accused
No.2 when he tried to thrash a stone on Santhosh.
Otherwise, Santhosh would have died on the spot. The
witnesses stated that with an intention to take away lives
of Suresh and Santhosh, accused had stabbed him with
‘Kolibalu’. The clothes which were worn at the time of

incident were taken to Father Muller's Hospital.

21. Further, he has deposed that on 22.09.2010 police
summoned him along with Rakesh to the Police Station.
Accused No.1 was in the station and he has stated that he
would show ‘Kolibalu’. Accordingly, he went along with
police and accused No.l-Lathish was in the police jeep.
The police took him to the house of Lathish as directed by
him. Accused No.1 went inside the house and produced
‘Kolibalu” and T-shirt before the police. The police have

seized the said articles under seizure mahazar Ex.P4.
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22. During the course of cross-examination by Public
Prosecutor, after treating PW1-Kishore as hostile withess
with the permission of the Court, he has categorically
denied the statements said to have been recorded by the
Investigating Officer under Section 161 of Cr.P.C which is

marked as Exhibit P1.

23. PW2-Pushparaj has deposed in his evidence that on
14.09.2010 at 06.30 p.m., he, along with Santhosh,
Suresh, Lakshminarayan and Vamana were returning from
Ganesha Festival and when they came near Chethana
Wines at Kodakkal, it was around 06.30 p.m. and accused
Nos.1 to 3 came and wrongfully restrained Santhosh and
Suresh by proclaiming that they will take away their life,
abused them in filthy language and accused No.1 took out
a Kolibalu and assaulted both CW1 and CW2 on their
chest, waist, neck, stomach etc. As a result, both injured
fell down. Thereafter, accused No.2-Brijesh tried to assault
them with a stone. In the meantime Lakshminarayana

intervened and pulled accused No.2 back. Otherwise,
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accused No.2 would have killed Santhosh. Further, they
have deposed that he along with Kishore took the injured
Santhosh and Suresh in an auto-rickshaw to Father
Muller's Hospital, Kankanady. Accused No.3-Ganesh was
also present at the scene of offence and was instigating
accused Nos.1 and 2 to commit the offence. The witness

identified the weapon which is marked as MO.No.1.

24. PW3-Santhosh has deposed in his evidence that, on
14.09.2010 at around 06.30 p.m., he was standing near
the shop of Kishore at Kodakkal. At that time, he received
a phone call from Lakshminarayan, who informed that
there was a quarrel near one shop and immediately he
went to the shop where Suresh and Santhosh were found
with bleeding injuries and he had seen accused Nos.1 and
2 running away from the scene. Further, he has deposed
that clothes which were worn by Santosh and Suresh were
torn and blood stained. He along with Pushparaj, Kishore
Rebello, have taken injured Santosh and Suresh to

Kankanady Hospital. He has not stated anything against
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the accused and has turned hostile. He has also
categorically denied the statement recorded by the
Investigating Officer under Section 161 of Cr.P.C which is

marked as Exhibit P2.

25. PW4-Rakesh Salian, said to be the attestor to the
spot mahazar at Ex.P3, has not supported to the case of

the prosecution.

26. PWS5-Vishwanathan, who is an hearsay witness has

not deposed anything against this accused.

27. PW6-Dr. Sebastian Mathias has deposed in his
evidence that, on 14.09.2010, he examined the injured
Santhosh and Suresh and issued wound certificates as per
Exs.P5 and P6. The Doctor stated that all the injuries
sustained by the injured were simple in nature. He has
also deposed in his evidence as to the issuance of Report

as per Exs.P7 and P8.

28. PW7-Shreedhar has deposed as to the seizure

mahazar marked as Ex.P3.
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29. PWS8-B.P.Purandar, Police Constable has deposed in

his evidence as to the submission of FIR to the court.

30. PWO9-P.Keshava, Head Constable and PW15-
Prakash.K, Police Inspector have deposed as to their

respective investigation.

31. PW10-Manjunath, Police Constable has deposed as to

the handing over of the material objects to the FSL.

32. On careful examination of the entire materials on
record and the oral evidence of prosecution witnesses
PWs.11, 12, 13 and 14 and contents of Exhibit P11, it is
crystal clear that, in Ex.P1-Complaint, the complainant has
not stated that accused No.2 tried to thrash a stone on
PW11-Suresh and PW12-Santhosh. Though there is no
allegation against accused No.2-Brijesh in the complaint,
subsequently before this Court, for the first time, the
material prosecution witnesses have deposed that the
accused No.1 tried to thrash the stone on the injured.

Even the stone said to have been used for the commission
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of offence was not seized by the Investigating Officer. The
Investigating Officer has not explained anything as to non-
production of the stone said to have been used for the

commission of offence.

33. Wound certificates, Exhibits P5 and P6 pertaining to
the injured Suresh and Santhosh does not reveal as to the
name of the accused and the alleged weapons used for

commission of offence.

34. Viewed from any angle, I do not find any cogent,
convincing, clinching and corroborative evidence against
accused No.2/appellant to convict him for the offence
under Sections 341 and 324 read with 34 of Indian Penal
Code. The trial Court has failed to appreciate the materials
on record in proper perspective and convicted the accused,
which is not sustainable under law. Hence, I answer point
No.1l in Negative.

Regarding Point No.2:

35. For the aforesaid reasons and discussions, I proceed

to pass the following:
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ORDER

(i) Appealis allowed,;

(il) The judgment of conviction and order on
sentence dated 25.10.2014 passed in SC.N0.46/2011 by
the Principal Sessions Judge, Dakshina Kannada,
Mangalore, is set aside;

(iii) Accused No.2/appellant is acquitted of the
offence under Sections 341 and 324 read with 34 of Indian
Penal Code;

(iv) The trial Court is directed to refund the fine
amount if any deposited by the accused No.2/appellant;

(v) The bail bond of the accused No.2/appellant
shall stand cancelled;

Registry is directed to send copy of the judgment

along with the Trial Court records to the concerned Court.

Sd/-
(G BASAVARAJA)
JUDGE

DHA
List No.: 1 SI No.: 81



