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IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 3R° DAY OF SEPTEMBER, 2026

BEFORE
THE HON'BLE MR. JUSTICE M.G.S. KAMAL

WRIT PETITION NO.17181 OF 2023 (APMC)

BETWEEN:

THE KARNATAKA STATE CO-OPERATIVE
MARKETING FEDERATION LTD.,
NO.8, CUNNINGHAM ROAD,
BANGALORE-560 052,
REPRESENTED BY ITS
MANAGING DIRECTOR.
REGISTERED IN CO-OPERATIVE SOCIETIES ACT.
...PETITIONER

(BY SRI. JAYAKUMAR S. PATIL , SENIOR COUNSEL FOR
SRI. CHANDRAKANTH R. PATEL., ADVOCATE)

AND:

1. THE STATE OF KARNATAKA
REPRESENTED BY ITS
SECRETARY TO THE
DEPARTMENT OF CO-OPERATION,
GOVERNMENT OF KARNATAKA,
BANGALORE-560 001.

2. THE DIRECTOR
AGRICULTURAL PRODUCE MARKETING,
RAJ BHAVAN ROAD,
BANGALORE-560 001.

3. THE AGRICULTURAL PRODUCE
MARKETING COMMITTEE
KOLAR DISTRICT,
KOLAR-563 101,
REPRESENTED BY ITS SECRETARY.



4 . THE DEPUTY COMMISSIONER
AND ADMNISTRATOR TO THE KOLAR APMC,
KOLAR DISTRICT,
KOLAR-563 101.

...RESPONDENTS

(BY SRI. MANJUNATH RAYAPPA, AGA FOR R1, R2 AND R4;
SRI. P.S. RAJAGOPAL., SENIOR COUSNEL FOR
SRI. JOSEPH ANILKUMAR A., ADVOCATE FOR R3)

THIS WRIT PETITION IS FILED UNDER ARTICLES 226
AND 227 OF THE CONSTITUTION OF INDIA, PRAYING TO
QUASH THE IMPUGNED MEETING PROCEEDINGS OF R-3 AND 4
DATWD 03.07.2023 VIDE ANNX-ZE, THE IMPUGNED ORDER
NO.KRUMAAEE/ABEVE/MYAPRA/505/2005 DATED 06.07.2023
PASSED BY THE R-2 VEDE ANNX-ZE1 AND THE IMPUGNED
ORDER NO.KRUUMASA.KO.215/2023-24 DATED 10.07.2023
PASSED BY THE R-3 VIDE ANNX-ZF AND ETC.

THIS WRIT PETITION HAVING BEEN HEARD AND
RESERVED ON 19.08.2026 FOR ORDER COMING ON FOR
PRONOUNCEMENT THIS DAY, THIS COURT MADE THE
FOLLOWING:

CORAM: HON'BLE MR. JUSTICE M.G.S. KAMAL



CAV ORDER

1. Petitioner-Karnataka State Co-operative Marketing
Federation Ltd., is before this Court seeking following

reliefs:

"I. Issue a writ in the nature of certiorari quashing the
impugned meeting proceedings of Respondent No.3 and 4
dated 03.07.2023 in Annexure-ZE, the impugned order
No.KruMaaEe/Abeve/Nyapra/505/2005 dated 06.07.2023
passed by the respondent No.2 in Annexure-ZE1 and the
impugned order NO. KruUMaSa: Ko: 215/2023-24 dated
10.07.2023 passed by the Respondent No.3 in Annexure-
ZF.

ii. Issue in Writ in the nature of mandamus directing to the
Respondent No.2 and 3 to execute the sale deed as per
condition No.27 of the lease-cum-sale agreement dated
25.04.2005 in Annexure-D and allow the petitioner
Marketing Federation to develop the land in question to
benefit the local farmers.

iii. Such order direction or order or writ as may deem fit to
this Hon'ble Court may kindly be issued, in the interest of
Justice and equity."

2. Case of the petitioner-Society in brief is;

2.1 That petitioner-Society was allotted 4 acres of vacant land
in APMC Yard, Kolar on 13.03.1992 by respondent No.3-
APMC. A revised Order dated 02.09.1992 was passed by
respondent No.2 allotting 4 acres and 4 guntas of land in
favour of the petitioner-Society without change in any
conditions mentioned in the earlier Order dated

13.03.1992.

2.2 That allotment of the said land was for the purpose of

construction of cold storage and petitioner had



established 2500 Metric Ton capacity of cold storage unit

during the year 1994-95.

2.3 That subsequently petitioner-Society had made several
representations to respondent No.2 calling upon them to
execute and register deed of conveyance in respect of
aforesaid land in its favour. However, the said requests

were not considered.

2.4 That on 25.04.2005, Administrator had registered a
lease-cum-sale agreement in favour of the petitioner.
Pursuant to the said lease-cum-sale agreement on
18.02.2011, the Joint Director (Project) Agricultural
Marketing Department, Bangalore approved and passed
an order giving permission to the petitioner-Society to put

up construction of shed on the land allotted.

2.5 That by letter dated 22.02.2012, President of APMC, Kolar
had requested petitioner to return 2 acres of land out of 4
acres allotted for the purpose of establishment of Bio-gas

unit.

2.6 That the petitioner-Society in its reply letter dated

28.03.2012, Karnataka State Co-operative Marketing



2.7

2.8

2.9

Federation Ltd., had stated that it had already
constructed 1000 Metric Tons capacity of godown for
storage of fertilizers and agricultural produce. As such, it

required the land for its own purposes.

By another letter dated 07.07.2012, petitioner-Society
had informed respondent No.2 that in addition to 2,500
metric tons capacity of cold storage and 1,000 metric
tons of capacity of godown, the petitioner had proposed
to construct 2,000 metric tons capacity of godown in the
same premises and the project proposal had been sent to

NCBC, New Delhi.

That the petitioner had already complied with the
conditions stated in the original allotment letter and was
intended to take up construction of godown on the said

land.

That by a letter dated 09.04.2014, the concerned Ministry
of Government of Karnataka had again called upon the
petitioner-Society to return 2 acres of land to respondent
No.3, out of 4 acres of land allotted to the petitioner-

Society.



2.10

2.11

2.12

2.13

Respondent No.2 had passed an order dated 18.04.2013,
stating that 2 acres of land, out of 4 acres of land was
vacant and there was no program for developmental

activities.

Petitioner challenged the said order by filing a writ
petition in  W.P.N0.24143/2013. By Order dated
20.03.2015, this Court set-aside the said order and
directed the parties to approach respondent No.2 by

keeping open all the contentions.

That during the pendency of the said petition in
W.P.N0.24143/2013, respondent No.3 had issued a show
cause notice dated 20.03.2015 to the petitioner-Society
to show cause as to why, 2 acres of land should not be

forfeited.

Respondent No.3, however further issued a notice dated
07.04.2015 calling upon the petitioner-Society to stop
construction work on the remaining 2 acres of land, out of
4 acres within three days from the date of receipt of the

notice.



2.14 That petitioner-Society issued a communication dated

2.15

2.16

2.17

2.18

25.04.2015 to respondent No.2 stating that there is huge
demand for godown in APMC Yard, Kolar. As such,
construction of godown of 2500 metric ton capacity on 2
acres of land was for the benefit of agriculturists and the

societies.

That petitioner-Society issued two letters dated
25.04.2015 and 30.05.2015 to respondent No.3 seeking

time to reply to the show cause notice dated 20.03.2015.

That by communication dated 24.06.2015, petitioner-
Society sought permission of the respondent No.3 to put
up construction of 2500 metric tons capacity of godown
on the remaining 2 acres of land and requested not to

cause obstruction in the construction work.

That on 08.07.2015, Board of respondent No.3 conducted
emergency meeting by passing resolution permitting the
petitioner to put up construction of 2,500 metric tons

capacity of godown on the remaining 2 acres of land.

That by letters dated 22.06.2015, 29.07.2015 and

14.09.2015, petitioner  sought  permission from



2.19

2.20

2.21

respondent Nos.1 and 2 to put up construction of 2,500
metric tons of godown on the said remaining 2 acres of

land.

However, by Order dated 30.09.2015, respondent No.1

proceeded to forfeit 2 acres of land from the petitioner.

That the petitioner-Society issued a letter dated
05.10.2015 to the Concerned Minister requesting seeking
cancellation of Order of Forfeiture dated 30.09.2015

issued by respondent No.1.

This followed up by subsequent correspondence dated
13.10.2015 and 20.10.2015. Pursuant to which,
respondent No.3 conducted emergency meeting on
11.11.2015 and passed the resolution permitting the
petitioner to put up construction of 2,500 metric tons

capacity godown on remaining 2 acres of land.

2.22 That the respondent No.1, in the meanwhile had issued a

circular dated 01.08.2016, directing respondent No.3 to
take possession of 2 acres of land from the petitioner and

utilize the same for the benefit of respondent No.2.



2.23

2.24

2.25

2.26

That there is no 2 acres of vacant land available as
claimed by respondent No.2. The land consists of
transformer yard, borewell, electrical cable and is divided

by high tension line.

Aggrieved by the orders dated 30.09.2015 and the
circular dated 01.08.2016, petitioner preferred a writ
petition in W.P.N0.51354/2016 and interim order of stay
was granted. That when the matter was pending and
during COVID-19 pandemic situation, respondent No.3
written a letter dated 28.04.2021 to the petitioner-
Society requesting to use road/land of the petitioner-

Society to implement COVID-19 guidelines effectively.

By letter dated 29.04.2021, Deputy Commissioner, Kolar
District had requested the petitioner-Society to utilise

their land to implement COVID-19 guidelines.

That petitioner-Society by letter dated 05.05.2021
granted temporary permission to APMC, Kolar to use the
said vacant land on a condition that same shall be

returned after relaxation of COVID-19 restrictions.



2.27

2.28

2.29

2.30

2.31
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Subsequent to COVID-19 pandemic petitioner issued
letters dated 24.12.2021, 03.11.2022 and 30.05.2023
requesting the Deputy Commissioner, Kolar to remove
the temporary illegal sets, put upon the land and to hand

over the same as COVID-19 restrictions were relaxed.

Pursuant to which by communication dated 14.01.2022,
Deputy Commissioner, Kolar issued a letter to respondent
No.3-APMC directing to remove the temporary legal

structures and to hand over the land to the petitioner.

In the meanwhile, the Commissioner, Department of
Agriculture had written letter dated 07.01.2023 to the
petitioner directing petitioner to store fertilizers under

buffer stock scheme for the season 2022-2023.

By Order dated 01.03.2023, this Court allowed the writ
petition in W.P.N0.51354/2016 and directed respondent
No.3-APMC to initiate appropriate action against the

petitioner-Society.

Subsequent thereof, respondent No.3 issued notice dated
18.05.2023 to the petitioner stating that the forfeited 2

acres of land was allotted to respondent No.3.
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That petitioner by communication dated 25.05.2023
sought time to file objection to the said notice dated
18.05.2023. A second notice dated 30.05.2023 was
issued to the petitioner by respondent No.3 stating that
the 2 acres of land was forfeited on account of violation of
the condition No.3 of the Order dated 13.03.1992 and
additional conditions imposed in the communication dated

23.02.2005.

That on 16.06.2023, petitioner filed a statement of
objection stating that he did not violate condition No.3 of
Order dated 13.03.1992 or the additional conditions
imposed in communication dated 23.02.2005. The
petitioner-Society also pointed out that in the lease-cum-
sale agreement dated 25.04.2005, condition No.27
provided, the petitioner-Society to utilize full land within 3
years from the date of sale deed and if the land was not
utilized within the said period, the Marketing Committee

shall have absolute right to forfeit the said land.

That since no sale deed was executed in favour of the

petitioner-Society, in terms of the condition No.27 of the



2.35
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lease-cum-sale agreement under 25.04.2005, there was

no question of any violation of the terms of allotment.

That the respondent No.3 was not ready to execute the
sale deed in favour of the petitioner. On the other hand, it
has obstructed in petitioner putting up the construction

over the land.

2.36 That respondent No.3, thereafter issued a notice dated

2.37

2.38

19.06.2023 fixing the meeting on 23.06.2023 at
11.30 a.m., to discuss about the disputed land in
question. In the said meeting, the Deputy Commissioner
Kolar acting as Administrator had resolved to inspect the

spot on 26.06.2023 and to identify the land in question.

Accordingly, on 26.06.2023, the Deputy Commissioner
conducted the spot inspection and identified the land in
question in the presence of petitioner and respondent

No.3.

However on 03.07.2023, without notice to the petitioner-
Society, the Deputy Commissioner and respondent Nos.3
and 4 had conducted meeting and passed an Order dated

06.07.2023 forfeiting the land in question.



2.39

2.40

3.1
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Accordingly, an order of forfeiture dated 10.07.2023, has
been passed in exercise of the power conferred under
Section 9(2) of the Karnataka Agriculture Produce
Marketing (Regulation and Development) Act, 1966

(hereinafter referred to as "the Act, 1966").

Being aggrieved, petitioner is before this court seeking
quash of the aforesaid orders dated 03.07.2023,
06.07.2023 and 10.07.2023 and for direction to the
respondent Nos.2 and 3 to execute sale deed in terms of
condition No.27 of the lease-cum-sale agreement dated

25.04.2005.

Objection statement has been filed by respondent No.3,

contending inter-alia:

That the petitioner-Society had earlier challenged the
order of forfeiture in W.P.No0.51354/2016, which was
disposed of, reserving liberty to the respondents to
initiate appropriate actions against the petitioner-Society
for violation of Condition No.3 of Order dated 13.03.1992
passed by respondent No.1 and the additional condition
imposed in Communication dated 23.02.2005 issued by

respondent No.2.



3.2
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That in compliance with said order respondent No.3 had
issued notice dated 18.05.2023 and second notice dated
30.05.2023. It is after issuance of second notice
petitioner had submitted untenable written statement on
16.06.2023, for the first time taking up the specific
ground of non-execution of sale deed in terms of the

condition No.27 of lease cum sale agreement.

3.3 That in furtherance thereof, respondent No.3 had issued a

notice on 19.06.2023 calling upon the petitioner to attend
the meeting scheduled on 23.06.2023 and a joint
inspection was conducted. In which, the land was
identified in the presence of the petitioner. It is only
thereafter, resolution dated 03.07.2023 was passed,

resulting in order dated 10.07.2023, forfeiting the land.

3.4 Admittedly, petitioner was allotted 4 acres and 4 guntas

3.5

of land and has not put up any construction as per

condition No.3 of letter of Allotment dated 13.03.1992.

That condition No.4 of lease-cum-sale agreement
specifically provides that in case of non-compliance of
Condition Nos.1 to 3, the allotment stands cancelled. As

such, respondent No.3 had exercised his rights under



3.6

3.7

3.8
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Section 9(2) of the Act, 1966 and passed the order after

providing opportunity to petitioner.

That though the petitioner claimed to have constructed
cold storage, the same is not functioning. The power
supply to the said cold storage has been disconnected for
many years. A letter in this regard has been issued by the

BESCOM.

That even the godown claimed to have been put up by
the petitioner-Society has become defunct as no activities
are being carried on. Petitioner had obtained stockist
license up-to year 2006 to 2007 from the Marketing
Committee to store notified agricultural produce in the

cold storage, which has also not been renewed.

That no documents are furnished by the petitioner
showing its turnover, indicating any activities being
carried on the said land. That there are 652 licensed
traders, 344 Commission Agents and other market
functionaries carrying on the business in the market.
There is an increased demand for notified agriculture

products year after year, which has led to congestion of



3.9
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loading and unloading, trading and moving of the vehicles

causing inconvenience to the market users.

The un-utilized 2 acres of land is required to cater to the
said requirement. That in terms of the Karnataka
Agricultural Produce Marketing (Regulation of Allotment of
Property in Market Yards) Rules, 2004, (hereinafter
referred to as "the Rules, 2004") which came into effect
on 09.07.2004, two kinds of allotment are possible, one
on lease-cum-sale basis, another on leave and license

basis.

3.10 Allotment of land under lease-cum-sale basis is governed

under Rule 10(ii) of the Rules, 2004. Rule 10(ii),
provides for execution of lease-cum-sale agreement. Rule
10(vii) provides for execution of lease-cum-sale
agreement after 10 years of the agreement not cancelled.
As such, the Marketing Committee has no power to
execute the sale deed directly without being lease-cum-

sale agreement having spent its 10 years of period.

3.11 Reliance placed on to the condition No0.27 is incorrect.

Hence, sought for dismissal of the petition.
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Sri. Jayakumar S. Patil, learned counsel appearing for Sri.
Chandrakanth R. Patel, learned counsel for the petitioner-
Society, reiterating the contents of the petition averments

submitted;

That the impugned order forfeiting 2 acres of land out of
4 acres, has been passed in purported exercise of power

under Section 9(2) of the Act, 1966.

That Section 9(2) of the Act, 1966 does not give such
power to the respondents to forfeit the land. That Section
9(2) of the Act, 1966 does not confer any power on the
respondent No.3-Marketing Committee as an independent
power to forfeit an already allotted land or to resume the

right of an allottee on an allegation of non-utilization.

Power to deal with, hold, lease and sell or transfer the
property cannot be equated with power to impose drastic

consequences of forfeiture on the existing allottee.

That in the absence of precise source of power and
authority demonstrate compliance with requirement of
such power, respondent-Authority cannot rely upon the

provisions of Section 9(2) of the Act, 1966, enabling them



4.5

4.6

4.7
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to forfeit the land which is not expressly conferred on

them.

Power to possess and deal with property is different from
power to forfeit the allotment already made. That if the
respondent-Authority contend that forfeiture is
permissible, they must establish precise statutory or
contractual source of that power to satisfy the condition
attached to it. If the source is allotment of condition or
the lease cum sale agreement, respondents are bound to
express the terms of the instrument and cannot invoke
Section 9(2) of the Act, 1966 to enlarge the scope of the

contractual power.

That Section 9(2) of the Act, 1966 cannot be used as a
substitute for specific forfeiture provision and cannot be
used to circumvent the limitation contained in lease cum

sale agreement.

That even if the respondents seek to trace alleged
forfeiting power to condition No.27 of the lease cum sale
agreement dated 25.04.2005, condition necessary to
invoke said clause has not been satisfied. Said conditions

contemplate utilization of entire land within the stipulated



-19 -

period from the date of execution of deed of sale and the

deed of sale has never been executed.

4.8 As such, respondents cannot contend that contractual
period commenced and expired, creating a default.
Condition No.27 cannot be re-written by deleting the
words relating to execution of deed of sale and
substituting some other date as the commencement date.

Contractual condition must be read as it stands.

4.9 That the petitioner himself had repeatedly sought for
execution of deed of sale and authorities had directed
execution of said deed of sale, failure to execute the deed

of sale cannot be attributable to the petitioner.

4.10 That respondents having failed to perform their obligation
of executing the sale cannot rely upon their failure to

impose forfeiture on the petitioner.

4.11 That respondents cannot take advantage of their own
wrong. Even assuming their existing contractual power of
forfeiture, in the absence of foundational jurisdiction fact,

such exercise cannot be established.



4.12

4.13

4.14

4.15
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Non-utilization of land is baseless, as the respondent-
authorities themselves had considered the proposal of the
petitioner-Society for construction and had granted

permission from time to time.

That Board of the respondent-APMC had also passed
resolution permitting construction of 2,500 metric tons
capacity of godown on the remaining 2 acres of land. The
said documents are contemporaneous demonstrating the
competent authorities themselves recognizing petitioner-
Society's continuous entitlement and requirement to

utilize the remaining land.

That respondents having accepted the proposal of
petitioner-Society cannot contend to the contrary. That
the portion of the land which is alleged to be vacant has
been utilized by the petitioner for establishment of
infrastructures including transformer facility, borewell
electrical cables and High Tension lines and has been
used as access, parking and sanctioned development of

storage facilities.

That respondents were required to consider the actual

physical and functional utilisation of the land, rather than
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4.17
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treating every portion upon which the building had not

been completed as not utilized.

That petitioner-Society in their reply to the notice had
raised the specific condition No.27 and non-execution of
sale deed. Though inspection was conducted on
26.06.2023 and respondent proceeded with further
deliberation on 03.07.2023, no opportunity was afforded

to the petitioner.

That the material objections raised to the petitioner have
not been addressed. Even assuming there was some
deficiency or delay in development, the same cannot
result in drastic consequences of forfeiting 2 acres of land
after more than 3 decades of possession, which is
disproportionate. Petitioner is a Co-operative institution

catering to the requirement of general public.

Respondents cannot misread the liberty granted by this
Court in the earlier writ petition. Such liberty cannot be
used to dispense with the jurisdiction, natural justice and
proper interpretation of lease cum sale agreement and

consideration of petitioner's objection.
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5.2

5.3
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Contending as above, sought for allowing of the petition.

Sri. P. S. Rajagopal, learned Senior counsel appearing for

the respondents submitted;

That the power of forfeiture in instant case is emanating
from condition Nos.3, 4, 5 and 6 of letter of Allotment
dated 13.03.1992, in terms of which, petitioner-Society
was required to construct cold storage within 2 years,
failing which, it was explicitly provided that the land

allotted would be forfeited.

Referring to condition Nos.2, 3, 4, 17, 19, 20, 22, 23, 26
and 27 of the lease cum sale agreement dated
25.04.2005, submitted that conditions imposed in letter
of Allotment requiring construction of cold storage has

been reiterated in condition Nos.22, 23 and 26.

Referring to condition No.27, he submitted that the said
conditions cannot be read in isolation to the conditions
enumerating in the allotment letter and under condition

Nos.22, 23 and 26.
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5.4 That the order dated 13.02.2023 passed in

5.5

5.6

W.P.N0.51354/2016 and submitted that the Co-ordinate
Bench of this Court at paragraph Nos.7, 8 and 9 of the
said order had considered the power vested with the
respondent-Marketing Committee to forfeit the land under
Section 9(2) of the Act, 1966, subject to the approval of

the Director of the respondent-Agricultural Committee.

That recognizing such power, the Co-ordinate Bench of
this Court had directed respondent No.3 to initiate
proceeding against the petitioner for violation of the
condition No.3 of the order dated 13.03.1992 and the
said order has attained finality. Therefore, it was not open
for the petitioner-Society to question the forfeiture made
by the respondent-Authorities under Section 9(2) of the

Act, 1966.

That admittedly out of 4 acres of land allotted, only 2
acres of land has been utilized by the petitioner. That the
land was allotted for the purpose of construction of cold
storage. However, the petitioner-Society has sought to

divert the utilization.
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5.7 Referring to the reply notice issued by the respondents as
per Annexure-ZD3 submitted that even according to the
petitioner-Society they were unable to utilise the entire
extent of land and that they had temporarily suspended

the Cold storage facility as there was no demand.

5.8 That the decision to forfeit the land has preceded by
issuance of two notices, joint spot inspection and only
thereafter the impugned order has been passed and
therefore, petitioner-Society cannot find fault with the
exercise of power conferred. As such, seeks for dismissal

of the petition.

6. He relied upon the judgment of the Apex Court in the
case of Bharat Sher Singh Kalsia Vs. State of Bihar
and Another' to submit that the terms of the agreement
are required to be read harmoniously and logically. That if
there is a conflict between the earlier clauses or the later
clauses, it is the earlier clauses that would prevail over

the later clauses.

7. He further relied upon the judgment of the Apex Court in

the case of Shiva Chander More and Others Vs.

' AIR 2024 SC 1071



.95

Lieutenant Governor and Others® to submit that the
petitioner-Society cannot raise the question of
respondent-Committee not having power to forfeit under
Section 9(2) of the Act, 1966, inasmuch as in the earlier
writ petition the said question was considered and the
matter was remitted to the respondent-Committee for
fresh consideration. As such, the earlier order would

operate as a constructive res-judicata.

8. Referring to the judgment of the Apex Court in the case
of ARCE Polymers Pvt. Ltd., Vs. Alphine
Pharmaceuticals Pvt. Ltd., and others®, he submitted
that as a rule and judicial policy, Court shall not allow a
litigant to take inconsistent position to gain advantage

through aid of judicial proceedings.

9. That the petitioner who had admittedly not utilized 2
acres of land even after three decades of allotment
cannot be allowed to approbate and reprobate and the
case of the petitioner would suffer from principles of

acquiescence and estoppel. In this regard, he relied upon

2(2014) 11 ScC 744

% (2022) 2 scc 221
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the judgment of the Apex Court in the case of Union of

India and Others Vs. N. Murugesan and others".

10. Heard and perused the records.

11. Annexure-A to the writ petition is an allotment letter
dated 13.03.1992, in terms of which, petitioner was
allotted 4 acres and 4 guntas of land admittedly for the
purpose of construction of a cold storage. The said letter
of allotment with the conditions attached thereto, reads

as under:

" BNIFEIS I0BT
8l aevees RS

&3 avooets Jerds0 sered,

Jolse, 11T DoesIdN O
2.2, Jo - 2309
eonswa-560001.

QFD:  g.ov.aRA  BPCRO-FIOEE  Ov% ADED DPODLS  SDTD DoBY  AJodS,
donsecd RSO Wtz @YonHDe 4 80 B, 8P E WETeD o0

Do &b,

e ;1) & Feieood e ﬁoszg: §X0:12:0908: 91, OF20F: 05.07.1991

2) FemTE ATerIE 8004 FovE VP EOBY JDWS, Worwedd wFT
T FORO TF FoX: D0B:eed:196:91-92, DTDOF: 03.03.1992.

3) 80€3 TerdE), &) 'aerR Honsedd Vg Fonied, &0 S08 Hpeos:
13-3-1992.

ol g3 V3 DosE D9onny depy & IV VoBew
BUIFEIE Ooz; TBSIT V20963 DFD VoBY. doavns efortsted @0 Fovg
Q@odabe) (FPFTT) 4 D80 BeT, @DYoNHDT FFanY DHFIEA ded wegdod
SIS BT, @ore FDO BdedT Eoeh 0w sdzroDdIVTE Dbk whabe

Dol OFrT Feowvmod 40x110 &3 &oea®, eomd HE074 de 20,000-00 503 &
FoFor FORMVAOTTLY SP0DL ARELL FIFNE Z4 VIT XPFE (D) wad 19660
TEo0 9(2) TRODY SNE BN,

*(2022) 2 scc 25
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1) T8 Fgovg A3 820 4 80 BV DB OF JDevew 40X10 8
Berrm, P00 Do Epa ef Dol add, g ooy DI B,

2) 7T6 &3c3)€rdru;)' abea evglezsa) erdwahtcise exde angfa’agn evaaleeAvaread.

& BdedT a)’efai):gi alreyae 208800 o R oplevlag Sjevy atregycie
Tovoady LAY ¢ BT FSNT, oD RRDET et FO AXRITRN
DBIOELCDDTe OB T oXwIe fgg?mﬁ :«‘ofgﬁm ORFTQ DVeDFTRL, DX
QuRITe FONY, BT @de POTLICE.

3) AIE B3IV Sepe TTDIL, QO DT BRI ADDEeTeR. & @Dpciedn dedo
& QDFANGTY AT BDETT), SXVEDRCLD BOSERGED XDVFES AQSOXD  AOTREE
OPFT BROODIB.

4) wotd Ty’ T8 eordPawadrT dbozet el Budexd depe fE JdEmey
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Condition No.3 as noted above, specifically commands
petitioner-Society to construct cold storage within two
years from the date of allotment. It also specifically
provides failure on the part of the petitioner-Society to

comply with the said condition would result in forfeiture of
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the land and such power is exclusively vested with the

Marketing Committee.

Condition No.4, further indicate that if the petitioner
decides not to put up the cold storage on the land
allotted, it has to surrender the allotted land to the

respondent-Marketing Committee.

Lease cum sale agreement, which has been executed on
25.04.2005, further provides for following condition
Nos.2, 3, 4, 17, 18, 19, 21, 22, 23, 26 and 27, which

reads as under:

"2)  The site/land allotted infavour of the allottee is impartiable
(non-divisible) under any or all circumstances and as such
remains always intact. The allottee shall hereby undertake
to commence and complete the construction of shop/shop-
cum-godown on the site/land before the time prescribed
hereinafter as per designs approved by the Market
committee.

3) The allottee shall apply as early as possible within 1 month
from the date of this agreement to the A.P.M.C. Kolar, to
obtain sanctioned plari and licence for construction of the
building on the site/land, and shall complete the
construction within 1 year from the date of agreement or
within the period extended by the committee.

4)  On non-compliance with any of the clause Form No.1 to 3
above in its entirely or partially, the allotment of site/land to
the allottee shall stand automatically cancelled and
consequently the possession of the site/tand along with
incomplete building shall also stand delivered to the market
committee without any formalities in that behalf and
without any consent of the defaulter allottee. The amount
already paid to the market committee towards the cost of
the site/land by the allottee shall also stand forfeited
infavour of the market committee.

17. On the expiry of the ten years period mentioned in this
agreement. If the lessee has performed all the conditions
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mentioned in this agreement and has committed no breach
thereof the committee shall, at the end of the said period of
ten years sell the site/land to the lessee and all the
attendant expenses in connection with such Sales such as,
Stamp duty, registration charges etc., shall be borne by the
lessee.

The allottee will be liable for all damages caused to the
building which amount will be recovered from him by the
Committee as part of capital investment. The committee
has the right to recover all costs of repairs as part of capital
investment.

The Chairman or Secretary or any authorized person of the
committee will have the right of entry to the premises for
discovery, inspection as to the condition and use of the
building. In case of any dispute or claim arising under this
agreement or in consequences thereof, it is agreed between
the parties that such dispute or claim shall be decided as
"Sole Arbitrator" by the Director of Agricultural Marketing of
the State of Karnataka Functioning as such-on the day and
the decision of the Sole Arbitrator on such dispute,
functioning as per provisions of the Indian Arbitrator Indian
Arbitrator Act shall be be final and binding on the parties.

That the schedule land will be used only for the purpose for
which it is sanctioned. For any reason, any Court increases
or enhances the payment of compensation as per the Land
Acquisition Act, then such enhanced compensation for the
sanctioned had will be born-ed by the Federation and any
development charges and other taxes leived by the Local
authorities shall be borned by the Federation.

That the Cold storage will be constructed within a period of
two years. That if the cold storage is not completed within
the time, then the committee (A.P.M.C.) will have the right
of forfeiture.

. That in the event of the decision by the Federation, that the

construction of the Cold Storage shall not be taken up, then
the said land will be surrendered to the A.P.M.C.

That in the event of violation of any of the conditions by the
Federation, then the land granted along with the structures
in the event of of violation of any of the standing thereon
shall be forfeited by the Committee and the Committee shall
have the full powers for such purpose.

The Direction of Agriculture Marketing Department have
been passed Final order in his order No. SMD 4241ABK:
2002, dated: 23-02-2005 that the Federation shall utilize
the full land with in 3 years from the date of sale deed. If
the Land is not utilize within the said period the Market
Committee shall have obsolete right to forfeit the said
band."
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Condition Nos.22, 23 and 26 are mere reiteration of the
condition contained in the Allotment Letter dated
13.03.1992. In other words, petitioner allottee was
required to put up cold storage construction within the
time stipulated, failing which, would result in forfeiture of
the said land by the respondent-Marketing Committee,

which has full power for the said purpose.

Thus the aforesaid letter of Allotment and lease-cum-
Sale Agreement confers substantial contractual power
with the respondent-Marketing Committee to forfeit the
land, in the event of failure on the part of the petitioner-
Society to fulfill the conditions of putting up the cold
storage construction, within the time stipulated

thereunder.

There is no dispute that even to this date, the petitioner-
Society has utilised only 2 acres of land and the
remaining 2 acres of land has fallen vacant. Though a
plea sought to be raised, that the remaining 2 acres of
land is being utilised for putting up ancillary infrastructure
to cater to the requirement of existing cold storage, as

submitted by the learned Senior Counsel appearing for
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the respondents, same would not amount to utilisation of
entire 4 acres of land for the purpose to which it was

allotted.

A reply notice issued by a petitioner on 16.06.2023 as per
Annexure-ZD3, relevant portion of which are extracted

hereunder:
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19. Thus, even from the reading of the response from the

20.

petitioner-Society as noted above, undisputedly, 2 acres
of land has remained un-utilized though purported efforts
were made by the petitioner to put up the construction.
Even the cold storage which was put up has been stopped

and same is not functioning.

As regards, the question of respondent-Marketing
Committee excising power under Section 9(2) of the Act,
1966 is concerned, the said question has been considered
by the Co-ordinate Bench of this Court in the earlier writ
petition filed by the petitioner in W.P.N0.51354/2016,
which is disposed of on 01.03.2023, wherein at paragraph
Nos.6, 7, 8 and 9, the Co-ordinate Bench of this Court

has observed as under:

"7. Section 9 of the Act, 1966 deals with the establishment of
market committee and its incorporation. Sub-Section (2) of
Section 9 specifies that, the Market Committee shall be
competent to contract and to acquire, hold, lease, sell or
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otherwise transfer any property, and to do all other things
necessary for the purpose for which it is established.

8. The first proviso to sub-Section (2) of Section 9 specifies
that, no immovable property shall be acquired or
transferred without the permission of the Director of
Agricultural Marketing.

9. A conjoint reading of Clause-3 of the order passed by the
2nd respondent allotting the subject land in favour of the
petitioner and also the first proviso to sub-Section (2) of
Section 9 indicates that, the power to forfeit the land vests
with the Market Committee subject to approval by the
Director of Agricultural Marketing Committee. Even
accepting for a moment that, the government in exercise of
power under Section 126 of the Act, 1966, has the power to
forfeit the land, however, the said provision
requires/mandates for issuance of notice to affected party."

21. Consequently, the Co-ordinate Bench of this Court while
quashing the impugned order and the circular, had
directed respondent No.3 to initiate action against the
petitioner-Society for violation of condition No.3 in the
order dated 13.03.1992 and the additional conditions
imposed in communication dated 25.04.2005. The said
order has not been challenged by the petitioner-Society
and the findings given with regard to exercise of power
under Section 9(2) of the Act, 1966 has attained finality.
Therefore, it is not open for the petitioner-Society to
question the exercise of power by the respondent No.3-
Marketing Committing under Section 9(2) of the Act,

1966.
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The show cause notices dated 20.03.2015 and
07.04.2015 have been issued subsequent to passing of
the aforesaid order in W.P.N0.51354/2016. Admittedly,
joint inspection was conducted by the Deputy
Commissioner, Kolar and the respondent-Marketing
Committee in the presence of petitioner and thereafter
resolution dated 03.07.2023, and Order dated
06.07.2023 resulting in impugned order dated

10.07.2023 has been passed.

Petitioner therefore cannot contend that he has not been

given opportunity of being heard.

The only contention would remain for consideration is
condition No.27 of the lease cum sale agreement, which
is vehemently relied upon by the learned counsel for the
petitioner-Society to contend that even in terms of the
said condition, petitioner is required to put wup
construction and utilise the land, only within three years
from the date of deed of sale, which has not been

executed till date.

This argument would not be of any avail, in the light of

this Court already having directed the respondent-
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authority to initiate action for violation of condition, under
the order dated 13.03.1992 and the additional condition

dated 25.04.2005.

26. Furthermore, as submitted by the learned Senior Counsel
appearing for the respondents referring to the judgment
of the Apex Court in the cases of Radha Sundar Dutta
Vs. Mohd. Jahadur Rahim and others® and Bharat
Sher Singh Kalsia (Supra) wherein the principles of law,
namely, if there is a conflict between the earlier clause
and the later clause and if it was not possible to give
effect to all of them, the rule of construction is that the
earlier clause must override the later clause and not vice-
versa, would apply squarely to the instant case as well.
The relevant paragraphs of the aforesaid judgment in the
case of Radha Sundar Dutta (Supra), which is followed
in the case of Bharat Sher Singh Kalsia (Supra) are as

hereunder:

"11. Now, it is a settled rule of interpretation that if there be
admissible two constructions of a document, one of which will
give effect to all the clauses therein while the other will render
one or more of them nugatory, it is the former that should be
adopted on the principle expressed in the maxim "ut res magis
valeat quam perear.

° AIR 1959 SC 24
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13. ... If, in fact, there is a conflict between the earlier clause and the
later clauses and it is not possible to give effect to all of them,
then the rule of construction is well established that it is the
earlier clause that must override the later clauses and not vice
versa. In Forbes v. 'Git, (1922)1 AC 256 at p.259: (AIR 1921 PC
209 at p.211) (J) Lord Wrenbury stated the rule in the following
terms:

" If in a deed an earlier clause is followed by a later
clause which destroys altogether the obligation created
by the earlier clause, the later clause is to be rejected
as repugnant and the earlier clause prevails, in this
case the two clauses cannot be reconciled and the
earlier provision in the deed prevails over the later."

Applying the aforesaid principles, the conditions
enumerated in lease cum sale agreement namely
conditions Nos.22, 23, 26 and 27 read in the light of the
aforesaid judgment of the Apex Court, makes it clear that
Condition Nos.22, 23 and 26, being in consonance with
the conditions imposed in Order dated 13.03.1992, it is
condition Nos.22, 23 and 26, which prevail over condition
No.27. The petitioner-Society therefore cannot take
advantage of condition No.27 of the lease cum sale
agreement, reading in isolation the other conditions noted

above.

Further, in the light of admitted fact of petitioner-Society
not having utilized 2 acres of land, out of 4 acres of land
which was allotted, this Court do not find any error or

illegality in the impugned order passed by the
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respondent-Marketing Committee.  Accordingly,

following:

ORDER

(i) Petition is dismissed.

SD/-
(M.G.S. KAMAL)
JUDGE

the
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