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IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 30" DAY OF SEPTEMBER, 2026

BEFORE
THE HON'BLE MR. JUSTICE SACHIN SHANKAR MAGADUM

WRIT PETITION NO. 29613 OF 2015 (GM-RES)

BETWEEN:

1. M/S SOHAM PHALGUNI
RENEWABLE ENERGY PVT. LTD.
HMG AMBASSADOR BUILDING,
7TH FLOOR, 137, RESIDENCY ROAD,
BANGALORE-560 025
REPRESENTED BY ITS DIRECTOR
MR. SUCHINDRA S SHETTY.
..PETITIONER

(BY SRI. P. CHINNAPPA, ADVOCATE)

AND:

1. THE GOVERNMENT OF KARNATAKA
ENERGY DEPARTMENT,

VIKASA SOUDHA, BANGALORE-560 001
REPRESENTED BY ITS PRINCIPAL SECRETARY

2. KARNATAKA RENEWABLE
ENERGY DEVELOPMENT LTD
NO.39, SHANTHIGRUHA,
BHARAT GUIDES AND SCOUTS BUILDING,
OPPOSTIE THE CHEIF POST MASTER
GENERAL OFICE, PALACE ROAD,
BANGALORE-560 001.
REPRESENTED BY ITS MANAGING DIRECTOR.
..RESPONDENTS

(BY SRI. MAHANTESH SHETTAR, AGA FOR R1;
SRI. SAMARTH KASHYAP, ADVOCATE FOR R2)
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THIS W.P. IS FILED UNDER ARTICLES 226 AND 227 OF
THE CONSTITUTION OF INDIA, PRAYING TO QUASH THAT PART
OF THE ORDER DATED 17.06.2015 PASSED BY THE R-1
WHEREIN IT HAS ERRONEOUSLY OBSERVED THAT THE
PETITIONER IS DUE A SUM OF RS.66,32,627/-(RUPEES SIXTY
SIX LAKHS THIRTY TWO THOUSAND SIX HUNDRED AND
TEWNTY SEVEN ONLY) TO THE R-2 AND FURTHER DIRECTED
KARNATAKA POWER TRANSMISSION CORPORATION LTD AND
MANGALORE ELECTRICITY SUPPLY COMPANY LTD TO MAKE
PAYMENT TO THE R-2 INSTEAD OF THE PETITIONER FOR THE
POWER PURCHASED BY THEM FROM THE PETITIONER
ANNEXURE-A; AND ETC.

THIS PETITION, COMING ON FOR DICTATING ORDERS,
THIS DAY, ORDER WAS MADE THEREIN AS UNDER:

CORAM: HON'BLE MR. JUSTICE SACHIN SHANKAR MAGADUM

ORAL ORDER

Captioned petition is filed seeking following reliefs:

“a. Pass a Writ, Order or direction in the nature of
Certiorari or the like and thereby quash that part of the
Order dated 17/06/2015 and bearing number EN 150
NCE 2015 passed by the 1°T Respondent wherein it has
erroneously observed that the Petitioner is due a sum of
Rs. 66, 32, 627/- (Rupees Sixty Six Lakhs Thirty Two
Thousand Six Hundred and Twenty Seven Only) to the
2" Respondent and further directed Karnataka Power
Transmission Corporation Ltd and Mangalore Electricity
Supply Company Ltd to make payment to the 2™
Respondent instead of the Petitioner for the power
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purchased by them from the Petitioner (Annexure A),;

and

(aa) Pass a writ, order or direction in nature of
certiorari or the like and hereby quash & set aside the
corrigendum dated 21/12/2015 bearing number EN 113
NCE 2015 passed by 1% Respondent (Annexure-R); and

b. Pass a Writ, Order or direction in the nature of
mandamus and direct the Respondents to return the
sum of Rs. 35, 39, 340/- illegally collected by them from
the Petitioner as Extension Fee for extending the time
period for setting up and commissioning the Mini Hydel
Power Plant in Mullibettu Hydel Scheme on
Puchamogaru River, Mulibettu Village, Moodabidri Taluk,

Dakshina Kannada District; and
c. Grant costs; and

d. Pass such other orders as this Hon'ble Court
may deem fit in the facts and circumstances of the

case.”

2. The petitioner is a company incorporated under
the Companies Act, 1956 and is engaged in the business
of developing, implementing, owning and operating Mini
Hydel Projects in the State of Karnataka. The petitioner-

company, formerly known as "“Mount Kailash Power
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Projects Private Limited”, was accorded sanction by the
State Government on 10.10.2002 for establishing a Mini
Hydel Project of 6 MW capacity across the Punchamoguru
River at Mulibettu Village, Mangaluru. Pursuant thereto,
the petitioner entered into the requisite agreement with
the Government of Karnataka and was permitted to
establish the power project subject to the terms and
conditions stipulated therein. The petitioner subsequently
entered into a Power Purchase Agreement dated
26.11.2004 with the concerned authority for sale of the

power to be generated from the said project.

3. The petitioner-company contends that, on
account of circumstances beyond its control, the project
could not be completed within the stipulated period. The
State Government, by order dated 19.06.2010, initially
cancelled the allotment. However, the said cancellation
was subsequently recalled and the project was restored by

order dated 29.10.2010, whereby time was extended for
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commissioning the project up to August 2012. The
petitioner thereafter sought further extension of time,
inter alia, on account of the onset of monsoon. While
considering the request for extension, the State
Government imposed certain conditions, including
furnishing of a performance guarantee and payment of the

prescribed extension fee.

4. The principal grievance of the petitioner is with
regard to the levy of extension fee. According to the
petitioner, the State Government had issued an order
dated 26.06.2009, which was subsequently modified by
Government Order dated 13.10.2009, specifically
stipulating that extension fee in respect of delayed
projects would be leviable with effect from 01.10.2009 and
would apply only to allotments made on or after
01.10.2009. Since the allotment in favour of the petitioner
was admittedly made much prior to the said cut-off date,

it is contended that the subsequent demand for extension
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fee is without authority of law. It is further contended that
the corrigendum relied upon by the State, which seeks to
make the levy applicable to all projects seeking extension
of time irrespective of the date of allotment, cannot
retrospectively alter the terms governing an allotment and
contractual arrangement already concluded with the

petitioner.

5. The State Government has contested the writ
petition by filing its statement of objections. Reliance is
placed upon the corrigendum dated 21.12.2015 produced
as Annexure-R1, whereby the State Government clarified
that the extension fee was applicable to all projects
seeking extension of time, irrespective of the date on
which the project was originally allotted. It is contended
that the petitioner had accepted the levy without protest
and had, in fact, paid a sum of Rs.35.39 lakhs towards
extension fee. According to the State, the corrigendum

was intended to clarify the scope of the earlier
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Government Order dated 13.10.2009 and, consequently,
the petitioner cannot now question the levy after having
accepted and acted upon the same. The State, therefore,
contends that the writ petition is liable to be dismissed
both on merits and in view of the subsequent conduct of

the petitioner.

6. Respondent No.2 has also filed its statement of
objections and has sought dismissal of the writ petition.
Reliance is placed upon the communication addressed by
the petitioner-company, wherein the petitioner is stated to
have acknowledged its liability to pay the extension fee
and sought permission to discharge the same in
instalments. According to respondent No.2, the said
communication constitutes a clear acknowledgment and
acceptance of the levy, and the petitioner, having acted
upon such representation and assurance, cannot

subsequently resile from the same and challenge the levy
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in proceedings under Article 226 of the Constitution of

India.

7. Learned Senior Counsel appearing for the
petitioner, Sri Srinivas Raghavan, reiterating the grounds
urged in the writ petition, has taken this Court through the
orders and communications produced as Annexures-G, J
and L, as also the proceedings of the Government of
Karnataka produced at Annexure-N. He would contend
that the Government orders governing the field expressly
excluded ongoing projects from the levy of extension fee.
By inviting the attention of the Court to the proceedings at
Annexure-P, learned Senior Counsel would contend that
the Government itself prescribed 01.10.2009 as the cut-off
date and specifically stipulated that the extension fee
would be applicable only to allotments made on or after
the said date. Since the petitioner’s project was allotted

much prior to 01.10.2009, it is argued that the subsequent
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levy of extension fee is contrary to the very terms of the

Government orders governing the petitioner’s project.

8. Learned Senior Counsel would further contend
that even when the petitioner sought extension of time for
the first time, the proceedings of the State Government
initially contemplated imposition of extension fee;
however, in the final order dated 10.12.2012 produced at
Annexure-K, the State Government merely insisted upon
furnishing of a performance guarantee and did not impose
any extension fee. According to him, the subsequent
attempt to impose extension fee is therefore inconsistent
with the earlier decision of the State Government and
cannot be sustained. It is his submission that the
subsequent corrigendum cannot be employed to
retrospectively alter the rights and obligations arising out
of an allotment made and contractual arrangement

entered into much prior to the prescribed cut-off date.
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9. In support of his submissions, learned Senior

Counsel has placed reliance upon the following decisions:

(i) Kusumam Hotels (P) Ltd. v. Kerala State Electricity Board,
(2008) 13 SCC 213;

(ii) Bharat Sanchar Nigam Limited v. Tata Communications
Limited, 2022 SCC OnLine SC 1280;

(iii) Income Tax Officer, Alleppey v. M.C. Ponnose, (1969) 2
SCC 352;

(iv) Sree Sankaracharya University of Sanskrit v. Dr. Manu,
2023 SCC OnLine SC 640;

(v) Associated Cement Companies Limited v. State of
Karnataka, ILR 2006 Kar 1446 (DB);

(vi) Jayaswal Neco Limited v. Commissioner of Central Excise,
Raipur, (2015) 10 SCC 651;

(vii) Krishna Rai (Dead) through LRs v. Banaras Hindu
University through Registrar, (2022) 5 SCC 713;

(viii) M/s. Techno Electric and Engineering Company Limited v.
Karnataka Renewable Energy Limited and Others;

(ix) Sharada Achar v. State of Karnataka, 2025 SCC OnLine Kar
19323.

10. Per contra, learned Additional Government

Advocate appearing for respondent No.1-State has sought
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to justify the impugned action. Drawing the attention of
the Court to paragraphs 3 to 7 of the statement of
objections, learned AGA would contend that the petitioner
has not challenged the proceedings at Annexure-P at the
relevant point of time and, more importantly, has
subsequently accepted the levy of extension fee and acted
upon the same. It is submitted that the petitioner has not
only acknowledged its liability but has also paid a
substantial amount towards extension fee. Having
accepted the levy and secured extension of time, the
petitioner cannot now turn around and question the very

levy by invoking the writ jurisdiction of this Court.

11. Learned AGA would further contend that the
corrigendum issued by the State Government makes the
position explicit by extending the applicability of the
extension fee to all projects seeking extension of time,
irrespective of the date of original allotment. It is therefore

submitted that the petitioner’s challenge, particularly after
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the project has been commissioned and the extension fee
has already been paid, does not warrant interference

under Article 226 of the Constitution of India.

12. Learned counsel appearing for respondent No.2
has adopted the submissions of learned AGA and would
contend that the subsequent communication addressed by
the petitioner-company, produced along with the
statement of objections as Annexure-R1, constitutes an
unequivocal acknowledgment of its liability towards
extension fee. According to respondent No.2, the
petitioner had sought permission to pay the admitted
liability in instalments and, having made such a
representation, is estopped from subsequently disputing
the levy. It is therefore contended that the writ petition is
liable to be dismissed on the ground of the petitioner’s

subsequent conduct and acceptance of the levy.

13. I have heard the learned Senior Counsel

appearing for the petitioner, learned Additional
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Government Advocate appearing for respondent No.1-
State and learned counsel appearing for respondent No.2.
I have also perused the pleadings, the documents
produced by the respective parties and the material placed

before this Court.

14. In the light of the rival submissions, the

following points arise for consideration:

(i) Whether the levy of extension fee upon the petitioner-
company in respect of its Mini Hydel Project, the
allotment whereof was made prior to 01.10.2009, is
contrary to the Government Orders dated 26.06.2009
and 13.10.2009, which stipulated that the extension fee
would apply only to allotments made on or after

01.10.20097?

(ii)) Whether the subsequent corrigendum dated
21.12.2015 could validly extend the applicability of the

extension fee to projects allotted prior to 01.10.2009 and
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thereby alter the terms governing the petitioner’s

project?

(iii) Whether the final order dated 10.12.2012 granting
extension of time subject, inter alia, to furnishing of
performance guarantee, without stipulating payment of
extension fee, has any bearing on the subsequent levy

sought to be imposed upon the petitioner?

(iv) Whether the subsequent conduct of the petitioner in
acknowledging the liability towards extension fee and
seeking permission to pay the same in instalments,
followed by payment of Rs.35.39 lakhs, precludes the
petitioner from challenging the levy in the present writ

petition?

(v) Whether, in the facts and circumstances of the case,
the impugned demand towards extension fee warrants
interference in exercise of the writ jurisdiction of this
Court under Article 226 of the Constitution of India?
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FINDINGS ON POINT Nos. (i) TO (v):

15. Before proceeding further, it would be apposite
to extract the relevant portion of the proceedings of
respondent No.1-State, produced as Annexure-"1",
whereby the earlier order cancelling the allotment of the
project under Annexure-"H” came to be recalled. The
relevant portion of the said proceedings, which has a
bearing on the controversy involved in the present

petition, is extracted hereunder:

"ol JID0IT @0y bJdabe aleesye

OVTIVD JEFDO I BD0D TPIDD GN3aby @ONId

W80  eded vogk: @t 147 oddw 2010 AOveos:
19.06.201009 &bl &Poes* 8;07° @w0” @938, @ vees” ebeln’
QDO VDS BJab BBy Foewpd™ @edend @eviT (aDOeled)
myey) egee) 10.5 e g Todgen 3 B¢ I
aleesdad 0P ededay somEa aleesTavay gt
B0UND. & aleeaad O@INSYN) SIUIDEITIY  SIE

2012 0=0rT JD00erNa.
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& 0oy 0 IBY)Dezofd Ve

DB T80y EPoDDSL.

deef Loved g mogf (1)0 85eI0IY @30

0PI ab@eaEa dvorvadawaa.”

A perusal of the aforesaid proceedings would indicate that,
while recalling the order cancelling the allotment of the
Mini Hydel Project, respondent No.1-State did not impose
any fresh condition upon the petitioner-company, except
stipulating a revised time schedule for completion and
commissioning of the project by the vyear 2012.
Significantly, no liability towards payment of extension fee
was stipulated as a condition for restoration of the

allotment.

16. It would also be apposite, at this stage, to refer
to the subsequent proceedings of respondent No.1-State
at Annexure-"K”, issued in response to the request made
by the petitioner-company seeking further extension of

time for completion of the project. The relevant portion of
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the said proceedings, which has a direct bearing on the
controversy involved in the present petition, is extracted

hereunder:

"XXXX

e Lod S Toa (4)0 edesdd || aPoer
8 ena’ B0° S’ B,Tees OVEIE 2O VS Befab 595y
FoedS Dejterias @esit (Detey M) egeos Forsaeng
10.5 & 2967 g s 30 B0 IS aleesdab Foeds
eI Oy @BIUNF. e Lowed g To& (5)0
SeIT) & 058 Ty Hoddd aleesTabRy oISt
FoNE @orte alecasdob embETsyA ST e
20120507 IgbxeeAR).

4003 TEIF00 Boagpecoess” &py;0° dodgeal, 8257907
et B0c e, BIEEIT RS0 CI No
U40101KA2002PTC031173 &~wos 31.7.201009 &b |
WP0es* Byeoa’ FR0° @YeE; @ aees” DDela so@ad IO &b

dpeda)’ oeYed Ong e’ dvBe @aees Jdeia' Do
D200 Gl B3 JBADIDOom, Somlah BV WD
dorte I3 ab.ag.s7 aw 3.00 egny JoTebE 2030
(Performance guarantee) Q@ 89002898 JIT0m &e,
BID3WET @OSrTe Ywey) alpessvod evang, enat 2014 o0
SIS IVOTew abedS Lo b Jod) (6)0 TZTYS
BVFEIS DeIeBOTNBDID RPN IO I3 TS
ATeETSQD 35007 Vo8 GT9DTavY IS9E08, FIdDSI0.
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Fstne) @’@a’a’ai)ag &peodamal @83eddd. & &YHvos
e3c5e 3709 -

8O esrges Fu’o&g}: ROD* 254 o592 2012,
eJortsted), Byeoa: 10.12.2012.

D|| 0t Zeeat oD0° @IEE @’ e
Boa)ab FTOY &b : Apedal” FoeYed O Ter dSE @ dees”
ODEIT o) wBdDd ScieddT dorte FWO SoTIT LgE) S
asefad Dored) Soedy @edend &evr? (&Dgefey) r19a)
eoged) aozeooNds 10.5 e 2g&° Tdged 3o B
Ja) 3 aleesdad OV od@) DB aboJde Soveased
JDOIOe dorle & BYSow @OIMPYRE) E9UDSTDAY
T oe)0f 2012 odd esnwt 2014 &0 bz : -

1) @PdxQuo0d) edalon @R SF° TSEY
8. 680° 2. 8.0 /T Jeaddg ), gaeor gd 3 Sonvriecd, alecsvo
N30V 203¢d TS50, DB B33, .

2) b @3¢ word de 3.00 ogny Jooebs 2030
(Performance guarantee) & O3 &000350Z IR0
e Y DD STIY .

3). & e0dIY O DEDIAYTezord o
QSI0VTY DU &polI3w.”
(Emphasis Supplied)

On reading the aforesaid proceedings as per Annexure-K,
though respondent No. 1/State in its subject contemplated

imposition of extension fees along with performance
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guarantee, however, vide order dated 10.12.2012 only
resolved to insist a performance guarantee and further
extended the timeline to accomplish the project by August
2012. Therefore, the core question and controversy
revolves around imposition of extension fees to the
ongoing projects in the proceedings held by respondent
No.1l/State as per Annexure-"N”. The imposition of
extension fees to the contracts already allotted were
excluded. The relevant table which is part of the
proceedings held as per Amendment-"N” is relevant and

the same is extracted, which reads as under:

Sl. Source Application fee Transfer fee DPR Processing fee
No Rs/MW Rs per Mw Rs. per MW
Existing | Proposed | Existing | Proposed Existing Proposed
1 | Wind 5000 10000 75000 1% of the | 25000 500000
project
cost
2 | Small Hydro | 5000 10000 0.75% 1% of the | 25000 500000
of the | project subject to a
project cost minimum of
cost one lakh
3 | Biomass 5000 10000 -- 1% of the | 25000 500000
(lump project
sum) cost
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4 | Cogeneration | 5000 10000 -- 1% of the | 25000 500000
(lump project
sum) cost
5 | Solar 5000 10000 -- 0.1% of | 25000 500000
the project
cost
6 | Pico Hydro -- 1000 -- --- -- --
7 | Waste to | -- 10000 -- -- -- 100000
Energy
(MSW)
8 | Hybrid -- 1000 -- -- -- --
Systems
Fees are non refundable
Sources Existing Extension Proposed time extension fee in Rs

fee in Rs/MW

per MW

All NCE sources

Nil

a) Rs.100000/MW for one year extension
b) Rs.200000/MW for two year extension

c) Rs.300000/MW  for three vyear
extension

d) Rs.500000/MW for four year extension

After fourth year if the project is not
completed and commissioned, the
Government has discretion to forfeit the
project.

Fee is not refundable
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17. At this juncture, it would be apposite to refer to
the proceedings of respondent No.l1-State at Annexure-
“P”, whereby the application fee, processing fee, transfer
fee and time-extension fee came to be revised. The said
proceedings assume considerable significance, as the
applicability of the revised time-extension fee to ongoing
projects is at the heart of the controversy involved in the
present petition. Therefore, before examining the rival
contentions, it would be appropriate to extract the
relevant portion of the proceedings at Annexure-"P”, which

reads as under:

"This Order comes into effect from

01.10.2009 and will be applicable to allotments
made on or after 01.10.2009.

The difference amount of fees for the NCE Power
Projects paid as per Government Order No: EN 392 NCE
2008 dated: 26.6.2009 shall be refunded to the

applicants/developers.”

(Emphasis Supplied)
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A plain reading of the aforesaid proceedings makes it
abundantly clear that respondent No.1-State had
consciously stipulated that the levy of extension fee would
be applicable only to projects allotted with effect from
01.10.2009. Consequently, projects which had already
been allotted prior to the said cut-off date, including
ongoing projects, stood outside the ambit of such levy.
The petitioner’s project, having admittedly been allotted
much prior to 01.10.2009, would therefore fall within the
category of projects excluded from the levy under the said

proceedings.

18. In the backdrop of the aforesaid categorical
stipulation contained in the proceedings of respondent
No.1-State, the principal issue that arises for consideration
is whether respondent No.1-State could, subsequently, by
issuing the Corrigendum dated 21.12.2015, produced as
Annexure-R1 along with its statement of objections, alter

the scope and applicability of the earlier proceedings so as
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to bring within its ambit projects which had been allotted
prior to 01.10.2009. In order to appreciate the
controversy in its proper perspective, it would be apposite
to extract the relevant portion of the said Corrigendum,

which reads as under:

"CORRIGENDUM

In the order portion of the Government Order
No: EN 392 NCE 2008 dated: 13.10.2009 relating
to revision of application fee, processing fee,
transfer fee and time extension fees for NCE power
projects, it was stated that, "This order comes into
effect from 01.10.2009 and will be applicable to all
allotments made on or after 01.10.2009"

shall be read as

"As time extension and allotment are

two different activities happening at different
time intervals the effective date is
independent of allotment date. Hence, time
extension fees is applicable to all projects

seeking time extension irrespective of date of
allotment"
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The other contents of the Government Order

remain unaltered.”
(Emphasis Supplied)

Having extracted the relevant portion of the proceedings
at Annexure-P as well as the subsequent Corrigendum
dated 21.12.2015, this Court is required to examine the
effect of the latter in the light of the specific stipulation
contained in the original Government Order dated

13.10.20009.

19. A plain reading of the proceedings at Annexure-
P leaves little scope for ambiguity. The State Government,
while revising the application fee, processing fee, transfer
fee and time-extension fee, specifically stipulated that the
order would come into effect from 01.10.2009 and would
be applicable to allotments made on or after 01.10.2009.
The date of allotment was, therefore, consciously made
the determining criterion for applicability of the extension

fee. Consequently, projects which had already been
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allotted prior to 01.10.2009 were outside the ambit of the

revised levy.

20. The petitioner’s project was allotted much prior
to the aforesaid cut-off date. Therefore, on the date on
which the Government Order dated 13.10.2009 came into
force, the petitioner’'s project was an existing/ongoing
project and did not fall within the class of projects to which
the revised extension fee was made applicable. The
exclusion was not a consequence of any interpretative
exercise but flowed directly from the express language
employed by the State Government in its own
proceedings. The question, therefore, is whether the
Corrigendum dated 21.12.2015 could retrospectively alter
this position by providing that the time-extension fee
would be applicable to all projects seeking extension of

time, irrespective of the date of allotment.

21. In the considered opinion of this Court, the

answer has to be in the negative. The 2015 Corrigendum
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cannot be regarded as a mere clarification of an ambiguity
in the earlier Government Order. The original Government
Order was explicit both as to its date of commencement
and as to the category of allotments to which it would
apply. There was no ambiguity requiring a subsequent
clarification. The Corrigendum, by deleting the significance
of the date of allotment and making the levy applicable to
all projects seeking extension of time, has materially

enlarged the class of projects subjected to the levy.

22. The distinction between a clarification and a
substantive alteration is well settled. A subsequent
instrument may operate retrospectively where it merely
explains or clarifies an ambiguity in the earlier provision.
However, where the subsequent instrument changes the
scope of the earlier provision, enlarges the class of
persons subjected to an obligation, withdraws an existing
benefit or imposes a new financial burden, it cannot be

treated as merely clarificatory merely because it is styled
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as a “corrigendum” or “clarification”. The Hon’ble Supreme
Court in Sree Sankaracharya University of Sanskrit v.
Dr. Manu’, has reiterated that for a subsequent provision
to be regarded as clarificatory, the earlier provision must
suffer from ambiguity and the subsequent provision

cannot expand or alter its scope.

23. The principle laid down by the Constitution
Bench in CIT v. Vatika Township (P) Ltd.?, also
assumes significance. The general rule is that, in the
absence of a clear indication to the contrary, a provision
imposing a new burden or affecting substantive rights is
presumed to operate prospectively. The underlying
principle is one of fairness, namely, that a person is
entitled to arrange his affairs on the basis of the law
governing him at the relevant point of time and should not
ordinarily be subjected to a subsequent burden by

retrospective operation.

1 2023 SCC OnLine SC 640,
2(2015)1scC 1
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24. The present case is a stronger case than one
involving mere retrospective  alteration of an
administrative procedure. The 2009 Government Order
had expressly excluded pre-01.10.2009 allotments from
the revised extension-fee regime. The 2015 Corrigendum
seeks to bring those very projects within the levy. Thus,
the Corrigendum does not merely explain what was
already contained in the 2009 Government Order; it
changes the basis upon which chargeability is determined.
The distinction between the two instruments is therefore

substantive and not semantic.

25. The decision of the Hon’ble Supreme Court in
Kusumam Hotels (P) Ltd. v. Kerala State Electricity
Board’® also lends support to the principle that an
executive decision cannot ordinarily be given retrospective
operation so as to withdraw a benefit or impose an
additional burden for a period during which the earlier

regime governed the parties. The petitioner, on the

3(2008) 13 SCC 213,
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strength of the 2009 Government Order, was entitled to
proceed on the basis that the revised extension fee did not

govern an allotment made prior to 01.10.2009.

26. The State’'s contention that the 2015
Corrigendum merely clarified the earlier Government
Order therefore cannot be accepted. If the original
Government Order was intended from inception to cover
every project seeking extension of time, irrespective of its
date of allotment, there was no necessity to specifically
state that the order would be applicable to “all allotments
made on or after 01.10.2009”. The express reference to
the date of allotment cannot be rendered otiose by

describing the subsequent alteration as a corrigendum.

27. This Court is also unable to accept the
contention that the subsequent Corrigendum could
retrospectively govern the petitioner merely because the
petitioner sought extension of time after the issuance of

the original Government Order. The relevant consideration
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is not merely the date on which extension was sought but
whether the project fell within the class of projects to
which the extension-fee regime was made applicable. The
Government itself had chosen the date of allotment as the
criterion. The petitioner’'s allotment being anterior to
01.10.2009, the subsequent request for extension could
not, by itself, bring the project within a levy from which it

had expressly been excluded.

28. The proceedings dated 10.12.2012 at
Annexure-K assume significance in the context of the
petitioner’'s subsequent request for extension of time.
Though the proceedings contain a reference to the issue of
imposition of extension fee, the final decision taken by
respondent No.1-State was to grant the extension subject
to furnishing of a bank guarantee. Significantly, the
operative decision did not impose extension fee as a
condition for grant of further time or fasten any such

liability upon the petitioner on account of the delay in

Digitally Signed By:
SACHIN SHANKAR MAGADUM
Verified



-31-
NC: 2026:KHC:54557
WP No. 29613 of 2015

completion of the project. Thus, the ultimate decision
reflected in Annexure-K was confined to securing the
performance of the petitioner by insisting upon a bank
guarantee and did not contemplate levy or recovery of
extension fee for the delayed implementation of the

project.

29. This contemporaneous conduct of the State
Government is consistent with the petitioner’s contention
that its project was not then treated as falling within the
extension-fee regime. The subsequent attempt to recover
extension fee, therefore, requires to be examined in the

context of the State’s own earlier proceedings.

30. However, the respondents have placed
considerable reliance upon the subsequent conduct of the
petitioner-company. It is contended that the petitioner, by
its communication dated 09.06.2015, acknowledged its
liability towards extension fee and sought permission to

discharge the same in instalments and thereafter paid a
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sum of Rs.35.39 lakhs. It is, therefore, urged that the
petitioner cannot approbate and reprobate by accepting

the levy and subsequently challenging the same.

31. The said contention, however, cannot by itself
confer legal validity upon a levy which is otherwise without
authority under the governing Government Order. The
doctrine of estoppel cannot ordinarily be invoked to
compel a person to accept an obligation which the State
had no authority to impose in the manner in which it was
sought to be imposed. Equally, an erroneous or mistaken
acceptance by a party cannot enlarge the substantive
power of the State or validate an executive action which is

otherwise contrary to the governing instrument.

32. At the same time, the petitioner’s subsequent
conduct cannot be completely disregarded. The
communication dated 09.06.2015 and the payment made
pursuant thereto are relevant circumstances while

examining the factual conduct of the parties. However,
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they cannot alter the interpretation of the Government
Order dated 13.10.2009 or convert the 2015 Corrigendum
into a mere clarification. The legality of the levy has to be
determined with reference to the source and scope of the

power under which the levy was imposed.

33. It is also material that the petitioner is not
challenging a mere demand calculated in accordance with
an otherwise applicable regime. The very applicability of
the extension fee to the petitioner’'s project is under
challenge. Once the original Government Order expressly
confined the levy to allotments made on or after
01.10.2009, the burden lies wupon the State to
demonstrate the legal authority by which a project allotted
prior to that date could subsequently be brought within the
levy. The Corrigendum dated 21.12.2015, by itself, cannot
supply such authority if, in substance, it creates or

enlarges the liability.
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34. In that view of the matter, this Court holds that
the Corrigendum dated 21.12.2015, insofar as it seeks to
make the extension fee applicable to projects allotted prior
to 01.10.2009, cannot be treated as a mere clarification of
the Government Order dated 13.10.2009. It substantially
alters the criterion of applicability and thereby seeks to
impose a financial burden upon a class of projects which
stood excluded under the original proceedings. Such
alteration cannot be retrospectively applied to the

petitioner’s project.

35. The payment of Rs.35.39 lakhs by the
petitioner and its communication seeking permission to
pay the extension fee in instalments do not, in the facts of
the present case, validate the levy or operate as a bar
against examination of its legality. The petitioner’s
subsequent conduct may have evidentiary relevance, but it
cannot confer jurisdiction or statutory authority upon the

State where none existed under the governing regime.
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36. Accordingly, Point No.(i) is answered in the
affirmative and in favour of the petitioner by holding that
the extension-fee regime under the Government Order
dated 13.10.2009 was expressly confined to allotments
made on or after 01.10.2009 and that the petitioner’s
project, having been allotted prior thereto, was outside its

ambit.

37. Point No.(ii) is answered in the negative and
in favour of the petitioner. The Corrigendum dated
21.12.2015, insofar as it purports to extend the levy to
projects allotted prior to 01.10.2009, is substantive in
nature and cannot be retrospectively applied to the
petitioner’'s project merely by describing it as a

corrigendum or clarification.

38. As regards Point No.(iii), the proceedings dated
10.12.2012 are significant inasmuch as the State, while
granting extension, imposed the condition of furnishing

performance guarantee and did not stipulate payment of
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extension fee. Those proceedings reinforce the conclusion
that the petitioner’s project was not, at that stage,
subjected to the extension-fee regime. The subsequent
levy cannot be sustained merely by relying upon the later

Corrigendum.

39. As regards Point No.(iv), the subsequent
acknowledgment and payment by the petitioner do not, by
themselves, preclude the petitioner from questioning the
legality of the levy. There can be no estoppel against a
challenge to an action which is alleged to be without
authority of law. The respondents, therefore, cannot
sustain the levy solely on the ground that the petitioner

subsequently accepted the demand or paid the amount.

40. Consequently, Point No.(v) is answered in the
affirmative. The demand for extension fee, insofar as it is
founded upon the Corrigendum dated 21.12.2015 and is
sought to be applied to the petitioner's project
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notwithstanding its allotment prior to 01.10.2009, cannot

be sustained.

41. For the foregoing reasons, the writ petition
deserves to be allowed to the aforesaid extent.

Accordingly, this Court proceeds to pass the following;

ORDER

(i) The writ petition is allowed in part.

(i) The Corrigendum dated 21.12.2015 bearing No.
EN 113 NCE 2015 issued by respondent No.1-State,
insofar as it seeks to make the extension fee
applicable to projects allotted prior to 01.10.2009, is
held to be inapplicable to the petitioner’s project and

is accordingly quashed to that extent.

(iii) Consequently, the demand and collection of
extension fee of Rs.35,39,340/- from the petitioner,
insofar as the same is founded solely upon the
aforesaid Corrigendum and relates to the extension
of time granted in respect of the petitioner’s pre-

01.10.2009 allotment, cannot be sustained.
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(iv) Respondents 1 and 2 are directed to refund
Rs.35,39,340/- to the petitioner. The refund shall be
effected within a period of three months from the

date of receipt of a certified copy of this order.

(v) Insofar as the challenge to the order dated
17.06.2015 bearing No. EN 150 NCE 2015 and the
direction relating to payment of the amount of
Rs.66,32,627/- to respondent No.2 instead of the
petitioner is concerned, the same shall stand
governed by the findings recorded in this order and

the consequential directions issued herein.

(vi) The prayer for costs is rejected.
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