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IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 25™ DAY OF AUGUST, 2026

BEFORE
THE HON'BLE MR. JUSTICE M.NAGAPRASANNA

WRIT PETITION NO. 3522 OF 2026 (GM-RES)
BETWEEN:

MR. DAYANAND BHANDARI

AGED ABOUT 55 YEARS

S/0 SITARAM BHANDARI

RESIDING AT NO. 1851, 6TH CROSS
20TH MAIN ROAD, R K COLONY
MARENAHALLI 2ND PHASE

J.P. NAGAR, BENGALURU - 560 078.

..PETITIONER
(BY SRI. SANDESH J. CHOUTA, SR. COUNSEL FOR
SRI. MAHESH Y.L, ADVOCATE)
AND:
Digitaall%f
signe
PADMAV ATHI DIRECTORATE OF ENFORCEMENT
Biieay ) BANGALORE ZONAL OFFICE
%giﬁlg{fh High GOVERNMENT OF INDIA,
Karnataka 3RD FLOOR, 'B' BLOCK, BMTC,
SHANTHI NAGAR
BENGALURU - 560 027.
..RESPONDENT

(BY SRI. MADHU N. RAO, SPL.PP FOR R1)

THIS W.P. IS FILED UNDER ARTICLE 226 OF THE
CONSTITUTION OF INDIA R/W SEC. 528 OF BNSS, 2023
PRAYING TO A) CALL FOR RECORDS ON THE FILE OF THE
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HON'BLE COURT OF THE III ADDITIONAL DISTRICT AND
SESSIONS JUDGE, SPECIAL COURT FOR PMLA CASES UNDER
THE PREVENTION OF MONEY LAUNDERING ACT, 2002 (PMLA)
AT MANGALURU, D.K, IN SPL C NO. 233 OF 2024, ARISING
OUT OF ECIR NO. BGzZ0/40/2023 DATED 30.11.2023,
REGISTERED BY THE DIRECTORATE OF ENFORCEMENT FOR
THE OFFENCES PUNISHABLE UNDER SECTION 3 AND 4 OF
PREVENTION OF MONEY LAUNDERING ACT, 2002, IN THE
INTEREST OF JUSTICE AND ETC.,

THIS PETITION, COMING ON FOR PRELIMINARY

HEARING, THIS DAY, ORDER WAS MADE THEREIN AS UNDER:

CORAM: HON'BLE MR. JUSTICE M.NAGAPRASANNA

ORAL ORDER

The petitioner is before this Court calling in question the
proceedings before the Special Court for offences punishable
under the Prevention of Money Laundering Act, 2002

(hereinafter referred to as 'the Act' for short).

2. Heard Sri. Sandesh J. Chouta, learned Senior
counsel for Sri. Mahesh Y.L., learned counsel appearing for the
petitioner and Sri. Madhu N. Rao, learned Special Public

Prosecutor the representing the respondent.
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3. The petitioner at the relevant point in time was
working as Special Deputy Commissioner of Land Acquisition in
the Karnataka Industrial Areas Development Board. The
petitioner was not an accused in the predicate offence, but the
Enforcement Directorate had initiated proceedings against the
petitioner drawing him as accused No0.29. The issue in the /is is
not with regard to the merit of the matter before the concerned
Court, the issue is at its threshold. The first complaint was
registered and cognizance was taken without following the
procedure, as necessary in law. The supplementary complaint is
registered yet again. The procedure as stipulated as observed
by the Apex Court is yet again given a go by the Special Court
while taking cognizance of the offence. These are admitted
facts. If these be the admitted facts, the law in this regard is no
longer res integra, as to how the proceedings should proceed

before the Special Court from the stage of taking cognizance.

4. The Apex Court initially in the case of KUSHAL
KUMAR AGARWAL Vs. ENFORCEMENT DIRECTORATE,

reported in 2025 SCC ONLINE SC 1221 holds as follows:
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"3. In the present case, a complaint was filed
under Section 44(1)(b) of the Prevention of Money
Laundering Act, 2002 (hereinafter referred to as “the
PMLA”) on August 2, 2024. The appellant is shown as
accused in the complaint. The Bhartiya Nagarik Suraksha
Sanhita, 2023 (hereinafter referred to as “the BNSS”) came
into force on July 1, 2024. Section 223 of the BNSS reads
thus:

“223. Examination of complainant.

(1) A Magistrate having jurisdiction while taking
cognizance of an offence on complaint shall examine
upon oath the complainant and the witnesses present, if
any, and the substance of such examination shall be
reduced to writing and shall be signed by the
complainant and the witnesses, and also by the
Magistrate:

Provided that no cognizance of an offence shall be
taken by the Magistrate without giving the accused
an opportunity of being heard:

Provided further that when the complaint is made
in writing, the Magistrate need not examine the
complainant and the witnesses-

(a) if a public servant acting or purporting to act in
the discharge of his official duties or a Court has
made the complaint; or

(b) if the Magistrate makes over the case for inquiry
or trial to another Magistrate under section 212;

Provided also that if the Magistrate makes over the
case to another Magistrate under section 212 after
examining the complainant and the witnesses, the latter
Magistrate need not re-examine them.”

4, Section 223 of the BNSS corresponds to
Section 200 of the Criminal Procedure Code,
1973 (hereinafter referred to as ‘the CrPC’). However, a



H-R NC: 2026:KHC:45964
El R A WP No. 3522 of 2026

e a7 -
CNR: KAHC010078062026

proviso similar to the proviso to sub-section (1) of Section
223 does not find place in Section 200 of the CrPC.

5. This Court has taken a consistent view that a
complaint filed by the Enforcement Directorate under
Section 44 (1)(b) of the PMLA will be governed by
Sections 200 to 204 of the CrPC. This view has been taken
by this Court in the cases of Yash Tuteja v. Union of
India* and Tarsem Lal v. Enforcement Directorate?.
Therefore, the provisions of Chapter XVI, containing
Sections 223 to 226, will also apply to a complaint under
Section 44 of the PMLA. As the complaint has been filed
after 1% July, 2024, Section 223 of the BNSS will apply to
the present complaint.

6. The proviso to sub-section (1) of Section 223 puts an
embargo on the power of the Court to take cognizance by
providing that no cognizance of an offence shall be taken by
the Magistrate without giving the accused an opportunity of
being heard.

7. In this case, admittedly, an opportunity of being
heard was not given by the learned Special Judge to the
appellant before taking cognizance of the offence on the
complaint. Only on that ground, the impugned order dated
20" April, 2024, will have to be set aside.

8. Mr. Raju, the learned Additional Solicitor General, has
made two submissions. Firstly, he submits that hearing
given to the accused in terms of the proviso to sub-section
(1) of Section 223 of the BNSS will be confined to the
question whether a case is made out to proceed on the
basis of the complaint and hence, only the complaint and
the documents produced along with the complaint can be
considered at the time of hearing. His second submission is
that it is well settled that cognizance is taken by the
criminal Court of the offence and not the offender.
Therefore, after taking cognizance and after following the
procedure prescribed by proviso to sub-section (1) of
Section 223 of the BNSS if cognizance is taken, there will be
no occasion to again take cognizance of the same offence
when supplementary or further complaints are filed.
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Therefore, at that stage, there will be no occasion to give
the accused the opportunity to be heard.

9. The aforesaid two submissions made by Mr. Raju, the
learned Additional Solicitor General, need not be considered,
as the same do not arise in this appeal at this stage.
However, we make it clear that the said contentions are
expressly kept open, which can be raised before the Special
Court.

10. The impugned order dated 20" November, 2024, is
set aside only on the ground of non-compliance with the
proviso to sub-section (1) of Section 223 of the BNSS.

11. We make it clear that we have not expressed any
opinion on the merits of the complaint and the aforesaid
contentions raised by the learned Additional Solicitor
General.

12. We direct the appellant to appear before the Special
Court on 14™ July, 2025, so that he can be given an
opportunity of being heard in terms of the proviso to sub-
section (1) of Section 223 of the BNSS. We make it clear
that no further notice shall be issued by the Special Court to
the appellant.

13. The appeal is accordingly partly allowed."

The law as laid down in KUSHAL KUMAR AGARWAL
(supra) is reiterated by the Apex Court in the case of
PARVINDER SINGH Vs. ENFORCEMENT DIRECTORATE,
reported in 2026 SCC ONLINE SC 903, wherein the Apex
Court holds that the complaint at the outset or the

supplementary complaint, the procedure as stipulated under
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Section 223 of the Act is applicable to the proceedings under
the Prevention of Money Laundering Act, as well before the

Special Court.

5. The Apex Court in the case of PARVINDER SINGH

(supra) has held as follows:

"DISCUSSION ON RELEVANT LEGAL PROVISIONS

(i) THE PREVENTION OF MONEY LAUNDERING
ACT, 2002

Section 43 of the PMLA

“43. Special Courts.—(1) The Central
Government, in_consultation with the Chief
Justice of the High Court, shall, for trial of
offence punishable under section 4, by
notification, designate, one or more Courts of
Session as Special Court or Special Courts for
such area or areas or for such case or class or
group of cases as may be specified in the
notification.

Explanation.—In this sub-section, “High Court”
means the High Court of the State in which a
Sessions Court designated as Special Court was
functioning immediately before such designation.

(2) While trying an offence under this Act, a
Special Court shall also try an offence, other than an
offence referred to in sub-section (1), with which the
accused may, under the Criminal Procedure Code,
1973 (2 of 1974), be charged at the same trial.”

(emphasis supplied)
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15. Section 43 of the PMLA defines a Special Court as a
Court of Session which has been designated by way of a
notification issued by the Central Government in
consultation with the Chief Justice of the respective High
Court. Any Trial Court other than a Court of Session
cannot function as a Special Court.

Section 44 of the PMLA

“44. Offences triable by Special Courts.—(1)
Notwithstanding anything contained in the Criminal
Procedure Code, 1973 (2 of 1974),—

(a) an offence punishable under Section 4 and
any scheduled offence connected to the
offence under that section shall be triable by
the Special Court constituted for the area in
which the offence has been committed:

Provided that the Special Court, trying a
scheduled offence before the commencement
of this Act, shall continue to try such
scheduled offence; or

(b) a_Special Court may, upon a complaint

made by an authority authorised in this
behalf under this Act take cognizance of
offence under_ Section 3, without the

accused being committed to it for trial:

Provided that after conclusion of

investigation, if no offence of money-
laundering is made out requiring filing of
such complaint, the said authority shall

submit a closure report before the Special
Court; or

(c) if the court which has taken cognizance
of the scheduled offence is other than the

Special Court which has taken cognizance
of the complaint of the offence of money-
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laundering under sub-clause (b), it shall
on_an_application by the authority

authorised to file a complaint under this

Act, commit the case relating to the
scheduled offence to the Special Court

and the Special Court shall, on receipt of

such case proceed to deal with it from the
stage at which it is committed.

(d) a__Special Court while trying the
scheduled offence or the offence of

money-laundering shall hold trial in
accordance with the provisions of
the Criminal Procedure Code, 1973 (2 of
1974), as it applies to a trial before a
Court of Session.

Explanation.—For the removal of doubts, it is
clarified that,—

(/) the jurisdiction of the Special Court while
dealing with the offence under this Act, during
investigation, enquiry or trial under this Act,
shall not be dependent upon any orders
passed in respect of the scheduled offence,
and the trial of both sets of offences by the
same court shall not be construed as joint
trial;

(ii) the complaint shall be deemed to include any
subsequent complaint in respect of further
investigation that may be conducted to bring
any further evidence, oral or documentary,
against any accused person involved in
respect of the offence, for which complaint has
already been filed, whether named in the
original complaint or not.

(2) Nothing contained in this section shall be
deemed to affect the special powers of the High
Court regarding bail under  section 439 of
the Criminal Procedure Code, 1973 (2 of 1974) and
the High Court may exercise such powers including
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the power under clause (b) of sub-section (1) of that
section as if the reference to “Magistrate” in that
section includes also a reference to a “Special Court”
designated under Section 43.”

(emphasis supplied)

16. Section 44(1)(b) of the PMLA empowers the
authority to file a complaint before the Special Court
without the accused being committed to it for trial.
Under the proviso to Section 44(1)(b) of the PMLA, it is
well open to the authority to submit a closure report
before the Special Court if no offence of money
laundering is made out upon conclusion of investigation.
As per Section 44(1)(c) of the PMLA, it is open to the
authority who filed the complaint to seek committal of a
case relating to a Scheduled Offence, which is pending
before a competent Court, to the Special Court by way
of an application. If and when such an application is
filed, the Court dealing with the Scheduled Offence has
to commit the same to the Special Court, which shall
thereafter proceed to deal with it from the stage at
which it was committed. Section 44(1)(d) of the PMLA
makes the procedure under the CrPC, which has now
been replaced by the procedure under the BNSS
pursuant to the repeal, applicable to a trial before the
Special Court as if it were a Court of Session.

Section 46 of the PMLA

“"46. Application of Criminal Procedure Code,
1973 to proceedings before Special Court.—
(1) Save as otherwise provided in the Act, the

provisions of the Criminal Procedure Code,
1973 (2 of 1974) (including the provisions as

to bails or bonds), shall apply to the
proceedings before a Special Court and for the
purposes of the said provisions, the Special
Court shall be deemed to be a Court of Session

and the persons conducting the prosecution

before the Special Court, shall be deemed to be
a Public Prosecutor:
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Provided that the Central Government may
also appoint for any case or class or group of
cases a Special Public Prosecutor.

(2) A person shall not be qualified to be
appointed as a Public Prosecutor or a Special Public
Prosecutor under this section unless he has been in
practice as an advocate for not less than seven
years, under the Union or a State, requiring special
knowledge of law.

(3) Every person appointed as a Public Prosecutor
or a Special Public Prosecutor under this section shall
be deemed to be a Public Prosecutor within the
meaning of clause (u) of Section 2 of the Criminal
Procedure Code, 1973 (2 of 1974) and the provisions
of that Code shall have effect accordingly.”

(emphasis supplied)

17. Section 46 of the PMLA treats the Special Court to
be deemed to be a Court of Session, wherein, the
provisions of the CrPC (now BNSS) shall apply to the
proceedings under the PMLA, save as otherwise
provided under the PMLA. In other words, the
procedural framework governing the proceedings before
a Court of Session stands extended to the Special Court
under the PMLA.

Section 65 of the PMLA

“65. Criminal Procedure Code, 1973 to
apply.— The provisions of the Criminal
Procedure Code, 1973 (2 of 1974) shall apply,
insofar as they are not inconsistent with the
provisions of this Act, to arrest, search and
seizure, attachment, confiscation,
investigation, prosecution and all other
proceedings under this Act.”

(emphasis supplied)
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18. Section 65 of the PMLA makes the provisions of
the CrPC (now BNSS) applicable to proceedings under
the PMLA, provided that they are not inconsistent with
the provisions of the PMLA. It acknowledges the
overriding effect of the PMLA while also facilitating the
application of the other provisions contained in
the CrPC (now BNSS).

Section 71 of the PMLA

“71. Act to have overriding effect.— The
provisions of this Act shall have effect

notwithstanding anything inconsistent
therewith contained in any other law for the

time being in force.”

“(emphasis supplied)

19. Section 71 of the PMLA places the provisions of the
PMLA on a higher pedestal vis-a-vis any other law
operating in the same field. Therefore, in the event of
any inconsistency that may arise between the provisions
of the PMLA on the one hand and those contained in any
other statute, the former, being a special statute, would
prevail, as expressly provided under Section 71 of the
PMLA.

(ii) BHARATIYA NAGARIK SURAKSHA SANHITA,
2023

20. The BNSS is an improved version of the
erstwhile CrPC. This is a procedural Code designed to
act as a guiding framework to all the stakeholders in the
criminal justice system. While retaining several
provisions contained in the earlier statute, a conscious
endeavour has been made to make the BNSS citizen-
centric, while facilitating the investigating agencies and
the Courts.

Section 2(1)(k) of the BNSS
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2. Definitions.—(1) In this Sanhita, unless
the context otherwise requires,—
>k Kk k

(k) Yinquiry” means every inquiry, other
than a trial, conducted under this Sanhita by a

Magistrate or Court;”

(emphasis supplied)

21. Section 2(1)(k) of the BNSS, 2023 defines an
“inquiry”. An exhaustive and inclusive definition of the
said term has been provided by stating that it would
mean every inquiry other than a trial conducted under
the BNSS by a Magistrate or a Court. However, it is
pertinent to note that an inquiry is a judicial act, as
against an administrative one, requiring application of
judicial mind which must be reflected through the
recording made by a Court. Hence, it is a positive and
conscious act done by a Magistrate or a Court.

Section 4 of the BNSS

4, Trial of offences under Bharatiya Nyaya
Sanhita, 2023 and other laws.— (1) All offences
under the Bharatiya Nyaya Sanhita, 2023 shall be
investigated, inquired into, tried, and otherwise dealt
with according to the provisions hereinafter
contained.

(2) All offences under any other law shall be

investigated, inquired into, tried, and otherwise

dealt with according to the same provisions,
but subject to any enactment for the time being

in force regulating the manner or place of

investigating, inquiring into, trying or

otherwise dealing with such offences.”
(emphasis supplied)

Section 5 of the BNSS, 2023

“5. Saving.— Nothing contained in this
Sanhita shall, in the absence of a specific
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provision to the contrary, affect any special or
local law for the time being in force, or any
special jurisdiction or power conferred, or any
special form of procedure prescribed, by any
other law for the time being in force.”

(emphasis supplied)

22. Similar to the provisions contained under the PMLA,
Section 4(2) of the BNSS makes the provisions of the
BNSS subject to any other enactment governing the
field while dealing with offences under any law apart
from those under the Bharatiya Nyaya Sanhita, 2023.

23. Section 5 of the BNSS extends protection to a
special or local law, only in the absence of a specific
provision to the contrary under the BNSS overriding
such special or local law.

Section 210 of the BNSS, 2023

“210. Cognizance of offences by
Magistrate.—(1) Subject to the provisions of
this Chapter, any Magistrate of the first class,
and any Magistrate of the second class
specially empowered in this behalf under sub-
section (2 may take cognizance of an
offence—

(a) upon receiving a complaint of facts,
including any complaint filed by a person

authorised under any special law, which
constitutes such offence;

(b) upon a police report (submitted in any mode
including electronic mode) of such facts;

(c) upon information received from any person
other than a police officer, or upon his own
knowledge, that such offence has been
committed.
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(2) The Chief Judicial Magistrate may empower
any Magistrate of the second class to take
cognizance under sub-section (1) of such offences as
are within his competence to inquire into or try.”

(emphasis supplied)
Section 213 of the BNSS, 2023

“213. Cognizance of offences by Court of

Session.— Except as otherwise expressly
provided by this Sanhita or by any other law for
the time being in force, no Court of Session
shall take cognizance of any offence as a Court

of original jurisdiction unless the case has been
committed to it by a Magistrate under this

Sanhita.”

(emphasis supplied)

24. Section 210 of the BNSS deals with cognizance of
offences by a Magistrate. Section 210(1)(a) of the BNSS
empowers the Magistrate to take cognizance of offences
in complaint cases, including complaints which may be
filed by an authorised person under any special law.

25. Section 213 of the BNSS bars a Court of Session
from directly taking cognizance of an offence, unless the
case has been committed to it by the Magistrate.
However, it also makes it clear that the said bar shall
not apply in case of a contrary provision existing under
the BNSS or any other law.

Section 223 of the BNSS, 2023

“223. Examination of complainant.— (1) A
Magistrate having jurisdiction while taking
cognizance of an offence on complaint shall
examine upon oath the complainant and the

witnhesses present, if any, and the substance of
such examination shall be reduced to writing
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and shall be signed by the complainant and the
withesses, and also by the Magistrate:

Provided that no cognizance of an offence
shall be taken by the Magistrate without
giving the accused an opportunity of being
heard:

Provided further that when the complaint is
made in writing, the Magistrate need not examine
the complainant and the witnesses—

(a) if a public servant acting or purporting to act
in the discharge of his official duties or a Court
has made the complaint; or

(b) if the Magistrate makes over the case for
inquiry or trial to another Magistrate under
Section 212:

Provided also that if the Magistrate makes
over the case to another Magistrate under
Section 212 after examining the complainant and
the withesses, the latter Magistrate need not re-
examine them.

(2) A Magistrate shall not take cognizance on a
complaint against a public servant for any offence
alleged to have been committed in course of the
discharge of his official functions or duties unless—

(@) such public servant is given an opportunity to
make assertions as to the situation that led to
the incident so alleged; and

(b) a report containing facts and circumstances of
the incident from the officer superior to such
public servant is received.”

(emphasis supplied)
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26. Section 223 of the BNSS deals with the examination
of a complainant. The first proviso to Section 223(1) of
the BNSS prohibits the Magistrate from taking
cognizance of an offence, unless the accused is given an
opportunity of being heard.

27. Though Chapter XVI of the BNSS lays down the
procedural law dealing with complaints made to a
Magistrate, we hold that the aforesaid proviso is
substantive in nature, as it does not merely regulate the
manner in which the proceedings are to be conducted,
rather it confers a right upon the accused to be heard
before taking cognizance which forms a part of the right
of an accused to a fair trial enshrined under Article 21 of
the Constitution of India. We further hold that the word
“shall” occurring in the said proviso has to be construed
to be mandatory in nature, which enures to the benefit
of an accused. Resultantly, cognizance of an offence
taken by a Court without due compliance of the
aforestated proviso would be void ab initio.

Section 531 of the BNSS, 2023

“531. Repeal and savings.— (1) The Criminal
Procedure Code, 1973 (2 of 1974)is hereby
repealed.

(2) Notwithstanding such repeal—

(a) if,__immediately before the date on
which this Sanhita comes into force, there is

any appeal, application, trial, inquiry or
investigation pending, then, such appeal,
application, trial, inquiry or investigation
shall be disposed of, continued, held or
made, as the case may be, in accordance
with the provisions of the Criminal
Procedure Code, 1973 (2 of 1974), as in
force immediately before such

commencement (hereinafter referred to as
the said Code), as if this Sanhita had not

come into force;”
XK K %k
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(emphasis supplied)

28. Section 531(2)(a) of the BNSS has a laudable
objective behind it which saves the proceedings initiated
under the CrPC, prior to the commencement of the
BNSS. It is meant to give a prospective application to
the provisions of the BNSS. In other words, once a
proceeding such as an appeal, application, investigation,
inquiry or trial is initiated under the CrPC, then the
same must meet its logical conclusion under
the CrPC itself. Thus, we hold that the object of the said
provision is to avoid piecemeal application of
the CrPC vis-a-vis the BNSS.

29. A substantive right conferred under the BNSS would
definitely enure to the benefit of an accused against
whom none of the proceedings envisaged under Section
531(2)(a) of the BNSS has been initiated. One has to
see the nature of right. It is not a case of either a
retrospective or retroactive application, rather it is a
prospective one when a better right has been conferred
under the BNSS.

LEGAL & FACTUAL ANALYSIS

30. The issue of application of the procedure pertaining
to a complaint under the CrPC (now BNSS) to
proceedings under the PMLA is no longer res integra, as
has been elaborately dealt with by this Court in the
decisions of Tarsem Lal (supra), Yash Tuteja (supra)
and Kushal Kumar Agarwal (supra). Though we find that
in the instant case the said issue has not been
specifically raised either before the Trial Court or the
High Court, we are willing to consider the same, being a
pure question of law.

31. The submission of the learned ASG that the earlier
decision of this Court in Kushal Kumar Agarwal (supra)
will have to be reconsidered and, therefore, be referred
to a larger Bench cannot be countenanced. Taking away
the applicability of the provisions governing a complaint
under Sections 200 to 205 of the CrPC (now Sections
223 to 228 of the BNSS) to the proceedings under the
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PMLA, including the one that has a serious bearing not
only on the right of the accused but also on the power
of the Court, would lead to disastrous consequences. If
the argument so made by the learned ASG is accepted,
then the Special Court under the PMLA would have no
jurisdiction to: dismiss a complaint despite an absolute
lack of evidence, postpone the issuance of process,
issue process or dispense with the appearance of an
accused as provided under Sections 225 to 228 of the
BNSS, respectively.

32. In such view of the matter, we are in absolute
agreement with the decisions rendered by this Court
in Tarsem Lal (supra), Yash Tuteja (supra) and Kushal
Kumar Agarwal (supra), which we quote profitably.

Tarsem Lal v. Enforcement Directorate, (2024) 7 SCC
61

“17. After carefully perusing the provisions
of PMLA, we find that there is no provision
therein which is in any manner inconsistent
with Section 205 CrPC. Hence, it will apply to a
complaint under PMLA. A summons is issued on a
complaint to ensure attendance of the accused
before the criminal court. If an accused is in custody,
no occasion arises for a court to dispense with the
personal attendance of the accused. We may note
here that Section 205 empowers the court to grant
exemption only when a summons is issued. Sub-
section (2) of Section 205 provides for enforcing the
attendance of the accused before the court at the
time of the trial. If the accused who appears
pursuant to the summons issued on a complaint
were deemed to be in custody, the lawmakers would

not have provided for Section ......

Xk %k k

33. Now, we summarise our conclusions as
under:

33.1. Once _a complaint _under__Section
44(1)(b) PMLA is filed, it will be governed
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by Sections 200 to 205 CrPC as none of the
said provisions are inconsistent with any of

the provisions of PMLA;

33.2. If the accused was not arrested by ED
till filing of the complaint, while taking cognizance
on a complaint under Section 44(1)(b), as a
normal rule, the court should issue a summons to
the accused and not a warrant. Even in a case
where the accused is on bail, a summons must be
issued;

33.3. After _ a_summons _is_issued under
Section 204 CrPC on taking cognizance of

the offence punishable under Section 4

PMLA on a complaint, if the accused appears
before the Special Court pursuant to the

summons, he shall not be treated as if he is
in custody. Therefore, it is not necessary for
him to apply for bail. However, the Special
Court can direct the accused to furnish bond
in terms of Section 88 CrPC;

33.4.In_a case where the accused
appears pursuant to a summons before the
Special Court, on a sufficient cause being
shown, the Special Court can grant
exemption from personal appearance to the
accused by exercising power under
Section 205 CrPC;”

XK K %k

(emphasis supplied)

Yash Tuteja v. Union of India, (2024) 8 SCC 465

6. The only mode by which the cognizance of
the offence under Section 3, punishable under
Section 4 PMLA, can be taken by the Special Court is
upon a complaint filed by the Authority authorised on
this behalf. Section 46 PMLA provides that the
provisions of CrPC (including the provisions as
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to bails or bonds) shall apply to proceedings
before a Special Court and for the purposes
of CrPC provisions, the Special Court shall be
deemed to be a Court of Sessions. However,
sub-section (1) of Section 46 starts with the
words “save as otherwise provided in this Act”.
Considering the provisions of Section 46(1
PMLA, save as otherwise provided in PMLA, the
provisions of the Criminal Procedure Code,
1973 (for short “CrPC”) shall apply to the

proceedings before a Special Court. Therefore,
once a complaint is filed before the Special

Court, the provisions of
Sections 200 to 204 CrPC will apply to the

complaint. There is no provision in PMLA which
overrides the provisions of Sections 200 to
Sections 204 CrPC. Hence, the Special Court

will have to apply its mind to the question of
whether a prima facie case of a commission of

an offence under Section 3 PMLA is made out in
a_complaint under Section 44(1)(b) PMLA. If
the Special Court is of the view that no prima
facie case of an offence under Section 3 PMLA
is made out, it must exercise the power under
Section 203 CrPC to dismiss the complaint. If a
prima facie case is made out, the Special Court
can take recourse to Section 204 CrPC.”

(emphasis supplied)

Kaushal Kumar Agarwal v. Directorate of
Enforcement, 2025 SCC OnLine SC 1221.

“5. This Court has taken a consistent view
that a complaint filed by the Enforcement
Directorate under Section 44(1)(b) of the PMLA
will be governed by Sections 200 to 204 of
the CrPC. This view has been taken by this
Court in the cases of Yash Tuteja v. Union of
India, (2024) 8 SCC 465, and Tarsem
Lal v. Enforcement Directorate, (2024) 7 SCC 61.
Therefore, the provisions of Chapter XVI,
containing Sections 223 to 226, will also apply

to a complaint under Section 44 of the PMLA.
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As the complaint has been filed after 15 July,
2024, Section 223 of the BNSS will apply to the

present complaint.

6. The proviso to sub-section (1) of Section

223 puts an embargo on the power of the Court
to take cognizance by providing that no
cognizance of an offence shall be taken by the
Magistrate without giving the accused an
opportunity of being heard.

7. In this case, admittedly, an opportunity of
being heard was not given by the learned Special
Judge to the appellant before taking cognizance of
the offence on the complaint. Only on that ground,
the impugned order dated 20" April, 2024, will have
to be set aside.”

(emphasis supplied)

33. Accordingly, we have no hesitation in holding that
Sections 200 to 205 of the CrPC (now Sections 223 to
228 of the BNSS) would be applicable to proceedings
under the PMLA.

34. A mere ministerial act cannot be termed as an
“inquiry” under Section 2(1)(k) of the BNSS. Taking
cognizance is nothing but an application of judicial
mind. So long as the application of the judicial mind is
not exercised, an inquiry cannot commence. It is the
judicial notice of an offence by the Court which is
relevant. While doing so, it is presumed that the Court
would take note of the complaint along with the
materials placed before it.

35. The learned ASG placed reliance upon the decision
of this Court in Hardeep Singh (supra) to contend that
in the facts of the instant case, the inquiry had been
initiated upon filing of the prosecution complaint on
24.06.2024 which is, admittedly, prior to the
commencement of the BNSS on 01.07.2024. We find
that the said decision actually militates against the
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submission made by him, and would only quote the
following paragraphs in the aforesaid decision:

“26. In Raghubans Dubey v. State of Bihar, AIR
1967 SC 1167, this Court held: (AIR p. 1169, para
9)

“9. ... once cognizance has been taken by the
Magistrate, he takes cognizance of an offence and
not the offenders; once he takes cognizance of an
offence it is his duty to find out who the offenders
really are and once he comes to the conclusion
that apart from the persons sent up by the police
some other persons are involved, it is his duty to
proceed against those persons. The summoning
of the additional accused is part of the proceeding
initiated by his taking cognizance of an offence.”

27. The stage of inquiry commences, insofar
as the court is concerned, with the filing of the
charge-sheet and the consideration of the
material collected by the prosecution, that is
mentioned in the charge-sheet for the purpose
of trying the accused. This has to be
understood in terms of Section 2 CrPC
which defines an inquiry as follows:

"2. (g) ‘inquiry’ means every inquiry,
other than a trial, conducted under this Code
by a Magistrate or court.”

28. In State of U.P. v. Lakshmi
Brahman, (1983) 2 SCC 372, this Court held that
from the stage of filing of charge-sheet to
ensuring the compliance with the provision of
Section 207 CrPC, the court is only at the stage

of inquiry and no trial can be said to have
commenced. The above view has been held to

be per incuriam in Raj Kishore Prasad v. State of
Bihar, (1996) 4 SCC 495, wherein this Court
while observing that
Section 319(1) CrPC operates in _an ongoing

inquiry into, or trial of, an offence, held that at




-24 -
H-R NC: 2026:KHC:45964
El R A WP No. 3522 of 2026

e a7 -
CNR: KAHC010078062026

the stage of Section 209 CrPC, the court is
neither at the stage of inquiry nor at the stage
of trial. Even at the stage of ensuring

compliance with Sections 207 and 208 CrPC, it
cannot be said that the court is at the stage of

inquiry because there is no judicial application
of mind and all that the Magistrate is required
to do is to make the case ready to be heard by
the Court of Session.”

(emphasis supplied)

36. As rightly held by this Court in Hardeep
Singh (supra), even the stage of ensuring compliance
with Sections 207 to 209 of the CrPC, 1973 cannot be
termed as an inquiry because there is no application of
judicial mind. In the facts of the instant case, the
direction issued by the Special Court, vide order dated
24.06.2024, to number the complaint and, thereafter,
post the matter on a future date for hearing on
cognizance would certainly not come within the purview
of an “inquiry” under Section 2(1)(k) of the BNSS. In
such view of the matter, the aforestated contention
raised by the learned ASG falls to the ground.

37. As already discussed, though the complaint under
the PMLA was filed earlier, the cognizance was only
taken subsequently, on 02.07.2024, by which time the
BNSS had come into force. Admittedly, the appellant
has not been heard at the time of taking cognizance.
The mandate of a legislation which ensures the right of
an accused to a fair trial, whose liberty is at stake,
cannot be dispensed with. Thus, the contention of the
learned ASG that prejudice caused due to non-hearing
at the stage of cognizance will have to be shown by the
accused cannot be accepted, as it is not a mere
irregularity that would attract either Section 506 or 511
of the BNSS, but is an illegality that would vitiate the
very proceedings.

38. Based on the above discussion, the views expressed
by the High Court are, therefore, liable to be set aside.
We do find that the allegations against the appellant are
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quite serious. However, non-compliance with the first
proviso to Section 223(1) of the BNSS vitiates the very
order taking cognizance, and the same cannot be
sustained in the eyes of the law. In fact, the appellant
has, at the earliest point in time, filed the application for
recall of the order taking cognizance by placing reliance
upon the said proviso. Had the Special Court allowed it,
the trial would have proceeded further. Suffice it to
state that the appellant cannot be faulted for any delay
that has occasioned.

39. For the foregoing reasons, the impugned judgment
of the High Court dated 19.05.2025 and the order
taking cognizance by the Special Court dated
02.07.2024 stand set aside.

40. The Special Court is directed to afford an
opportunity of hearing to the appellant by proceeding
from the stage of taking cognizance. The aforestated
exercise must be completed within a period of 8 weeks
from the date of receipt of a copy of this judgment.

41. The appeal stands allowed, accordingly.

42. Pending application(s), if any, shall stand disposed
of."

In the light of the issue standing answered by KUSHAL
KUMAR AGARWAL and PARVINDER SINGH (supra), the
inevitable conclusion would be the obliteration of the order of
taking of cognizance and remitting the matter back to the
hands of the concerned Court to redo the act of taking of
coghizance bearing in mind the observations of the Apex Court

as quoted in the course of this order.
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6. All contentions except the one that is considered
during the course of the order shall remain open to be urged
and considered at a Ilater point in time in appropriate

proceedings, if need arises.

7. For the aforesaid reasons, the following:
ORDER
(i) The Writ Petition is allowed.

(i) The order of taking over cognizance dated
30.09.2025 stands quashed.

(iiif)  The matter is remitted back to the hands of
the concerned Court to reconsider the issue
and pass necessary orders bearing in mind
the observations made in the course of the
order, within an outer limit of six weeks from
the date of receipt of copy of the order, in

accordance with law.

Sd/-
(M.NAGAPRASANNA)
JUDGE

Y
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