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THIS CRL.P IS FILED U/S.482 CR.P.C PRAYING TO SET ASIDE
THE ORDER DATED 21.12.2021 IN C.C.NO.138/2018 PASSED BY THE
TRIAL COURT JMFC IX COURT AT MANGALURU D.K., AND ALLOW
THE APPLICATION U/S.91 CR.P.C., FILED BY THE PETITIONER.

THIS PETITION IS COMING ON FOR ADMISSION, THIS DAY,
ORDER WAS MADE THEREIN AS UNDER:

CORAM: HON'BLE MR. JUSTICE RAVI V HOSMANI

ORAL ORDER
Challenging order dated 21.12.2021 passed by JMFC (IX
Court), Mangaluru, in CC no.138/2018 on application filed
under Section 191 of Code of Criminal Procedure, 1973 (CrPC),

this petition is filed.

2. Sri Syed Kaleem Pasha, learned counsel for
petitioner submitted that on a private complaint filed by
respondent-complainant alleging offence under Section 138 of
Negotiable Instruments Act, 1881 (NI Act), impugned
proceedings in CC no.138/2018 were initiated. In course of
trial, respondent-complainant led evidence during which
complainant filed several applications under Section 91 of CrPC.
Applications were allowed on 03.08.2019, 03.09.2019,
19.01.2021 and 26.03.2021. And in fact application allowed on

19.01.2021 was to permit complainant to produce Certificate
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under Section 65B of Indian Evidence Act, 1872 (Act). On
conclusion of evidence on complainant's side, in course of
defence evidence, when petitioner-accused sought to rely upon
documents downloaded from Income Tax Authorities, an
objection was raised by complainant about lack of Certificate
under Section 65B of Act. And under impugned order, trial
Court rejected application on said ground. Granting several
opportunities to complainant to lead further evidence but
rejection of application filed by accused would not be justified.
And sought for allowing petition and alternatively, petitioner
would file one more application for production of documents
accompanied with necessary certificate and petitioner would be
satisfied if a direction is issued to trial Court to consider said
application, in accordance with law without being prejudiced by

rejection of earlier application.

3. On other hand, Sri Siddeshwara, learned counsel

for respondent-complainant opposed application/petition.

4. Heard learned counsel and perused impugned order

and material on record.
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5. Pendency of proceedings for offence punishable
under Section 138 of NI Act against petitioner herein and same
having progressed to trial are not disputed. Petitioner is
aggrieved by order passed on application filed by him under
Section 91 of CrPC. Said application was necessitated as
documents namely, ledger account statement and tax invoices
already produced were downloaded onto complainant's
computer and printed and needed Certificate under Section 65B

of Act.

6. Perusal of impugned order reveals only reason
assigned for rejection was non-accompaniment with Certificate

under Section 65B of Act.

7. In view of submission of learned counsel that a
fresh application would be filed for producing documents
accompanied with certificate, it is found appropriate to secure
ends of justice, to permit petitioner to file one more application.
It is ordered that rejection of application on technical ground
would not come in way of petitioner-applicant filing fresh

application by curing technical defect.
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8. Accordingly, petition is disposed of reserving
liberty to petitioner-accused to file one more application curing
technical defect. In case application is filed, trial Court would
require to consider application without regard to rejection of
earlier application under impugned order. It is further seen that
proceedings have been stalled due to interim order granted in
this petition affecting respondent-complainant. To expedite
disposal, a condition is imposed that in case petitioner intends
to file application, same shall be filed within a period of 3 weeks

from today or next date of hearing, whichever is later.

Sd/-
(RAVI V HOSMANTI)
JUDGE

AV
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