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HIGH COURT OF CHHATTISGARH AT BILASPUR

CR No. 131 of 2026

1 - Vinod Kumar Lalwani S/o Thawar Das Lalwani, Aged About 47 Years R/o Sindhi
Colony, Raipur Naka, Durg (C.G.)

2 - Mukesh Lalwani S/o Thawar Das Lalwani Aged About 49 Years R/o Sindhi
Colony, Raipur Naka, Durg (C.G.)

3 - Rajesh Kumar Lalwani S/ Thawar Das Lalwani Aged About 53 Years R/o Sindhi
Colony, Raipur Naka, Durg (C.G.)

4 - Naresh Kumar Lalwani S/o Thawar Das Lalwani Aged About 51 Years R/o Sindhi
Colony, Raipur Naka, Durg (C.G.)
... applicant (s)

versus

1 - Manisha Lalwani W/o Ashok Kumar Lalwani Aged About 54 Years R/o Makan
No. H 177, Anand Vihar Sector-2, Natraj Furniture Ke Samne, Taj Chowk,
Telibandha, Raipur Tehsil And Distt. Raipur (C.G.)

2 - Sweta Lalwani R/o Makan No. H 177, Anand Vihar Sector-2, Natraj Furniture Ke
Samne, Taj Chowk, Telibandha, Raipur Tehsil And Distt. Raipur (C.G.)

3 - Tushar Lalwani R/o Makan No. H 177, Anand Vihar Sector-2, Natraj Furniture Ke
Samne, Taj Chowk, Telibandha, Raipur Tehsil And Distt. Raipur (C.G.)

4 - Collector, Durg (C.G.)
... Respondent(s)

For applicant (s) : N. Naha Roy, Advocate
For Respondent No. 4/ State : Mr. Suyashdhar Badgaiya, Govt. Advocate

Hon’ble Shri Justice Ravindra Kumar Agrawal, J

Order on Board

11.06.2026
1. The present Civil Revision has been filed under Section 115 of the

Code of Civil Procedure, 1908, against the order dated 19.05.2026
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passed by learned Eighteenth Civil Judge, Junior Division, Durg in Civil
Suit No. A/275/2025 whereby the application filed by the petitioner
under order 7 Rule 11 of CPC has been rejected.

The brief facts of the case are that the applicants are defendants No. 1
to 4 before the learned trial Court, whereas respondents No. 1 to 3 are
the plaintiffs in the civil suit. The plaintiffs have instituted the suit
seeking a declaration that the Will dated 11.09.2015, alleged to have
been executed in favour of defendants No. 1 to 4, is null and void.
They have further prayed for a declaration of their title over the suit
property and for the grant of permanent injunction. According to the
pleadings made in the plaint, plaintiff No. 1 is the widow of Late Ashok
Kumar Lalwani, while plaintiffs No. 2 and 3 are his children. Late Ashok
Kumar Lalwani died on 16.11.2016. The defendants are the brothers of
Late Ashok Kumar Lalwani. It is pleaded that, being the legal heirs of
the deceased, the plaintiffs have succeeded to and are entitled to the
suit property. However, the defendants are asserting rights over the
suit property on the strength of a Will dated 11.09.2015, allegedly
executed by Late Ashok Kumar Lalwani in their favour. It is the specific
case of the plaintiffs that the suit property was the self-acquired
property of Late Ashok Kumar Lalwani and that, after his demise, the
defendants laid claim thereto on the basis of the aforesaid Will, thereby
casting a cloud upon the plaintiffs’ title. The plaintiffs contend that Late
Ashok Kumar Lalwani neither executed any such Will nor transferred
his interest in the suit property in favour of the defendants in any
manner whatsoever. It is further pleaded that the plaintiffs had earlier
instituted Civil Suit No. 63A/2019 before the learned 10th Civil Judge,

Class-Il, Durg. During the pendency of the said suit, the revenue
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authorities ordered mutation of the suit property in favour of the
plaintiffs. Consequently, the plaintiffs withdrew the said suit by filing an
application under Order XXIIl Rule 1 of the Code of Civil Procedure,
reserving liberty to institute a fresh suit, and the same was permitted to
be withdrawn vide order dated 05.07.2025. Subsequently, the Sub-
Divisional Officer (Revenue), Durg, by order dated 13.10.2025, set
aside the mutation order granted in favour of the plaintiffs and
observed that mutation in respect of the suit property could be effected
only after adjudication of the rival claims of title by a competent civil
court. It is thereafter that the present suit came to be instituted by the
plaintiffs.

It is also the pleading of the plaintiffs that after the passing of the order
by SDO (Revenue), Durg, on 13.10.2025, the cause of action arose in
favour of the plaintiffs, and then they filed the suit on 14.11.2025, for
declaration of their title over the suit property, declaring the Will deed
dated 11.09.2015 as null and void, and also for permanent injunction.
The filing of the earlier suit and its withdrawal have also been pleaded
by the plaintiffs in their suit. The subsequent suit has been registered
as Civil Suit No. A/275/2025.

In the aforesaid civil suit, the defendants entered appearance and filed
an application under Order VII Rule 11 of the Code of Civil Procedure
on 09.02.2026 seeking rejection of the plaint. The principal ground
urged in the application was that the plaintiffs had earlier instituted a
civil suit on the same facts and cause of action, which they
subsequently withdrew, and that the present suit, being based on the
same cause of action, was therefore not maintainable. In the order

dated 05.07.2025, no liberty was observed, permitting them to file the
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fresh suit on the same cause of action, for the same relief and between
the same parties. The plaintiffs were well aware of the Will deed dated
11.09.2015, and the limitation to challenge it is 3 years, and therefore,
the present suit of the plaintiffs is barred by limitation. No fresh cause
of action arose in favour of the plaintiffs, and their plaint is liable to be
rejected.

The learned trial Court, after hearing the parties, rejected the said
application filed by the defendants, under Order VII Rule 11 CPC vide
order dated 19.05.2026. Aggrieved by the said order, the defendants
have preferred the present civil revision.

Learned counsel for the applicants/defendants would submit that the
impugned order dated 19.05.2026, rejecting the application under
Order VII Rule 11 CPC, is wholly unsustainable in law. He would
submit that the plaintiffs had earlier instituted Civil Suit No. 63A/2019
on the very same subject matter, challenging the same Will dated
11.09.2015 and claiming identical reliefs. The said suit was admittedly
withdrawn by the plaintiffs under Order XXIIl Rule 1 CPC on the
ground that their grievance stood redressed after mutation of the suit
property was effected in their favour. No liberty was granted by the
learned trial Court to institute a fresh suit on the same cause of action.
Therefore, by virtue of the express bar contained in Order XXIII Rule
1(4) CPC, the plaintiffs were precluded from filing a subsequent suit in
respect of the same subject matter and cause of action. It is argued
that the learned trial Court failed to appreciate the legal consequence
flowing from the withdrawal of the earlier suit and thereby committed a
jurisdictional error in refusing to reject the plaint. He would further

submit that the subsequent order dated 13.10.2025, passed by the



5

Sub-Divisional Officer (Revenue), Durg, setting aside the mutation in
favour of the plaintiffs, did not give rise to any fresh cause of action.
According to him, the said order merely reiterated the settled position
of law that disputed questions relating to title on the basis of a Will are
required to be adjudicated by a competent civil court and did not confer
any new substantive right upon the plaintiffs. It is submitted that the
challenge to the Will had already been made in the earlier suit and,
therefore, the cause of action stood exhausted when the plaintiffs
voluntarily withdrew the said suit without obtaining liberty to institute a
fresh suit. Reliance is placed upon the decision of the Hon'ble
Supreme Court in Sarguja Transport Service v. State Transport
Appellate Tribunal, M.P., Gwalior, 1987 (1) SCC 5, to support that
withdrawal of proceedings without liberty bars initiation of fresh
proceedings on the same cause of action, and the same principle is
embodied in Order XXIIl Rule 1(4) CPC.

It is further argued that the suit is ex facie barred by limitation and,
therefore, liable to be rejected under Order VII Rule 11(d) CPC.
Learned counsel for the applicants also submits that the Will in
question was allegedly executed on 11.09.2015 and the plaintiffs
themselves had challenged the same in the earlier suit instituted in the
year 2019, thereby demonstrating their knowledge thereof. In the
absence of any specific pleading regarding a fresh accrual of cause of
action, the subsequent suit filed after withdrawal of the earlier suit is
clearly barred under Article 58 of the Limitation Act, 1963. Placing
reliance upon the decisions of the Hon’ble Supreme Court in Nikhila
Divyang Mehta, decided on 15.04.2025 by Hon’ble Supreme Court in

SLP (C) No. 13459 of 2024, learned counsel would argue that where,
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on a reading of the plaint, the suit appears to be barred by law, and the
pleadings merely create an illusion of a continuing cause of action, the
plaint is liable to be rejected at the threshold. He would therefore
submit that the impugned order deserves to be set aside and the plaint
is liable to be rejected under Order VII Rule 11 CPC. He would also
refer to the judgment of Dahiben v. Arvindbhai Kalyanji Bhanusali
(Gajra), 2020 (7) SCC 366, and Shri Mukund Bhawan Trust and
Others v. Shrimant Chhatrapati Udayan Raje Pratapsinh Maharaj
Bhonsle and Another, 2024 SCC Online SC 3844.
| have heard learned counsel for the applicants and perused the
documents annexed with the Civil Revision Petition and gone through
the pleadings.
The grievance of the applicants in the present civil revision is that the
plaintiffs had earlier instituted a civil suit seeking substantially the same
reliefs on the basis of the same set of facts, and, having withdrawn the
said suit without obtaining liberty to institute a fresh suit, they were
precluded from filing the subsequent suit. It is contended that the
present suit is, therefore, barred under the provisions of Order XXIlI
Rule 1 of the Code of Civil Procedure. A perusal of the earlier plaint
(Annexure-A/3) reveals that the plaintiffs had instituted the suit on the
apprehension that the defendants, on the strength of the alleged Will
dated 11.09.2015, might alienate the suit property and interfere with
the plaintiffs’ peaceful possession thereof. The plaintiffs had
challenged the validity of the said Will and sought protection of their
rights in respect of the suit property.
Thereafter, the plaintiffs filed an application dated 05.07.2025 under

Order XXIII Rule 1 CPC seeking withdrawal of the suit. In the said
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application, it was specifically pleaded that the suit property had
already been mutated in the names of the plaintiffs in the revenue
records and, consequently, the principal grievance for which the suit
had been instituted no longer survived. It was further stated that, in
view of the mutation having been effected in their favour, there was no
necessity to pursue the challenge to the alleged Will any further.
Taking note of the averments made in the application, the learned trial
Court, by order dated 05.07.2025, permitted the plaintiffs to withdraw
the suit under Order XXIIl Rule 1 CPC. The withdrawal was sought on
the premise that, owing to the mutation having already been carried out
in favour of the plaintiffs, the suit had become unnecessary and,
therefore, they did not wish to prosecute the same any further. It was
the contention of the plaintiffs in the application filed by them under

Order XXIIl Rule 1 CPC that:-

"2. g o, aIfEAt GRT URgd a@T # IAd: g9 Ied HUcydeh Hsdied
getgaqmr féqie 11.09.2015 &l Ay Oifd & Jred, o1, 37Ufq I
shycyder fsuTfed eefiaa=mT & SuR W arfet & ufd & 9m @ fRa dufa

G 9.-632/20 kel 0.0020 8. fR&¥q uw-gif, u.gH.-19, a4 gf, dg. @
fSretr-gif (.71.) ol 31U+ 17 R gXAidRd a1 UfaTénToT <1 Igd ol

3. gg fop, Jod AUy adam g # Toa SifverEl # arfedt gd Jd
ITRIMYBRT =T TR & A1 WR TAHIdR I5g MYT gRT Ueh0T T
AHIARUT AT UehRUT Il STy, AidRd fohar S ger 81 Ot fRafa o
OfIarénTor gRT STt geftgdamr ora= ge & fAsurfed okamar mam g, Ia

FHRIAHTAT SIS B Yehl & TAT Iekd THIATAT ehi 379 ehucYdeh (saried
THRICHTAT ehi (Y IS e &Y 3MMeagehd ol 36 T8 &

5. 7 fon, aTfet Su= o= SRR ot GRIGT 3@ g 9 UeheuT ot T8 iRa
T TTET g1
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Considering the application of the plaintiffs, the learned trial Court, by
allowing the application, permitted the plaintiffs to withdraw the suit,
vide order dated 05.07.2025. The relevant part of the order is as

under:-

"3 GehoT Y Fered FEufd v aRTEUTa 1 dwad g3 ardioror i 3R |

TEdd 3Mdca Hadd 3meer 23 fAgd | egger ufhar gfedr, 1908 &
HTAG FhOT T IUT-GIY W TR o e TR & aréemoT & 39T
TIIER TG, aTqd ford ST AT Uare 61 STt g1

It is not in dispute that the SDO (Revenue), Durg, has passed the order
on 13.10.2025 and set aside the subject mutation order dated
17.10.2022, which was in favour of the plaintiffs and observed in its
order that the party who is claiming mutation on the basis of the Will is
required to get their title decided by the competent Civil Court. It is
necessary to notice here the relevant part of the order passed by SDO

(Revenue) Durg, dated 13.10.2025, which is as under:-

"}ATI 3WIh dLAT & YR W I & gRI T 3rdel
37T §U A THAR P §T IHNAEY RATrI gRT feeieh 17 10.2022
faferaeTd 9 g @ fATEd fohar ST & a2 3mdfed Hid I qd afdrears

31R0Teh HAR ATeTeT=AT T ATH Ydac] &ol B §U AT Faieel =ardTerd
gRT 2022 (1) T.SM.3R.S1. 92 TH.4 UaThR Sideg Rie [0%g #7.9.2m8
Td 31 ¥ forg difeerd At 13146/2021 H {1 06.09.2021 &l
ufauried =aIeeid & Feuield A Ao @ AT aEr
T A aHId & ATYR W & & 99 H, TAATR 39 TIT PIg
faare ® ST ArATaRor & gfaf® # adfiga & 3R W) R S &
feram I § A UaTHR, St aHId & 3MUR W &6h/31TABR &1 grar X &l
%, D g RAfae ~aramer @ sunrdH Y aen 3R 3ua SR @
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TAE AT 29, s 3Wid & 3afed ofd R AGNT Fder
ey & AT & 3MUR W 3a9eTd ATHIGROT H FIaR 6

Sraafr|”

Thereafter, the plaintiffs filed the fresh suit on 14.11.2025, claiming for
the relief of declaration of their title, declaring the Will dated 11.09.2015
as null and void and for permanent injunction. In the present suit, the
plaintiffs have specifically pleaded about the earlier suit and its
withdrawal, and also the accrual of the cause of action after the order
dated 13.10.2025 passed by SDO (Revenue), Durg. In the plaint, filed

on 14.11.2025, the plaintiffs have pleaded that:-

“7. I% fF, adda # e A Agfanneia AR

(TSTE) GIT (S.1.) & AT YT haATeh-202409100400308/31-6/2023-

24 GETHR-AAIE FAR STearll T Ay faeg AN STeraredl g g A
aTRA 3MGer featas 13.10.2025 3 URT-44 (1) .31, H-IoTEd TiedT & ded
3TS2T UTiRe b a7 & fob a8 & YR W &b o HaIY H faAuehT 30
THT PS Fae § ad Haor @ gfafy o adfdd $ 3R W
&h/3TTAPR T STaT Y &I ¥, Bl TR e —amera & SurTH e
B9 3R 31Ul JTABRT T TUE I BT, ToTHb ST & 3rafed A

W AT FIgR 1A & [Afaa & 3MYR U 31T ATHTIIOT

T HIIATE Y STA9f, &b LA F SWId I gral §ol: T H UEd

P P MITRAT US b HBRUT 3h ardl AT ATATT o THET

UEGd & TIHd PROT G: a1g HROT f&edleh- 13.10.2025 6 3cUeet g &

0T GTelT URT et Y HTaTRIehT TS "

It is well settled that while considering an application under Order VII
Rule 11 CPC, the Court is required to confine itself to the averments

contained in the plaint and the documents relied upon therein, and the
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defence raised by the defendants cannot be looked into. A meaningful
reading of the plaint in the present case shows that the plaintiffs have
specifically pleaded not only the institution and withdrawal of the earlier
suit but also the subsequent order dated 13.10.2025 passed by the
SDO (Revenue), Durg, and have asserted that, pursuant thereto, a
fresh cause of action arose requiring adjudication of their civil rights by
a competent civil court. Whether such plea is ultimately correct or
sustainable is a matter to be adjudicated upon on the basis of evidence
and cannot be conclusively determined at the threshold while

exercising powers under Order VIl Rule 11 CPC.

So far as the objection founded upon Order XXIII Rule 1 CPC is
concerned, it is true that the earlier suit was withdrawn without any
express liberty to institute a fresh suit, but the application for
withdrawal of the suit was allowed, in which they claimed liberty.
However, a comparison of the pleadings of the two suits and the
circumstances in which the earlier suit was withdrawn would show that
the plaintiffs had withdrawn the earlier proceedings on the premise that
the mutation of the suit property had already been effected in their
favour and, therefore, according to them, the necessity of prosecuting
the challenge to the Will no longer survived. Subsequently, the
mutation order itself was set aside by the SDO (Revenue), Durg, on
13.10.2025, who further observed that the parties claiming rights on
the basis of the Will were required to have their title adjudicated by a
competent civil court. The question whether the subsequent suit is
founded upon the very same cause of action or whether the order
dated 13.10.2025 furnished a distinct and recurring cause requiring

adjudication of title is itself a matter requiring examination on merits.
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Such an issue cannot be conclusively decided merely on the basis of
the pleadings so as to reject the plaint at the threshold under Order VI
Rule 11 CPC. The bar contemplated under Order XXIll Rule 1 CPC
would become applicable only when the Court is able to conclude, on a
complete consideration of facts, that both proceedings arise from an
identical cause of action and that no subsequent event has intervened
giving rise to a fresh right to sue.

The contention regarding limitation also does not persuade this Court
to interfere with the impugned order. The plaintiffs have specifically
pleaded in paragraph 7 of the plaint that after the order dated
13.10.2025 passed by the SDO (Revenue), Durg, they were compelled
to approach the civil court for adjudication of their title and challenge to
the Will, and that a fresh cause of action arose on that date. Whether
such plea is legally sustainable and whether the suit is within limitation
are issues that cannot be determined without examining the factual
matrix in its entirety. It is a settled principle that limitation ordinarily
constitutes a mixed question of law and fact. Unless the plaint itself
unequivocally demonstrates that the suit is barred by limitation,
rejection under Order VII Rule 11(d) CPC is not warranted. In the
present case, the plaint does not, on its face, disclose an absolute bar
of limitation. Consequently, the issue is required to be adjudicated after
framing of appropriate issues and recording of evidence.

The judgments relied upon by the applicants are also distinguishable
on the facts. In Sarguja Transport Service (supra), the Hon’ble
Supreme Court was dealing with the effect of the withdrawal of writ
proceedings without liberty and the principle against re-agitation of the

same cause. The said decision does not lay down that in every case
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where an earlier proceeding has been withdrawn, a subsequent suit
must necessarily be rejected at the threshold without examining
whether subsequent events have given rise to a fresh cause of action.
Likewise, the decisions in Dahiben, Nikhila Divyang Mehta, and Shri
Mukund Bhawan Trust (supra) were rendered in cases where the
plaint itself disclosed a clear legal bar or where the pleadings, on their
own showing, revealed that the suit was not maintainable. In the
present case, however, the plaint contains specific pleadings regarding
the subsequent order passed by the revenue authority, the setting
aside of the mutation order and the consequent necessity of seeking
adjudication of title before the civil court. Therefore, it cannot be said,
at this stage, that the plaint is a product of clever drafting intended
merely to create an illusion of a cause of action.

Having heard learned counsel for the applicants and upon perusal of
the plaint, the application filed under Order VII Rule 11 CPC, the
impugned order and the documents brought on record, this Court is of
the considered opinion that no jurisdictional error has been committed
by the learned trial Court in rejecting the application under Order VII
Rule 11 CPC. The learned trial Court rightly held that the questions
relating to the effect of withdrawal of the earlier suit, the applicability of
Order XXIII Rule 1 CPC, the existence or otherwise of a fresh cause of
action, and the plea of limitation involve issues which require
adjudication on the basis of pleadings and evidence led by the parties.
Since the plaint does not ex facie disclose that the suit is barred by any
law, nor does it satisfy the requirements of rejection under Order VII
Rule 11 CPC, no ground for interference in exercise of revisional

jurisdiction is made out.
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19. Consequently, the civil revision being devoid of merit deserves to be,

and is accordingly dismissed.

Sd/-
(Ravindra Kumar Agrawal)
Judge

sagrika
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