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HIGH COURT OF JUDICATURE AT ALLAHABAD

APPLICATION U/S 528 BNSS No. - 35352 of 2025

Madhu Sudhan Sharma
..... Applicant(s)
Versus
State of U.P. and Another _
..... Opposite
Party(s)
Counsel for Applicant(s) . Ravindra Sharma
Counsel for Opposite Party(s) . GA.

Court No. - 75

HON'BLE VIKASBUDHWAR, J.

1. Supplementary affidavit, filed today, is taken on record.

2. Heard Sri Ravindra Sharma, learned counsel for the applicant and Sri S.P.
Singh, learned State Law Officer for the State.

3. This application under Section 528 BNSS has been filed by the applicant
to quash the condition imposed in order dated 19.08.2025 passed by
Additional Sessions Judge, Court No. 14, Agrain Criminal Appea No. 222
of 2023 (Madhusudan Sharma v. State of U.P. and others), under Section
138 of the N.I. Act, Police Station - Hariparwat, District Agra as well as
application dated 29.07.2025, under Section 391 Cr.P.C. /432 BNSS.

4. The case of the applicant is that a complaint under section 138 of the N.I.
Act came to be lodged by the opposite party no. 2 against the applicant with
an allegation that with respect to discharge of the liability had drawn a
cheque bearing no.141264 of Rs. 45,90,000/- and the another cheque no.
833655 of Rs. 80,00,000 dated 24.11.2015 and the cheque no.141264 on
presentation in the bank, came to be dishonored on 24.11.2025 and so far as
the cheque no. 833655 dated 24.11.2025 of Rs. 80,00,000/- is concerned, the
same was dishonored on 16.12.2025 followed by a statutory demand notice
dated 21.01.2016 and the complaint on 01.03.2016, pursuant whereto the
applicant came to be summoned. Post trial, by virtue of the judgment and
order dated 27.09.2023 passed by the Presiding Officer, Special Judge 138
of the N.I. Act, Agra in complaint case No. 1120 of 2016, the applicant
came to be convicted while sentencing him for six months simple
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imprisonment and fine of Rs. 1,68,77,800/- to be paid to the complainant and
Rs. 10,00,000/- in the State exchequer.

5. Assailing the same, the applicant herein preferred a criminal appeal
bearing No. 222 of 2023. During the pendency of the said appeal, an
application under Section 391 Cr.P.C./ 432 BNSS came to be preferred by
the applicant for obtaining of the opinion of handwriting experts which came
to be rgected and it was recited that the applicant- accused had cross-
examined Ankur Agarwal (PW1) and as questions with regard to Akash
Sharma, Manish, Ashwani Gupta and the same was replied by Ankur
Agarwal, PW1 that Akash Sharma is working in the company of PW1,
Ankur Agarwal, so much so Manish Agarwal is also an employee and Akash
is a driver and Manish, thus, the work related to bank and on a question
being raised, whether PW1, Ankur Agarwa is remembering the fact
regarding sending Manish, his employee to take payments from the bank and
relatable to the applicant- accused PW1, Ankur Agarwa came up with a
stand that he does not remember the same but after looking into the records,
he can make statement and with regard to Akash, whether he was sent for
taking payment from the applicant, he can only give a statement after
looking into the record and Akash and Manish are their employees at 7 to 8
years. In the said application, it was also recited in the proceedings under
Section 313 Cr.P.C., a statement has been made by the applicant that the
subject cheque 833456 and 833656 had been handed over to the opposite
party no. 2 and the receipt with regard to the payment so made and the bank
documents and the photographs are already on record and further the father
of the opposite party no. 2, Ashok Agarwa had also lodged a first
information report being case crime No. 1172 of 2015 in which and Ashok
Agarwal, the father of the complainant is PW-2 in the said case and he has
stated that the cheques were not to be presented in the bank but they were
just for satisfaction to be accorded that the payments would be made and the
copy of the first information report is aready on record. Thus, the applicant
seeks to summon Ashwani Gupta, Akash Sharma and Manish as ther
presence and statements would be relevant in order to determine the fact that
the payments were already made and nothing remains due.

6. The said application on objection by the opposite party no. 2 came to be
rgected on 19.08.2025 by the Court of Additional Session Judge, Court
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no.14, Agra
7. Questioning the same, the applicant has been filed the present application.

8. Learned counsel for the applicant has submitted that the court below has
committed patent error of law apparent from the face of the record in
rgjecting the application so preferred under Section 391 Cr.P.C./ 432 BNSS,
particularly, when under Section 391 Cr.P.C./ 432 BNSS itself provides that
the appellate court may take further evidence or direct it to be taken during
the pendency of the appeal. Submission is that it is not a situation wherein a
new case is being carved out and other documents are sought to be injected,
particularly, when the said documents are already on record and due to
certain circumstances beyond the control and the comprehensions of the
applicant, the said persons could not be summoned and, in case, they are not
summoned and opportunity is not accorded to get the documents proved then
it would be travesty of justice. He further submits that the court below got
swayed with the fact that the dilatory tactics have been adopted, particularly,
when it would be justifiable for the Court to give a precise and appropriate
judgments if it summon the said persons. Reliance has been placed upon the
decision of the Hon'ble Apex Court in Brig Sukhjeet Singh (Retd) MVC v.
State of Uttar Pradesh & others; 2019 LawsSuit (SC) 72.

9. Learned State Law Officer while countering the submissions so raised by
the learned counsel for the applicant has submitted that the present
proceedings is nothing but grossest misuse of process of law, particularly,
when earlier application under Section 391 Cr.P.C./ 432 BNSS came to be
filed for getting the handwriting expert report opinion which came to be
rejected, now a new application is being preferred which is nothing but an
afterthought, particularly, when it was always open for the applicant to have
preferred the said application during the trial prior to the order of the
conviction.

10. | have heard learned counsel for the parties and gone through the records
carefully.

11. Apparently, post lodging of the complaint under Section 138 of the N.I.
Act on 27.09.2023, the trial court convicted the applicant against which an
appeal came to be preferred in the year 2023. As per the recital contained in
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para- 2 of the application under Section 391 Cr.P.C./ 432 BNSS the
applicant has come up with a stand that he had preferred an application
under Section 391 Cr.P.C./ 432 BNSS for getting an opinion of handwriting
expert which came to be regjected.

12. On a pointed query being raised to the learned counsel for the applicant
whether the said order was challenged, the answer isin negative.

13. Interestingly, though the appeal was preferred in the year 2023 and on
29.07.2025, the application under Section 391 Cr.P.C./ 432 BNSS came to
be preferred for summoning Akash Sharma, Manish, Ashwani Gupta,
Manager of the Canara Bank. The submission of the counsel for the
applicant is that the said application needs to be allowed, particularly, when
there are documents available on record which even prior to order of
conviction were before the trial court and, in case, the said persons are
summoned then it will make the entire controversy crystal clear that no
amount is due and payable by the applicant.

14. Pertinently, Section 391 Cr.P.C./ 432 BNSS is akin to provisions
contained under Order 41 Rule 27 of the CPC. Importantly, in the
application under Section 391 Cr.P.C./ 432 BNSS in para-7, the applicant
has averred as under:

" foh A 31aR =maTerd g1 off 37 ot fedies 27.09.2023 # et & foh foeg fergeh
GRT %15 Tq1ed § aRardt & foredl off et il adiferd =Tel o & o =1 &l fohedl o
HHART I TATET TR deh TEH hl WIIATAA! ohl Hiidd T &, el deh foh ATHIH gRI
U o hl Hifdd e & ol T bl ot F1ed | Gdierd el e 8| Addd AHGh o 2
FYAl W TIYT A TN DI TE HRUT Ydld el il ¢1" 309 T & fh IRk af o
qifed R o foid Treft Iuetsy & R S off IucTsy &1 wifchd Fead wref srditemeff 37
I bl HFHIT AR AT & 9 U el e Fel I1| 99 FROT 3R =Frared &
Aol faqid 27.09.2023 Tk T ¥9 T UTRA el 8l Tehl | THTCId R YT scb chHdT bl
ot dch 71 U o ol geTrery |redr fordm ST rasas 21"

15. Even otherwise, once it is not the case of the applicant then there was certain
circumstances beyond the control and the comprehensions on account whereof he
could not prefer an application summoning the said persons thus the said request for
summoning the applicant cannot be allowed, particularly, it will amount to filling up
the lacunas. The finding of the Additional Sessions Judge, Court No.14, Agra as
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encapsuled dated 19.08.2025 reads as under:

"I WU & faEg Se1E wETST H0-628 YA id gU A foRar wan ¢ foh fagwron
e H HA(WGH g1 URard] 9 URard! & ated & faeqa kg il A derestad
fhdl St T8 T e T IRAT Dl B, b Fee | ot og b T g, S faEre
=TT I STl T WA 81 URATE] d1ed FHTC IR AHGh ol S99 T8 I HGTR
faam a1 Af9g ol AR & Tae Gt Tqd Sl T ARIE H AR faEr ey §
U e et féiferd 19.08.2022 # (1) |ia= i (2) Ua FAR (3) HAHT HHAR 1S
(4) ek AT (5) HH TR/ATAFR HRT ok (6) FHHARY/SMERN deb 3Tk TSI (7) 379
HI&NTUT §1¢ <@ A1 9 GId gRare! (8) it Ah T FAR e Tedidhe TTdTg 3ifehd &, T
HAGR gRT & TaTe DW-1 T et @ DW-2 3ifrd FamR aflrs B ford 7 21 siferges
TaTe gt 3 vefAr o faAier 29.07.2025 # Ifewfaa ware & A A 81 srfeneff o=
TATE <l T8 TSt il chl ATIAT R @l &, TolIehl JUT ST [aaRUT & THY AT9G<h i off
HR faaRUT raTerd gRT S ded ol Ui SFaeR {3, wReg rdienell grT T g dned
Tqd el feRar mm srdveneff & vmefr ww feAifeRd 29.07.2025 # wWewr & f fawwor
AT o FHe IFhT I diefl/aned {5 aifad S aredl & 39 G H A1 faEr
AT & TH IWIh 18d I AT UId e hl hig ieh-gich hRUT Uiareil grI 37
T U feAifeRd 29.07.2025 & fomam &1 ufardl gt uRkarg a¥ 2016 & weqa foar o
I8 A1a 3o =ArITeTd o HIGYT AR QAT FHEdRUT FHAT o1 WReq, A9GH gRT fG=Ror &
Sftyr fEdror § wed 6l fondn f51E hrur uivdrg 1 HEdror 7 99 41g 2023 H g3l 36
it ol ST g &1 a9 & I &1 s Feawror # srftemeff grr wedi € fmar o e @
Ud H off A9G<h 1 WA O gRT 391 UH, A F ArTerd gRT e foRa T g
fafer o1 TeniUq f&rgr= & fob AT I el § HIAHIY 3o =IrTerd g1 fafY sgawena
H Frqyried feram 7 71 @ foh Lacuna Fill Up 3 8q @efl &l deld =&l fham ST =g
ATl Al UTeiAT U STURE ¢ 9 dcfel & ol AU o FEdror # faerd e &1 a9
T T €1 37at: et e fond ST <t arer i T

AT T SFdetieh fohaT |

U o Aaaieh O fAfd BiaT & foh Tegd WIS o HTegH & Adarell gRT Afdian e
H 3reR1ST ST, FAY F ST AT 9 ek BHSTR o W18y Jifchd R ST hl ATeT bl TR &

el o el 9§ T ¢ foh fagM S1ar = gr1 v saeR 38 S & drasg
HUterTelt g1 gl 3R Ao o FHeT IWRIh afvid oAfhal 1 Hied Hiohd el e T
21 fafr 1 =g grenfia fagra & fo fofa @ od oft arr 311 govodo & simia wrefarasr
TRd Y FT&IRTOT hl AT ST Fehal &, T AUt gRT fagH ek <arerd o xef 24
TR T IS TTAE el fonam T g orer =amarer gy sron Fvfa § g ddy # sroan v
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ot Sk foraT T &1 STUTeell GRT 37U TTeiHTOS H 39 a2 hl TR fohaT 7T ¢ foh faamon
T & THET ITHRT b T1efl/ T1ed e difdd T ITedT & 39 G H &1 Iei 78 off
I & Toh U UauT § deh & o HY I St "eAT qardt Wil 8, 39 99 uiarg! ud
H9Gh & weg &Y off, T H§ i ARkl g1 A & doh I PTaH F $0AT fohdd U
foRarT T, 39 TR W I & TeY H hlg TITAT el I A Fehdl| Ad: AUl gRT I
IRk AT wienr fohd ST+ I =18l 2

YTl bl 3R & AT Ioaan =Ty ol i saaeen Sate of Gujarat Vs. Mohanlal
Jitamalji & Anr. 1987 AIR SC 1321 U&id ol 71 &, fSEH HAH-1E I=ad =IrTerd gR1 48
JrayTiRa foRam 7T ¢ Toh "Rejection of request for additional evidence on ground of delay
held not justified if the applicant was not responsible for the delay in the
proceedings.” 3Tdeeff &l 3R T AT Isadd AT i 2l fafe sgawem Rambhau Vs.
Sate of Maharashtra, 2001 AIR SC 2120 W&d =l "=t &, FaH A Ssaad =g
SR g Sfauted fohar mar & f& "The order must not ordinarily be made if the
prosecution has had a fair opportunity and has not availed of it." 42~ afg fagH TR
AT Sl TATEGe! Ud 3UTe ol AT ol Rdeh 3Taciich [hdl ST df g &0 gidl & T
T srdtemeff gRT € IR-IR vd A | faera shifed fomam T €, S9eh g 0 g Ty
ey AT o THET UEd el (o 7T &, SIad I8 e & Tdh foh ufeardl/ fausft To-2
g1 foredl TR <l faete SRk foram 1 &t et aTdtenreif sl |1edt Udd o o Uit AR
T = oham 711 811 38 UehR SdTelelf shl 3R & URdd HFHIT IeadH =Rl ohl SURIh (afe
T ATt o B BT oh [AURIT 8, ToIFeRT Shig e STdTaell i el fAerar|

TR WeneUT A Iod =ararerd gt it fwameor &g FefRia o, g srdvemefl/ sifergeh grr
Ih Uil o Earur | fafe=y adienl & faere iRa foram mam| 3 srdier & oft srdiemedt gr
f=1-f9=1 TR o wrefTus yed o faers shifed fomam ST 2@t @1 ata: T Udld 8l weT @ o
STteTel T-2h TeRRUT TR TUT ol el <@ aTedl ¢l

EICN

STt gRT weqd welHTas 559 fAved foRan Srar 81 usitaet ared 989 fedie 21.08.2025
H U EN"

16. Apparently, the applicant during the proceedings before the trial court
prior to conviction had submitted the list of the witnesses on 19.08.2022 of
(@ Sachin Sharma, (b) Pawan Kumar, (¢) Amit Kumar Vashistha, (d)
Deepak Verma, (e) Officer/ employees of Canara Bank, (f) Officer/
employee of Bank of Baroda, (g) other witnesses who would be required and
(h) Rakesh Kumar Mittal Advocate. However, the applicant produced only
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DW-1, Sachin Sharma and DW-2, Amit Kumar Mishra. Incidentally in the
said list, the names of the said proposed witnesses does not find place. As a
matter of fact, it is also not the case of the applicant that he had no
knowledge about the factum of existence of the said witnesses and relevance
merely making a bald recital in the application seeking summoning of the
said proposed witnesses without any justification that too at an appellate
stage in the proceedings under Section 391 Cr.P.C./ 432 BNSS would not
suffice as what would be relevant would be a circumstances to show that
even otherwise due to certain circumstances beyond the control and
comprehension, the application for summoning the applicant could not be
filed.

17. Nonetheless, the appeal stood preferred in the year 2023 and the
application under Section 391 Cr.P.C./ 432 BNSS came to be preferred on
29.07.2025.

18. In the opinion of the Court, the present application is nothing but a
device to cure the lacuna. There is another noticeable feature that an
application under Section 391 Cr.P.C./ 432 BNSS came to be preferred for
opinion of hand writing expert and the said application came to be rejected
which has not been subject matter of challenge, thus, preferring of another
application on different grounds is not liable to be accepted in the given facts
and circumstances of the case.

19. In a recent judgment, the Hon'ble Apex Court in the case of Ajitsinh
Chehuji Rathod Vs. State of Gujarat and Another 2024 SCC OnLine SC
77 has held as under:-

“17. Thus, we are of the view that if at all, the appellant was desirous of proving that
the signatures as appearing on the cheque issued from his account were not genuine,
then he could have procured a certified copy of his specimen signatures from the Bank
and a request could have been made to summon the concerned Bank official in
defence for giving evidence regarding the genuineness or otherwise of the signature

on the cheque.

18. However, despite having opportunity, the accused appellant did not put any
question to the bank official examined in defence for establishing his plea of purported

mismatch of signature on the cheque in question and hence, we are of the firm opinion
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that the appellate Court was not required to come to the aid and assistance of

the appellant for collecting defence evidence at his behest. The presumptions under
the NI Act albeit rebuttable operate in favour of the complainant. Hence, it is for the
accused to rebut such presumptions by leading appropriate defence evidence and the
Court cannot be expected to assist the accused to collect evidence on his

behalf.”

16. Thus, it is clear that Section 391 of Cr.P.C. cannot be pressed to come to rescue of
the accused to fill up the lacuna in his defence and to come to aid and assistance for
collecting defence evidence for the accused once the accused had opportunity to do

the needful during the course of trial."

20. So far as the judgment in Brig Sukhjeet Singh (Retd) MVC (supra)
concerned, the same is not applicable in the facts of the case and is
distinguishable.

21. The Court finds that the grounds on the basis whereof prayer has been
made under Section 391 Cr.P.C./ 432 BNSS s not justifiable and can be said
to be in accordance with law. Accordingly, no case is made out for
interference. The application standsr g ected.

(Vikas Budhwar,J.)
September 24, 2025

A. Prajapati

Digitally signed by :-
ASHUTOSH KUMAR PRAJAPATI
High Court of Judicature at Allahabad
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