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HON'BLE VIKAS BUDHWAR, J.

1. Vakaatnama filed by Sri Harshit Gupta, Advocate on behalf of the
opposite party no.2, which istaken on record.

2. Sri Rakesh Prasad, learned counsel for the applicant, Sri S.P. Singh,
learned State Law Officer for the State and Sri Harshit Gupta, learned
counsel for the opposite party no.2.

3. Sri Harshit Gupta, learned counsel for the opposite party no.2 has made a
statement at Bar that he does not propose to file any affidavit and the
application be decided on the basis of the documents available on record.
With the consent of the parties, the application is being decided at this stage.

4. The case of the applicant is that a complaint was lodged by the opposite
party no.2 on 17th December, 2024 under Section 138 of the N. I. Act with
an allegation that with respect to discharge of aliability, the applicant herein
drawn two cheques bearing no.017217 of Rs.10,00,000/- dated 30th
September, 2024 another cheque of Rs.9,00,000/- bearing no.017407, which
on presentation in the bank on 25th October, 2024 came to be dishonoured
and on 28th October, 2024 followed by a statutory demand notice dated 20th
November, 2024 and a complaint on 17th December, 2024. Thereafter, the
applicant came to be summoned under Section 138 of the N.I. Act on 23rd
January, 2025.

5. Learned counsel for the applicant has submitted that the summoning order
cannot be sustained for more than one reason. Firstly, there has been non-
compliance of the provisions contained under Ist proviso to sub-section 1 of
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Section 223 B.N.S.S., as the applicant was not put to notice at pre
cognizance stage and secondly, the applicant has already submitted a reply
to the demand notice dated 11th December, 2024 by virtue of the registered
notice dated 14th December, 2024 and while inviting attention towards page
55, it is contended that on 16th December, 2024 the same was received and
served upon the opposite party no.2 but the complaint came to be preferred
on 17th December, 2024. Thus, there has been concealment about the reply
to the statutory demand notice and reliance has been placed upon the recent
judgment of the Hon'ble Apex Court in the case of Rekha Sharad Ushir vs.
Saptashrungi Mahila Nagari Sahkari Patsansta Ltd., 2025 SCC OnLine
SC 641.

6. Sri Harshit Gupta, learned counsel for the opposite party no.2 submits that
in view of judgment of the Hon'ble Apex Court in the case of Sanjabi Tari
vs. Kishore S. Borcar & Anr. passed in Criminal Appeal No.1755 of 2010
decided on 25th September, 2025, now it has been mandated by the Hon'ble
Apex Court that there is no requirement to put to notice the accused at a pre
cognizance stage in terms of Ist proviso to sub-section 1 of Section 223
B.N.S.S. in 138 N.I. Act proceedings and further, he submits that whatever
might be the contentions with the applicant seeks to raise are to be taken in
trial.

7. | have heard the submissions so made at the Bar and perused the record.

8. Apparently, the complaint should lodge on 17th December, 2024 with
respect to dishonour of the two cheques. Though, the complaint stood lodged
post enforcement of B.N.S.S. but the Hon'ble Apex Court in the case of
Sanjabi Tari (supra) had the occasion to consider the said aspect and
following was observed, which is as under:-

"E. Recently, the High Court of Karnataka in Ashok Vs. Fayaz Aahmad, 2025 SCC
OnLine Kar 490 has taken the view that since NI Act is a special inactment, there is
no need for the Magistrate to issue summons to the accused before taking cognizance
(under Section 223 of BNSS) of complaints filed under Section 138 of NI Act. This
Court is in agreement with the view taken by the High Court of Karnataka.
Consequently, this Court directs that there shall be no requirement to issue summons
to the accused in terms of Section 223 of BNSSi.e., at the pre-cognizance stage.”

9. As regards to the second submission that there is no recital in the
complaint with respect to the statutory demand notice, suffice it to quote the
relevant extract of the reply dated 11th December, 2024.-
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"Siare Aifed fAaeiFg Ho "UgE A ¢fET wrul" RRud e i SR WURTEER AT
v Uett e A o seat Fig (Ree d& 3T 30sar & gme) TENTg A8 Heal g T
hie STTUG STl GIRT SHATSah Foi1 HHR 9T TSdldhe Ho TR i, fotel STl |

Eoi)
efieg; e ok g7 oft dRaergy e ek Mo 7 HEwRT o1 STt forelt S |

tr{“rlﬂm:
YR, 3MYeh g7 YN Aifed fedie 20.11.2024 & desf ¥ T UeIehR gRT Sa1e Aifed ufvd
IR feRa ST & 8-

1. Ig foh 37Tueh geT 37U Stfera<h & oSt oy Mifed 1. fRe 20.11.2024 TR, Helt qer
eXfd Ud Ue R ATYIR 8|

2. gg b 31U g1 AN UIdl &l AU drgierd d oar fear an, wifer ofg 7
TIHTRAT hl TH & gl €U F ASIGR 3 9 TYh €Y F Ueh T d6h T I Tle-THiad
A | TE HYF AT oh MY TN T YIHIT bl TH &l 99T 39 $UTT &l I & hdg
Ted Y 2|

3. ¥E o 92 3% a6 9 amueh grelf # a8 98 9k dal BRI AT gEaner foe ik A
Il | ¥l gt off St 31Uk g1 T T8 3R 30 3 hid hil dehl ol geUANT foharl 9 T
T 9 ol gedTeRr (GEad) siFd! T &at ST & SHTaR & o faeg geuanT foar g1

4. 7g Tor o fafeai & st @Rie-wied HeT ol 3Taa ol qui- fohdT ¢ 3 fafaai & v &
ST g O 1 o Taohdr T8l TohdlT T 39 Shieavs B O ol @eig-\eRad 9rq off T8l
off, Fifon HUS! Aifd 1 e o g a8l o1 3afeld BH & g1 ahig HeT fonelt & @Rl
TG & 81 AT SHIIT 3{TUeh THE RIY foh TR B TeehIiRaT 3 hiSd gl b fATfd &,
ERERGGCE X

5. g foh I8 T ¢ Toh 3709 BRI URIGRINAT ol T 3Teh] H ol [araeTa 4 faar & sk
AT F I b BH & & E FHehTel oY gEuEiT fon g |

6. Ig foh 3Tk gRT feIstara /an Aifed IR ! 9 3R & g &g stasass a=a s 1
&1 T GIHIRAT THaT & Ufd &l T8 TTad, WRIS-THRad ohl [T e, ek e ThITS ohd aTqd
AT U8 XA d2d I HUC YUl TG & TRUTeR B UIhIRAT ahl IR HIHT Td il doh
JAR F Fg Aifed fam 71 8 S BT TeTd & | H Uefenied & H1e 4 ¢

31 UG e ol STaTd I<h STTURT U ST TG okl STTdT & foh 3114 i ol dehl ol
TR SITehT BT TRThITed! ol fehdl Wb Icdifed = i |

o 11.12.2024"

10. In the opinion of the Court, whatever grounds have been raised in reply
to the statutory demand notice, they are subject matter of trial, as
consideration whereof would be required only when the trial commences and
not at this stage. At the stage of summoning, this Court is not required to
delve into the reply submitted by the applicant to the statutory demand
notice, as it would be prejudging an issue, which is to be thrashed out in
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trial, might be there is no recital about the reply to the statutory demand
notice but each and every case is to be dependent upon its own facts and
hard and fast rule cannot be assigned to it. Accordingly, no case is made out
for interference.

11. The application stands disposed of.

12. Leaving it open for the applicant to take legal and factual submissions,
while contesting the trial and this Court has no reasons to disbelieve that the
same shall be considered strictly in accordance with law.

September 26, 2025
Zafar

(Vikas Budhwar,J.)

Digitally signed by :-
MOHAMMAD ZAFAR ANSARI
High Court of Judicature at Allahabad
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