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Hon'ble Ajit Kumar J.

1. Heard learned counsel for petitioner and Shri S.K.Pal, learned
Additional Chief Standing Counssl.

2. By means of this petition filed under Article 226 of the Constitution
petitioner has prayed for a writ of mandamus to consider the claim of the
petitioner for compassionate appointment on the post of Sub-Inspector in
Civil Police pursuant to the advertisement issued for recruitment of the
year 2021-2022.

3 It is contended on behalf of the petitioner that respondents at the time of
disposal of objections to the question and answer asked in the written
examination found three questions to be incorrect therefore taking
together total 160 questions in the question booklet the marks should have
been awarded in terms of the judgment of the Divison Bench of this
Court in the case of Pawan Kumar Agharari Vs Public Service
Commission U.P and others Writ Petition No. 2669 (MB) of 2009. He
has placed relevant paragraphs of the said judgment in support of his

arguments which are reproduced hereunder:

"After the report of the subject expert committee and on the basis of the modified answers, the
evaluation of answer sheets of all the candidates including the petitioner had been done and
marks have been awarded accordingly. The maximum marks of the papers was 300 and each
question carried equal marks i.e. 2.5 for each of 120 questions in all, so deletion of one question
enhanced the marks allotted to one question and evaluation and allotment of marks have been

done on the basis of 300 marks and deletion of one question, which means 120-1=119.



WRIA No. 11184 of 2024

The petitioner had done 91 right answers as such he has been awarded actual marks on the
basis of number of right answers i.e. 300/119x91=229.41, rounded up as 229. this actual marks
has been enhanced is scaling score to 235.31 after applying the principle of scaling as per the

guidelines of the Supreme Court.

It is thus, clear on detection, that one question was wrongly put in the question paper, care has
been taken and marks have been modified as per the aforesaid statement given by the
Commission, which again find support from a Division Bench judgment of this Court in Civil Misc.

Writ Petition No. 9685 of 2007: Riyaz Khan Vs. State of U.P. and others, decided on 05.1.08.".

4. The grievance of the petitioner is that the respondents since found three
guestions to be incorrect in the part three numerical aptitude bearing
guestion No. 113, 112 and 116, proceeded to consider the deduction in
respect of 40 questions asked in part 111 numerical aptitude whereas entire
booklet consisted of 160 questions in four categories Hindi (part I)
General Knowledge (part I1), Numerical aptitude (part 111) and Mental
Aptitude (part IV). In support of his submission learned counsel for the
petitioner has further relied upon the Government Order dated 24.11.2015
which prescribed for only written examination and not for any particular
qgualifying marks in each of the papers that form part of the question
series booklet during such examination conducted by the respondents.
Learned counsel for the petitioner has placed clause 1(3) of the said

Government Order which is reproduced hereunder:
"(iii) forfeere aiem

IR ST i H el Al 1 HE@AT Jdh A & ¥ H 30 UG W Nl fhy T a1t udl 1 g
HTEreh & dl Wl a1S RT3 Ft sreafefa ol Ueh fetferd wRteqn et STt | 4: aiet aeqfee U <t gt Ud 39
AT H S EHR 3 T it T 0 ST Tl hael SToarert &1 Suar w0 Faiia #w & fae smifoa
Toran STae feah STUR W I AAfead §9 § 99 foRan S |1 98 u€ten 400 it it gt e e
T/ I, G&IT@ Td AT Jraar/datide qaet/Jfgatsy et fawdi & aegis TR & UL gl
T UAET I A ST ol Ufehat 918 g1 (iR <l et | 3@ wdienn & it svafeldl g1 wred iehl & S5 o9 &
FIER T gt (Merit List) ST STQHt | AfE 39 Srwar gt # & a1 At aafefl & si @am @ df 39 qen d
IFeh! AT A FHefRa e i ufshar e wenr 2l -

(1) 3R sregeff & UTe 39 U 1 AT Rawrdet! & Sl i SR StédT & ot femmaeh # st sréar & ol
T o & HAR|
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(2) 3R IF& q1E T FBAT THH & Al Ak 1Y o SR |

(3) 3R 3T a1 T ST FHH & dl ST JUTHIAT o ATH o HH & FATIR 1"

(emphasis added)

5. On the contrary defending the stand taken by the respondents learned
Additional Chief Standing Counsel Shri Pal argued that petitioner since
failed to secure marks matching with cut off of the last selected candidate
in the category, could not be placed in the select list. He argued that
marks were correctly awarded to him in the light of the judgment of the
Division Bench of this Court in the case of Pawan Kumar Aghrari
(supra). Shri Pal argued that the question papers of Public Service
Commission was in issue before the Division bench which consisted of
120 questions in the same series with 2.5 marks for each question and
that was how the entire booklet series was considered as one question
paper and accordingly deductions were made as per calculation of marks
gua the correct answers by removing/ deducting three incorrect answers,
whereas in the present case the question booklet series consisted four
different papers of Hindi, General Knowledge, Numerical Aptitude, and
Mental Ability and since the relevant rules for the post of Sub-1nspector
concerned U.P. Sub-Inspector and Inspector Service Rules 2015 rules are
applicable which provide for minimum qualification marks of 50 % in
each of the papers, the deduction can be made only in respect of the
relevant question papers consisting on 40 questions and will not be
applicable in general to the entire booklet series which consisted of 160
guestions. The relevant Rule 14 (b) is reproduced hereunder:

"(Tr)ﬁm@%@&uﬁg%mﬁmﬁmuﬁm%wwﬁﬁwﬁaﬁmsﬁ,
wdt & forg ursr 8 Wi uRRafadl & st Stei wdl 39 Fam § s e s @
IHHT dlcqd YAHIhd 3ich BN 7l SAieie faf@d udienm # UfdsnT & arel ared
W%Wﬁw%wmmmﬁ%umﬁqm%
TETHTAGRAT UTdieh UR-US & Ucdes f[awa & 50 Ufaerd =Tl aiit, & s1srefl 9 ufohar & 2
TR T a3 ST T B

6. Learned Additional Chief Standing Counsel further submits that
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petitioner can be offered compassionate appointment to any other vacancy
of alower rank in terms of the Government Order dated 24.11.2015 vide

its clause 5, which isreproduced hereunder:
5o Rrer 3 el ot vl T g gl it & ot B Sawi B e

sk AHT & I Fot U W JardioH & Fae & Ieh Al 78T, =IAaH A, 34 HEa] 9 Aradrg deawd
Tefeld IR TSN Gfeld FHg " ShHaR) HaT At | 13U T wraeE & SgER gl |

SIS Yferd % Tgef At & Ul W Ak AT & SIS i hridTe! Hed UG & afies Yield stefers/gferd
3Teftersh gRT ol QT | I Sug 7 Rfkat Suced 1 & ot Sf9ial & &a1 dieH &1 Tedd Feifd Siee gied
HETALIeTeh il ST ST St 3T THIAISH SiiF o fohdl! 37T STUS | dad Rkl o aTdel et 3 TR
gfee faum & fafa= semgal Sa-dioe/ddieiensgs!, eat qerem, AfgEnT Jeied, Ydd e grT aqd
STt UG} W e AT o FaRIISH i wRIdTa! 9ok TX A & bl S| Al foret srrfera 7 aqel Sioft &t Riwat
IS A Bl Al SR YT 3H1S o HEATAT Shl WSl SITQIT ST AU TR F FHRINSH 1 T |

fohrg 3R ST TR W AT 3 AT TR W Riwal o ader s Sucisy = € Td ot fonan ST 8@ T & ot
IR YEATd Yfeld AT ol AT SO STel W 38 Richdl o1 s o fohdlt SHUg a1 3erg # ol ag Hall
S| fefRa <t U e e st wreTfaa ikl @t el Siiet st sfess defea srafera § adam § Rl
& ATl YA Sl HIATE! <l SITQT 1"

7. Replying the argument of learned Additional Chief Standing Counsel
learned counsel for petitioner sought to rely upon another judgment of the
Single Judge of Lucknow Bench of this Court in the matter of Matin Rao
v. State of U.P. and others Civil Misc. Writ Petition No. 38524 of 2010
decided on 23.12.2014 which has been brought on record by means of
rejoinder affidavit. However, learned Additional Chief Standing Counsel
has placed a Division Bench Judgement of this Court in Special Appeal
Defective No. 343 of 2015 in which the Single Bench judgment has been
set aside.

8. Having heard learned counsel for the respective parties and having
perused the records, | find that even though the Government Order dated
24.11.2015 provides for the procedure for the purposes of method and
manner in which the selection is to be held by holding written
examination and preparation of select list, but vide clause 1 of the said
Government Order it is provided that recruitment shall be held in respect

of the post for which provision has been given for direct recruitment
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under the relevant recruitment rules. Clause 3 provides for procedure.

9. Thus, having examined Clause 1 (I)(iii) of the Government Order dated
24.11.2015 in no manner of doubt, it can be said that minimum 50 per cent
qualifying marks in each of the paper as is argued to be mandatory, is
contemplated for the purposes of preparation of merit list in the written
examination conducted for the selection on the post of Sub Inspector is not
applicable in compassionate appointment cases and hence, for computation
of marks on principles laid down in the judgment of this Court in the case of
Pawan Kumar Agrahari (supra), course would be to take all the 160
guestions together, to minus three questions of which incorrect answers were
prescribed in the model answer key. It is this procedure which would be
compatible to compassionate appointment rules to find out actua marks
obtained by each such candidates who participated in the written

examination.

10. Thereis no quarrel between the parties as to the principle which has been
evolved in the judgment of Pawan Kumar Agrahari (supra) for its
application in genera to the competitive examination for the purposes of
holding selection of candidates, whether in general category or
compassionate category. Line of distinction that was sought to be drawn
only for the reason that four different subject papers were there in the entire
booklet series which consisted 160 questions, would be indicative of a fact
that these examinations are distinguishable from the examinations conducted

by Public Service Commission.

11. While dealing with relevant provision of Clause 2 of the Government
Order dated 24.11.2015 on the face of it appears to be quite impressive but
looking to the procedure prescribed in the same Government Order vide
Clause 1(1)(iii) as aready reproduced have been in this judgment, when it
prescribed that there should be no qualifying marks in the written

examination, then these provisions should have been taken to have further
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qualified conditions with qualification of eligibility criterion laid down in

Clause 2.

12. Learned Additional Chief Standing Counsal does not dispute the last cut
off marks of the selected candidate. One of the argument that was advanced
by learned Additional Chief Standing Counsel that rules of eligibility and
qualification even for the purpose of compassionate appointment since
would be governed by relevant statutory service rules as per Clause 2 of the
Government Order dated 24.11.2015, the written examination and obtaining
qgualifying marks thereof should be also taken as one of the eligibility
criterion for the purpose of success in the written examination to find place
in the selected list.

13. On compassionate appointment, learned Additional Chief Standing
Counsel could not demonstrate from the rules that eligibility criterion and
the qualification as prescribed under Clause-2 of the Government Order
dated 24.11.2015 will travel beyond eligibility criterion and qualification
prescribed under the rules. This Court has no confusion as far as mandatory
statutory provision prescribing eligibility qualification under the relevant
service rules are concerned. The rules regarding written examination form
part of procedural aspect and would certainly be not governing eligibility

criterion and qualification laid down under the statutory rules.

14. Since there is no provison for qualifying marks in the written
examination, the argument advanced by learned Additional Chief Standing
Counsdl is to be rglected only . According to the petitioner’s calculation, he
would be obtaining 100.889 marks which would be more than last cut off
marks of the selected candidate being 100.703.

15. One must not get confused with the object for holding written
examination as it is held only for short-listing candidates when a large
number of candidates applied against limited number of vacancies. Thus,

tools of procedure have been evolved only to segregate meritorious and
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cannot in any manner, as said as diluting education qualification and other
eligibility criterion laid down in substantive provision of the service rules.
The Court is aso reminded here of very object for which compassionate

appointment rules are framed.

16. In recent judgment, the Supreme Court in the case of Tinku v. State of
Haryana and others 2024 SCC Online SC 3292 dealt with object of
compassi onate appointment and has held that these rules are exception to the
general rules of the recruitment in government service and hence relaxations
are obviously provided for to meet the objective for which rules have been
held. Vide paragraph 14 the Court has held thus:

"14. The very basis and the rationale, wherever such policies are framed for
compassionate appointment is with an object to grant relief to a family in
distress and facing destitution, and thus an exception is culled out to the
general rule in favour of the family of the deceased employee. This is resorted
to by taking into consideration the services rendered by such employee and
the consequent legitimate legal expectations apart from the sudden change in
status and affairs of the family because of the unexpected turn of events, i.e.
the loss of the sole bread earner. "

17. Thus, in view of above | am of the considered view, respondents were
not justified in calculating the marks by taking only 40 questions of booklet
series in which all the subject of numerical aptitude to deduct them for the
purpose of preparation of merit list. The ratio laid down in the judgment in
Pawan Kumar Agrahar (supra) laying down also rules of calculation would

be applied but taking all the 160 questions together.

18. Accordingly, respondents are directed to carry out fresh calculations by
deducting three wrong questions/ answers of the booklet series minusing in

total 160 questions.

19.Fresh calculation chart qua petitioner be required exercise shal be
accomplished within a maximum period of four weeks from the date of
presentation of certified copy of this order. If the petitioner finds place in the
merit list matching or above the last selected candidate , he shall be offered
appointment forthwith.
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20. Thus the, writ petition succeeds and is allowed as above.

Order Date:- 7.8.2025
Sanjeev/Nadeem

Digitally signed by :-
NADEEM AHMAD
High Court of Judicature at Allahabad
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