
 A.F.R.

Neutral Citation No. - 2025:AHC:78555

Court No. - 7

Case :- WRIT - A No. - 10380 of 2024

Petitioner :- Abdul Wahab
Respondent :- State Of Up And 6 Others
Counsel for Petitioner :- J.P. Singh,Sr. Advocate
Counsel for Respondent :- C.S.C.,Rakesh Kumar

Hon'ble Vikram D. Chauhan,J.

1.  Heard  Sri  J.P.  Singh,  learned  counsel  for  the  petitioner  and
learned Standing Counsel for the State-respondents.

2.  It  is  submitted by learned counsel  for  the  petitioner  that  the
petitioner was appointed as a Clerk in the respondent-institution
and the approval was granted by the District Inspector of Schools
on 28.5.1994. The petitioner joined the institution on 30.5.1994
after issuance of appointment letter. The petitioner was however,
no paid salary and thereafter, on 7.6.1994 the District Inspector of
Schools  passed  an  order  suspending  the  operation  of  the  order
dated  28.5.1994  granting  approval  to  the  appointment  of  the
petitioner.  Against  the  aforesaid  order  dated  7.6.1994,  the
petitioner filed Writ Petition No.24031 of 1994. In the meantime,
an  order  was  passed  directing  payment  of  salary  to  another
employee  Suhail  Alam  Numani  on  7.6.1997,  who  was  also
selected  along  with  the  petitioner  on  the  ground  that  he  was
selected  on the post  held by the petitioner.  The aforesaid  order
dated 7.6.1997 was subject matter of challenge by the petitioner in
Writ  Petition  No.20339  of  1997  wherein  an  interim  order  was
granted on 23.6.1997 staying the effect and operation of the order
dated  29.5.1997  and  9.6.1997.  The  aforesaid  writ  petition  was
allowed by judgment dated 19.9.1997 and the order of the Director
of Education dated 29.5.1997 was quashed and a  direction was
issued for fresh decision and same direction being issued in Writ
Petition No.24031 of  1994.  The relevant  paragraph is  extracted
hereunder:-

"Considering the facts and circumstances of the case, the petition no.20339 of
1997 is allowed. The impugned order dated 29.5.1997 is hereby quashed and
respondent no.1 is directed to decide the matter a fresh in accordance with
law by a reasoned order.



However, it will be open to the parties to submit a fresh representation along
with a certified copy of this order and a true copy of the writ petition before
respondent no.1. On such representation being made, respondent no.1 shall
dispose of the same by a reasoned order within two months from the date of
submission of the representation. The writ petition no.24031 of 1994 stands
disposed of in view of the direction given. The parties shall bear their own
costs."

3.  In  pursuance  to  the  aforesaid  judgment  dated  19.9.1997,  on
27.2.1998 the Director of Education passed an order holding the
petitioner's appointment to be not in accordance with law and the
claim of Suhail  Alam Numani was also rejected.  The petitioner
thereafter, has filed Writ Petition No.9925 of 1998 challenging the
order dated 27.2.1998. The aforesaid writ petition was allowed by
judgment dated 5.10.2023. The operative portion of the aforesaid
judgment is extracted hereunder:-

"13. Having heard the learned counsel for the parties, I find that the statutory
requirement of publication of advertisement in widely circulated newspaper is
in  respect  of  appointments  of  Heads  and  teachers  of  an  educational
institution, as per Regulation 10 of Chapter 2 of the Regulations, whereas the
Court does not find any such provision under Chapter 3 which is meant for
filling up of post of non teaching staff.

14. Even otherwise, if the constitutional mandate enshrined under Articles 14
and 16 of the Constitution of India is looked into, the Court finds that there
were two paper publications at least one of which was a widely circulated
newspaper  published  form  Varanasi,  whereas  the  institution  is  located  at
Azamgarh  and  there  was  local  publication  also  from  another  newspaper
published from Azamgarh.

15. In view of the above, the selection and appointment of the petitioner on
this score could not be dislodged and there being no other infirmity recorded
in the order impugned, the order impugned cannot sustain.

16.  The writ  petition  succeeds and is  allowed.  The order  impugned dated
27.02.1998 passed by the Director of Education (Secondary), U.P. in relation
to the petitioner is quashed.

17. Necessary consequences shall follow."

4.  However,  the  aforesaid  judgment  dated  5.10.2023  was  not
complied with by the respondents as such Contempt Application
(Civil)  No.1033  of  2024  was  filed.  Notices  were  issued  to  the
respondents on 15.5.2024. The respondents have filed an affidavit
of  compliance  annexing  therewith  the  copy  of  the  order  dated
13.5.2024 treating the petitioner in service w.e.f. 13.5.1998. The
relevant  paragraph  6  of  the  compliance  affidavit  is  extracted
hereunder:-



"That since the deponent vide order dated 13.05.2024 has accepted the claim
of the applicant and applicant is treated in service from 13.05.1998, hence the
further proceeding shall be initiated in the matter regarding the payment of
arrears of salary and other benefit and in completing the said exercise some
more time shall take place."

5.  Learned counsel  for  the petitioner  submits  that  the contempt
application thereafter was disposed of by order dated 15.5.2024.
The order dated 15.5.2024 is extracted hereunder:

"A compliance  affidavit  has  been  filed  on  behalf  of  District  Inspector  of
Schools today which is taken on record. 

Sri Pawan Kumar, learned Standing Counsel states that officer concerned has
passed an order on 13.05.2024 by which the applicant has been treated in
service  from  27.02.1998.  Copy  of  which  has  been  brought  on  record  as
annexure-1 to compliance affidavit.

In view of said fact, as the order of writ Court has been complied with, the
contempt application is rendered infructuous and stands dismissed.

It  is  needless  to  say  that  once  the  opposite  party  passed  the  order  on
13.05.2024  treating  the  applicant  in  service  from  27.02.1998,  necessary
consequences will follow."

6. The order dated 15.5.2024 specifically records that the petitioner
has  been  treated  in  service  from  27.2.1998  and  necessary
consequences will follow. Thereafter, the petitioner preferred claim
for back wages from 27.2.1998 till retirement. The aforesaid claim
of the petitioner has been rejected by the impugned order dated
22.6.2024 on the principle of 'no work no pay'. 

7.  It  is  submitted by learned counsel  for  the  petitioner  that  the
petitioner was not permitted to work by the respondents by passing
order  suspending  the  approval  of  the  petitioner  by  order  dated
7.6.1994  and  thereafter,  by  cancelling  the  approval  of  the
petitioner  by  order  dated  27.2.1998.  The  aforesaid  order  dated
27.2.1998 was set aside by order dated 5.10.2023 as a consequence
thereof  the  petitioner's  approval  dated  20.5.1994  stood  revived.
The respondents were themselves to blame for not permitting the
petitioner  to  work on the  post  in  question  despite  the  approval
dated 25.5.1994 which stood withdrawn by order dated 27.2.1998.
The order dated 27.2.1998 was set aside by this Court by order
dated 5.10.2023 as such the petitioner is entitled to the arrears of
salary in view of the judgment of Hon'ble Supreme Court in the
case  of  Shobha  Ram  Raturi  Vs.  Haryana  Vidyut  Prasaran
Nigam Limited and others, 2016 (6) SCC 663 to submit that if
there is a fault on the part of the employer in not taking service and



the employee has been denied to join the duties on account of any
order passed by the employer, then the petitioner would entitled
for back wages and the principle of 'no work no pay' would not be
applicable in the facts and circumstances.

8. Learned Standing Counsel has opposed the prayer made in the
writ petition and submits that the impugned order has been rightly
passed. The petitioner has not been working in the institution from
27.2.1998 till date of his retirement and as such the principle of 'no
work no pay' would be applicable and the petitioner would not be
entitled for arrears of salary. In this respect, paragraphs 12, 14 and
15 of the counter affidavit  filed by learned Standing Counsel  is
extracted hereunder:-

"12. That in compliance with order 14.03.2024 passed by Hon'ble Contempt
Court in Contempt Application (Civil) No.1033 of 2024, the District Inspector
of Schools, Azamgarh had decided the matter vide order dated 22.06.2024
whereby claim of the petitioner for payment of salary was rejected that he had
worked in the institution as Assistant Clerk only for the period from 1st July,
1994 to 29th December, 1994 i.e. for less than six months and thereafter he
had neither  appeared in  the  institution  nor  performed any  work.  Copy of
order  dated  22.06.2024  passed  by  the  District  Inspector  of  Schools,
Azamgarh is being annexed herewith and is marked as Annexure No.CA-4 to
this counter affidavit.

14. That the date of birth of the petitioner is 03.02.1964 and he had already
attained the age of superannuation on 28th February, 2024 and since he had
worked  and  paid  salary  from  the  State  exchequer  from  May,  1994  to
November, 1994 (i.e. only for 06 months), therefore, in view of Para-4(1) of
the  Govt.  Order  dated  07.05.2017,  he  is  not  entitled  for  pension  or  any
pensionary benefits because in para-4(1) of the Govt. Order dated 07.05.2017
issued by the Shiksha(8) Anubhag, Government of U.P., Lucknow it has been
made clear  that  under  Article  474 of  the  Civil  Services  Regulations,  only
those teachers/non-teaching staffs who had completed 10 years of qualifying
service, are entitled for pension and other pensionary benefits. Copy of Govt.
Order dated 07.05.2017 issued by Shiksha(8) Anubhag, Government of U.P.,
Lucknow is being annexed herewith and is marked as Annexure No.CA-5 to
this counter affidavit.

15.  That  aggrieved  by  the  order  dated  22.06.2024 passed  by  the  District
Inspector of Schools, Azamgarh the petitioner had filed instant writ petition
which is devoid of any merits and is liable to be dismissed especially in view
of the facts that the petitioner had worked in the institution from 1st July,
1994 to 29th December, 1994 (i.e. for only 6 months) and thereafter he had
not worked in the institution, therefore, he is not entitled to claim salary on
the principle of "No Work No Pay" and since he had not completed 10 years
of  qualifying  service,  he  is  not  entitled  for  pension  and other  pensionary
benefits."

9. Further submission of learned Standing Counsel is to the effect



that in the previous round of litigation in Writ Petition No.24031
of 1994, which was decided on 19.9.1997 a direction was issued to
decide  the  representation  of  the  petitioner.  Although,  the  writ
petition  was  allowed  however,  no  necessary  consequence  of
reinstatement was granted by this Court, as a result of the same,
the  petitioner  was  not  reinstated  and  the  matter  was  again
examined by the Director of Education in compliance of order of
this Court and, therefore, there is no question of payment of arrears
of salary.

10.  In  the  present  case,  it  is  to  be  seen  that  the  petitioner's
appointment  was  duly  approved  by  order  dated  20.5.1994.
Subsequently,  the  same  was  put  in  abeyance  by  order  dated
17.6.1994.  Thereafter,  the  aforesaid  order  of  approval  was
cancelled by Director of Education on 27.2.1998. The order dated
27.2.1998 was set aside by this Court by judgment dated 5.10.2023
in  Writ  Petition  No.9925 of  1998 with a  specific  direction  that
necessary  consequences  will  follow.  The  respondents  in  their
compliance  affidavit  filed  in  the  contempt  proceedings  have
specifically  stated that  the applicant  has been treated in service
w.e.f.  13.5.1998.  This  fact  has  not  been  disputed  by  learned
Standing Counsel. However, the only objection raised by learned
Standing Counsel is to the effect that the petitioner has not worked
in the institution during the period of cancellation of approval of
the petitioner by the Director of Education. However, it is not in
dispute that the order dated 27.2.1998 cancelling the approval of
the petitioner has been set aside by order dated 5.10.2023 in which
it  has  been specifically  stated  that  necessary  consequences  will
follow  in  respect  of  service  of  the  petitioner.  Therefore,  the
petitioner  was  reinstated  w.e.f.  13.5.1998.  The  question  with
regard to the principle of 'no work no pay' would not be applicable
where the employer passes an order restraining the employee from
working  without  justification.  By  passing  of  the  order  dated
5.10.2023,  the  order  dated 27.2.1998 passed  by the  Director  of
Education was set aside (the order dated 27.2.1998 pertains to the
cancellation  of  approval  of  the  petitioner).  The  aforesaid  order
once being set aside, the original order of approval stood revived
and,  therefore,  the  petitioner  as  per  the  admitted  case  of  the
respondents, was reinstated w.e.f. 13.5.1998. Once the petitioner
has been reinstated w.e.f. 13.5.1998 and the employer is at fault in
not  permitting  the  petitioner  to  work,  as  a  consequence  of
judgment  dated 5.10.2023 which has attained finality,  therefore,
the  aforesaid  principle  of  'no  work  no  pay'  would  not  be
applicable.



11. It is further to be seen that definitely in the earlier round of
litigation  the  matter  was  remanded  back  to  the  respondent
authorities. However, the respondent authorities again passed the
order dated 27.2.1998 which has been set aside by this Court by
order dated 5.10.2023 with a finding that necessary consequences
will follow. The respondent authorities have treated the petitioner
in service w.e.f. 13.5.1998 as a consequence of judgment of this
Court  dated  5.10.2023.  Once  the  respondent  authorities  have
themselves accepted the petitioner in service from 13.5.1998, then
the petitioner would be entitled to back wages as the reason for not
permitting  the  petitioner  to  work  arising  out  of  an  order  dated
27.2.1998  has  been  set  aside  by  this  Court  by  order  dated
5.10.2023.

12. Accordingly, the impugned order dated 22.6.2024 passed by
respondent nos.4/5 is set aside. The writ petition is allowed and the
respondents are directed to pay the back wages of the petitioner
from 13.5.1998 till the date of retirement within a period of three
months and since the petitioner has already retired from service the
pensionary  benefits  shall  also  be  granted  to  the  petitioner  in
accordance with law. 

Order Date :- 13.5.2025
Bhaskar
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