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HON'BLE VIKAS BUDHWAR, J.

1. Heard Sri Bharat Singh Pal, learned counsel for the applicant, Sri S.K.
Singh, learned A.G.A. for the State and Sri Rahul Mishra, learned counsel
for the opposite party no.2.

2. A joint statement has been made by the parties that they do not propose to
file any further affidavit and the application be decided at this stage on the
basis of the documents available on records.

3. With the consent of the parties, the application is being decided at the
fresh stage.

4. This is an application under Section 528 of BNS preferred by the
applicant to stay the effect and operation of the impugned order dated
26.11.2024 passed by the Additional Sessions Judge/Fast Track Court-1,
Bhadohi in Criminal Appeal No.40 of 2024 (Rajesh Gopal Rupani Vs. State
and others) and further direct the lower appellate court to release the interim
compensation to the applicant/complainant during pendency of the criminal
appeal against the conviction under Section 138 of the Act.

5. The case of the applicant is that post-lodging of a complaint by the
applicant-complainant against the opposite party no.2, by virtue of the
judgment and order dated 30.07.2024 passed by the Chief Judicid
Magistrate, Bhadohi, Gyanpur in Complainant Case No.-504 of 2018 (Deep
Chaurasia Vs. Rajesh Gopal Rupani) the opposite party no.2 came to be
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convicted while sentencing him for imprisonment for a period of one year
and payment of fine/compensation to the tune of Rs. 1,50,000,00/-. The said
order became subject matter of challenge by way of a Crimina Appeal
No0.40 of 2024 (Raesh Gopal Rupani Vs. State of U.P.) under Section
415(3) BNSS in which an order came to be passed for deposit of 20% of the
total amount Rs. 1,50,000,00/- while staying the conviction, sentence and the
recovery. Thereafter an application came to be preferred by the applicant-
complainant on 08.11.2024 purported to be under Section 148(3) of the NI
Act for release of the said amount which was objected by the opposite party
no.2 on 26.11.2024, whereupon an order came to be passed 26.11.2024 in
Criminal Appeal No0.40 of 2024 (Rajesh Gopa Rupani Vs. State of U.P.)
whereby the request of the appellant-accused was turned down.

6. Questioning the said order the present application has been preferred.

7. Learned counsdl for the applicant has submitted that the order dated
26.11.2024 rejecting the application so preferred by the applicant for release
of amount of Rs. 30,000,00/- cannot be sustained for the simple reason that
the considerations which weighed the court below are alien and foreign to
the provisions contained under NI Act.

8. Submissions is that though it was the stand of applicant-accused that the
applicant herein is an offender and a clever person, look outs has issued by
the Custom Department but the court below instead of recording any finding
to the said aspect has came up with the new case that in case the amount is
being released then it would be difficult to recover the same in case the
appeal stands allowed in favour of opposite party no.2 and further it entails a
major technicalities which at a given point of time would create
complications. Contention is that the said basis cannot be sustained,
particularly when in case the court below was of the opinion that there was
any apprehension that the amount would not be returned back when the
appeal stands allowed then appropriate regulatory measures would have
been directed to be made directed to be made.

9. Learned A.G.A. as well as Sri Rahul Mishra, learned counsel for the
opposite party no.2 submits that pursuant to the order passed in Application
U/s 528 BNSS No. 25047 of 2025, an order has been passed by this Court
for expeditious disposal and thus the appeal is to be decided and the question
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of release of the said amount would not arise, particularly when the appeal
stands decided. Further submission is that the court below has exercised its
discretion and proceed to pass an order which cannot be said to be suffering
from inherent illegality, particularly when there happens to be consideration
of relevant aspects of the matter. However, according to him since the order
in question does not advert to crucial aspects of the matter the same be set
aside and the matter be remitted back to the court below to pass a fresh
order.

10. Sri SKK. Singh, learned A.G.A. has accepted the argument of the learned
counsel for the opposite party no.2.

11. | have heard the submissions so made across the Bar and perused the
records carefully.

12. Apparently, post lodging the applicant came to be convicted under
Section 138 of NI Act on 30.07.2024 by the trial court against which an
appeal came to be preferred, wherein the applicant was directed to deposit
20% of the total amount of Rs. 1,50,000,00/- being Rs. 30,000,00/- which
came to be deposited, thereafter an application came to be preferred by the
applicant for release under Section 148(3) of the NI Act, which has been
rejected. The order dated 26.11.2024 impugned reads as under:-

"JTe GeRRT AT 3T o fagH sfdawhr IuRyd €1 rdtenell o grr ITRaran
yfdardt & e fAiferd-08.11.2024 & faeg smufy vReqa ol ot 21

WeTTs 169 faifhd-08.11.2024 IR Uidardl diu IRET Sl dR § 39
AT Hl U fhar mn ¢ foh sdtemeli/afegd A SHIA Sl oI Ho
1,50,00000/- 4T T ST UfALrd &R o AT g S0 AW A =y J
ST R <t 8 O fafar Sorerar ufdardt o uer # srarsh forar ST staeas &l
TATOS TR e 2 gU I & fagi 3ifiiaht 3 98 gl & foh THosmEolee 1
URT-148 (3) & F=Td JAI hl YR T ST AW AUTerredi/ATHgeh 7 e §
STHT T B 39 ITRE[AT o Uel | Hauh fohdd S o1 Uiy &1 fage stfdahr 4
g ol Fe1 & fob afe ANgeh srdierell gRT UEgd i T BISTERT Tdiet =ITerd &
GR1 TWidhd g Al & SR AUenrei bl s AT ram Siran ¢ of Ut feafd #
JARETAT FFYUT RIS 7Y TS ST foh GodTEolare | wifaed €, arad foid
& Y H AUGLTRTT UEd e o [l daR B |
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ST/ AT & GIRT U Sl 7T AU TR Sl 4d §U I8 doh UEd fohdl 7T §
foh ToamEolae &l U1-148 (3) H May sz &1 TaIT a7l € 7 foh shall. res 78
uRefard g & o srdienelf grr Str < Wit eIl A ufardt & uer H sah
foparm ST S1fHamed 81 SATufl W 9t dd §U I8 1 el T ¢ b e e ¥ U
TEd T51 4IRS Bl &, S AfG Yoh SR HAGHTh e &f oI dl AU SRR &l ST
feefd g8 eI ol ATUH DT GFA el BT Tagr StfeahT < a8 i &gl & o
JaRaTd/afaTd) Teh areres  aforf R @ Saft & St dee AT gRT g 5
T HohaH H WR & T 81 Ut Reafa # SHIgEr g ol stareh fohd S H Sgd
ST G B

AT T qAT IR [ohaT T |

THoHTS0TdE ohl YRT-148 (3) & (AR AT A1aTerd

T Jdiel o dftad g4 & SR TRl off Tmy srdtennedt grT ST <l =i W6
URATE W S H HT & FHM 3 T g R e @ e g
TIdehITaeR e foharm T € fSideh SR AUielld = 3t G-Il UiedTe! S
& b i X Hehdl & T GRI 48 ST o1 311aer i uried & HehdT &1

qTe o qed Ud URR(E! <l gievTd ¥ad gy Srdtemell g1 UEqd fohdm 7 deh i
oI €U dgd 1 G-I & S AU EiehR &l o bl Refd # 9o ured s
3IGF & AU Tl Hida BT, <A o ANAd & I Udid siar &, i
T TR ford ST Y 2T & -RTTY <ht arat i ufshan stcufdes Sifed gnf ot
Rufa & =arareg @1 stfewa € for gfagr o1 dqas sifagshs stdienedt & uer 7 2
G TR g1 T3 7 refust hetel EeeAr-16% e fon Siar &1 Fad
farier 30.11-24 o ard 989 U 81"

13. In the opinion of the Court, once a stand had been taken by opposite
party no.2 that the applicant is an absconder in a criminal case lodged by
Custom Department and in case the appeal is alowed then it would be
difficult to recover the said amount and would create complications is
concerned, then it was obligatory for the court below to deal with the said
aspect and record findings in that regards. Since the said aspect is lacking
thus the order impugned cannot be sustained.

14. Accordingly, the present application is being decided in the following
manner.
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(A) The order dated 26.11.2024 passed by Additional Session Judge/Fast
Track Court-1, Bhadohi in Criminal Appeal No.-40 of 2024 (Rajesh Gopal
Rupani Vs. State of UP) is set aside.

(B) The matter stands remitted back to the court below to pass a fresh order
strictly in accordance with law.

(C) For facilitating early disposal, the parties shall furnish the certified copy
of the order before the court below by 07th October, 2025 and the court
below shall proceed to decide the said proceeding with most expedition.

15. Needless to point out that the Court has not adjudicated upon the merits
of the case.

16. Accordingly, the application stands disposed of.

(Vikas Budhwar,J.)
September 19, 2025

Virendra

Digitally signed by :-
VIRENDRA KUMAR BHARTEEY
High Court of Judicature at Allahabad
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