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Hon'ble Ajit Kumar,J.
1. Learned Standing Counsel has obtained instruction in the matter
which is taken on record, copy whereof has been supplied to

learned counsel for the petitioner.

2. Heard Sri Ashok Khare, learned Senior Advocate assisted by Sri
Himanshu Singh, Advocate holding brief of Sri Siddharth Khare,

learned counsel for the petitioner and learned Standing Counsel.

3. By means of this petition filed under Article 226 of the
Constitution of India, petitioner has assailed the order dated
13.06.2025, whereby, he has been transferred from Siddharth

Nagar to Ayodhya to be stigmatic in nature and hence punitive.

4. It Is submitted that very recitals contained in the order show that
petitioner has been subjected to transfer by way of disciplinary
action for alleged violation or non-compliance of the directives
issued by the higher authorities, which was claimed to have

amounted to an alleged misconduct. Learned counsel for the



petitioner submits that transfer is bad for two obvious reasons:
firstly, petitioner being office bearer of the Employees’ Union
ought not to have been transferred in the first instance in view of
the relevant Clause 12 of the Transfer Policy dated 06.05.2025 that
carves out union leaders to be exceptional cases; and secondly,

transfer cannot be done by way of a punitive action.

5. In support of his above second submission, learned counsel for
the petitioner has placed reliance upon the judgment of the
Supreme Court in the case of Somesh Tiwari vs. Union of India

and Ors. AIR 2009 Supreme Court 1399.

6. Learned Standing Counsel has obtained instructions in the
matter and as per the instructions, petitioner has been subjected to
transfer in full compliance of the provisions contained in the
Clause 12 of the Transfer Policy dated 06.05.2025, according to
which, if there are complaints against the office bearers and if they
are found to be involved in an activity resulting in indiscipline and
which affects the performance of duty and is also indication of
misconduct, in such cases the office bearers can also be
transferred. He has placed Clause 12 of the Transfer Policy dated

06.05.2025 before the court, which runs as under:

"12, IRPRI HHATNT b H-ITT UTH TdT T b YST BTN o TATARUT: -

TRART i b q=IAT UTH JdT Tei b U< / qUees / fIdT TR & 31egel Ug



GRIG &b FAFTRU I7P gRT TS J TSR e &) foifd & 2 99 dab =7 fop
S| g S ueTfaHmRal @ a8 giaer < o oref g8 A8l & 5 SHfd &
frog BRI P, PSR 31UAT YT IERUT it TRt SepT TAT=aRuT Fal fhar

NI HhdT|

BIRATE], TEER d MRS Fed, FJARHEA 9 IR 4 {38 81 &
IRGRS T2 SR T W 1 W A H SFARD BRI IRF 81 |
=1 ufehan @1 UTed aRd g Sth USIfaERAl Bl Q¥ T3 A dt +ff TR
o ST ebIT: -

i. SIS 7 <1 ST HEll & IRTESTRA a1 SR Hafad ieaert v
AUSE § HRING USSR BT TR HISHRH Hl TEgfT TR e TR
o1 ST b |

ii. TG TR W HA] bl & GSHEHIRGl P FAMFRY [awmegsy &
IRGT & SURT 3T R & 5T ST ||

SWRIh & JfIReh Ta1 et & Ih uSfanRAT o7 AR i 13 18, 2022
& ITHR YT / 8 URacH 31z fhaT ST a1 S9! |9l fSHeRT a3
TifeiprY Y 8t

(emphasis added)

7. From the instructions it further transpires that some work was
allotted to the petitioner under the order of a higher authority dated
19.03.2025 for the purposes to construct a dam but instead of
complying with the directives issued by the higher authority,
petitioner wrote back to authority that such double duties and
attachment orders have already been held to be not permissible and

hence he cannot be forced to discharge duties as per the directives



issued. Upon this letter being written the Executive Engineer took
seriously and as an exception and required the petitioner to submit
his explanation to which the petitioner states that he had offered
his explanation by letter dated 29.05.2025 but that remained
unanswered and, instead of holding meeting and cooperating with
the employees, the authorities proceeded to recommend transfer of

the petitioner.

8. It is thus contended that if the petitioner was to be transferred by
way of punitive action then show cause notice was a must,
inasmuch as the transfer can not be made by way of action as a
result of some departmental proceedings. Paragraph 19 and 20 of
the judgment that has been relied upon in the case of Someshwar

Tiwari (Supra) is reproduced hereinunder:

"....19. Indisputably an order of transfer is an administrative order. There
cannot be any doubt whatsoever that transfer, which is ordinarily an incident
of service should not be interfered with, save in cases where inter alia mala
fide on the part of the authority is proved. Mala fide is of two kinds - one

malice in fact and the second malice in law.

20. The order in question would attract the principle of malice in law as it
was not based on any factor germane for passing an order of transfer and
based on an irrelevant ground i.e. on the allegations made against the

appellant in the anonymous complaint. It is one thing to say that the employer

is_entitled to pass an order of transfer in administrative exigencies but it is

another thing to say that the order of transfer is passed by way of or in lieu of




punishment. When an order of transfer is passed in lieu of punishment, the

same is liable to be set aside being wholly illegal."

(emphasis added)

9. Having heard learned counsel for the respective parties and
having perused the record, pleadings raised in the writ petition and
the instructions placed before the court, I find that it is because of
certain correspondence that had taken place between the petitioner
and respondent authorities in the District that spelled off the
controversy leading to alleged indiscipline or misconduct on the
part of the petitioner, moreso in the circumstances when he was
office bearer of the Employees' Union. Ultimately instead of
holding talks and peacefully resolving the issues, the authority
proceeded to get rid of the office bearer and hence passed an order
of transfer giving a reason therein that petitioner was guilty of

gross indiscipline.

10. From the observations made by the Supreme Court as quoted
above, there can be no doubt about this legal position that an
action adverse to an employee as a result of authority forming a
view qua such an employee to have committed misconduct, to
transfer him, would render such an exercise of administrative
power to be vitiated for malice in law. In the present case action to
transfer taken appears to be clearly by way of punishment as the

authorities being assigned reason of indiscipline and for violating



Digitally signed by :-
SALMAN AHMAD
High Court of Judicature at Allahabad

directives of the higher authorities by the petitioner.

11. In the circumstances, therefore, the order of transfer would
definitely fall within the mischief of principle of law laid down by
the Supreme Court in the case of Somesh Tiwari and hence liable

to be held unsustainable.

12. However, it is always open for the respondent authorities to
transfer an employee in administrative exigency if they find such
an employee has become a nuisance value but for this, only simple
transfer order should be passed transferring an employee in
administrative exigency. In such cases, therefore, even the office
bearers of the Employees' Union would not fall in exception clause
of the transfer policy and so they can also subjected to transfer
taking the recourse to the Clause 12 of the Transfer Policy dated

06.05.2025.
13. In the circumstances, writ petition succeeds and is allowed.
14. Order dated 13.06.2025 is hereby quashed.

15. However, it will remain open for the authorities to pass transfer
order in administrative exigency if it so desire in the next session

2026-2027.

Order Date :- 31.7.2025
S.A.
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