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Hon'ble Vikas Budhwar,J.

1. Heard Sri Naveen Kumar Srivastava, learned counsel for the
applicant as well as Sri Motilal, learned AGA for the State.

2. In view of the order which is being proposed to be passed,
notice is not being issued to the respondent no. 2.

3. This application u/s 528 of BNSS has been preferred to quash
the impugned order dated 07.01.25 passed by the Judicial
Magistrate Court no. 2 Agra in Complaint Case no. 14961 of 2024
Under section 138 N.I. Act P.S. Lalkurti District Meerut
(Shamshad Ahmad Vs. Smt. Ankita pending in the court of
Judicial Magistrate/Additional Civil Judge, (JD) Court no. 1
Meerut.

4. Learned counsel for the applicant has submitted that on
28.08.2024 a complaint came to be filed by the opposite party no.
2 under Section 138 of the NI Act with respect to discharge of a
liability, a cheque bearing no. 708156 dated 15.07.2024 for Rs.
5,00,000/- was drawn which came to be dishonored on 17.07.2024
followed by a statutory complaint on 01.08.2024 which came to be
received upon the opposite party no. 2 on 05.08.2024 thereafter,
the applicant came to be summoned under Section 138 of the NI
Act on 07.01.2025.

5. Questioning the summoning order, the applicant has filed the
present application.

6. Learned counsel for the applicant has submitted that the
summoning order cannot be sustained for the simple reason that
the complaint was filed on 28.07.2024 post enforcement of the
BNSS, 2023 and in view of the provisions contained under proviso



(i) to Section 223 at a pre-cognizance stage notice ought to have
been issued to the applicant-accused, however, since the same has
not been done, the summoning cannot be sustained. He seeks to
rely upon the decision in Prateek Agarwal Vs. State of U.P. :
APPLICATION U/S 482 No. - 10390 of 2024 , reference has also
been made to paragraph 14 and 18 of the paper book.

7. Learned AGA, on the other hand, could not dispute the said fact
that the complaint stood preferred on 28.07.2024 post enforcement
of the BNSS and in view of the judgment of this Court in Prateek
Agarwal (supra) notice was mandatory at pre-cognizance stage.
He submits that the summoning order be set aside, matter be
remitted back to the court below to pass a fresh order.

8. I have heard the submission so made across the bar and perused
the record carefully.

9. Summoning order dated 07.01.2025 reads as under.-
"f&1ep:-07.01.2025

UGl U g% | UATA TS detd! e 3G Fad 81 uRarl & g stfgadd o derdl 989
R qF F GAT ST T B

T T YR & qeF T YBR & {3 aRarst g STene o U HeFe 9 , 9TRAT J[Fel!
A, e TREQR @1 fauelt gRT 98 o 708156 EFRIFT 3id 5,00,000/-H9 fifdd
15.07.2024 &1 37 T AT, WY d6 F IMERVT &G WD B W MR 8ax 7D
17.07.2024 Y 9= UTH g1 &, fSiaht arera aRaret 7 faid 01.08.2024 @1 fuaft @1 difew
oft &, St faueft &t a8t a7 ur=g fauef g1 - Afed W ot e = o T d9 7w
aRaTe wRga famar T 8|

wreffaRardt & GRT ol e § got o, H Y, IS ft Wi Nfew H sramiy e
6 TS & Tr & ARG Tq1eT Y gRT 200 SoToTo hHY AT T ST fham T B

G Ud UAae & el fa |

T aRaTe & T2l @ YAl 1 G Ed gY fauelt & faeg IRt 138 THLSTE. TaT & oA
& 1Y gD g e MM € g HeM e e ST g3 Ul Sl & . Sl
feramRor & for fauefl/srfraes =maer 7 simga fodr o1 I B

R

SIFRIH I T Afcterder gre SIRY sfieet aifhar @ eRT 138 THoa$o Tae H fi@mur 2
armgd foar SRt 21 uRardt smaeas Udt aR g gl TareT SIS aR| uATdel died BoRt
31 faHia 20.02.2002 T UeT 1"

10. A perusal of the summoning order dated 07.01.2025 would



reveal that the same does not recite the date on which at pre-
cognizance stage, notice was issued and served upon the opposite
party no. 2. In Prateek Agarwal (supra), the following was
observed.-

"8. Proviso of Sub Section (1) of Section 223 of the B.N.S.S. mandates that a
Magistrate while taking cognizance of an offence, on a complaint, shall
examine upon oath, the complainant and the witnesses present, if any, and
reduce it into writing. The Proviso further mandates that no cognizance of an
offence shall be taken by the Magistrate without giving an opportunity to the
accused of being heard. Section 227 of the B.N.S.S. deals with the issuance of
process which is akin to Section 204 of the Cr.P.C.

9. Relevant part of the order dated 27.9.2024 passed in Criminal Petition
No.7526 of 2024 (Sri Basanagouda R. Patil Vs. Sri Shivananda S. Patil)
passed by High Court of Karnataka is as under:-

"8. The obfuscation generated in the case at hand is with regard to
interpretation of Section 223 of the BNSS, as to whether on presentation of
the complaint, notice should be issued to the accused, without recording
sworn statement of the complainant, or notice should be issued to the accused
after recording the sworn statement, as the mandate of the statute is, while
taking cognizance of an offence the complainant shall be examined on oath.
The proviso mandates that no cognizance of an offence shall be taken by the
Magistrate without giving the accused an opportunity of being heard.

9. To steer clear the obfuscation, it is necessary to notice the language
deployed therein. The Magistrate while taking cognizance of an offence
should have with him the statement on oath of the complainant and if any
witnesses are present, their statements. The taking of cognizance under
Section 223 of the BNSS would come after the recording of the sworn
statement, at that juncture a notice is required to be sent to the accused, as
the proviso mandates grant of an opportunity of being heard.

10. Therefore, the procedural drill would be this way:

A complaint is presented before the Magistrate under Section 223 of the
BNSS; on presentation of the complaint, it would be the duty of the
Magistrate / concerned Court to examine the complainant on oath, which
would be his sworn statement and examine the witnesses present if any, and
the substance of such examination should be reduced into writing. The
question of taking of cognizance would not arise at this juncture. The
magistrate has to, in terms of the proviso, issue a notice to the accused who is
given an opportunity of being heard. Therefore, notice shall be issued to the
accused at that stage and after hearing the accused, take cognizance and
regulate its procedure theredfter.

11. The proviso indicates that an accused should have an opportunity of being
heard. Opportunity of being heard would not mean an empty formality.



Therefore, the notice that is sent to the accused in terms of proviso to sub-
section (1) of Section 223 of the BNSS shall append to it the complaint; the
sworn statement; statement of witnesses if any, for the accused to appear and
submit his case before taking of cognizance. In the considered view of this
Court, it is the clear purport of Section 223 of BNSS 2023.

12. Swinging back to the facts of the case the concerned Court has passed the
following order:

"This complaint is filed against the Accussed alleging the offence
P/U/Sec.356(2) of BNS, 2023.

Issue notice to the Accused as per proviso to section 223 of BNSS, 2023.
For hearing.
Call on 13.08.2024."

The moment complaint is filed, notice is issued to the accused. This procedure
is erroneous. Therefore, the petition deserves to succeed on this short ground
of procedural aberration and the matter is to be remitted back to the hands of
the concerned Court to redo the exercise from the beginning, bearing in mind
the observations made in the course of the order.

13. For the aforesaid reasons the following:
ORDER
(i) Criminal Petition is allowed.

(ii) Impugned order dated 16-07-2024 passed by the XLII Additional Chief
Judicial Magistrate, Bengaluru in PCR No.9136 of 2024 stands quashed.

(iii) Matter is remitted back to the learned Magistrate to redo the exercise
afresh, from the stage of entertainment of the complaint, bearing in mind the
observations made in the course of the order.

(iv) The said exercise shall be undertaken within 4 weeks from the date of
receipt of the copy of this order.

Consequently, I1.A.No.2 of 2024 stands disposed."

11. Accordingly, the application is dispoesed of in the following
terms:-

(a) the order dated 07.01.25 passed by the Judicial Magistrate
Court no. 2 Agra in Complaint Case no. 14961 of 2024 is set aside;
(b) the matter stands remitted back to the court below to pass a
fresh order; (c) for facilitation of early disposal, a copy of the order
be submitted before the court below by 22.07.2025.

Order Date :- 8.7.2025
Rajesh
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