Neutral Citation No. - 2025:AHC:106714
Reserved on 28.05.2025
Delivered on 08.07.2025

Court No. -79

Case :- APPLICATION U/S 482 No. - 32420 of 2016
Applicant :- Sanjeev Kumar Jain And 2 Others
Opposite Party :- State of U.P. and Another

Counsel for Applicant ;- Santosh Kumar Tripathi
Counsel for Opposite Party :- G.A.,S.B.Singh

Hon'ble Prashant Kumar,J.

1. Heard Shri Santosh Kumar Tripathi, learned counsel for the
applicants, Shri Shashidhar Pandey, learned AGA for the State respondents,
Shri Vimlendu Tripathi along with Sri Deepesh Kumar and Sri Prashant

Tripathi, learned counsel for opposite party no.2 and perused the record.

2. The instant application under Section 482 Cr.P.C. has been filed with
the prayer to quash/set-aside the further proceedings as well as the order
dated 6.7.2016 passed by the Additional Chief Judicial Magistrate-3rd,
District Ghaziabad in complaint case n0.4523 of 2015 under Sections 420,
467, 468, 471 and 120-B IPC and also the order dated 28.9.2016 passed by
the Additional Sessions Judge, Court No.15, District Ghaziabad in Criminal
Revision No.169 of 2016.

FACTUAL MATRIX

3. The opposite party no.2 is the Managing Director of a Company
known as M/s Devidyal Aluminium Industries Pvt. Ltd. (earlier known as
“Hindustan Chains Pvt. Ltd.”), which had entered into an agreement with
M/s Parsvnath Developers Limited (PDL) and M/s Parsvnath Buildwell
Private Limited (PBPL) for constructing residential flats on the land which
belonged to opposite party no.2. The agreement was executed between the
parties, which had terms and conditions enumerated in it. It is alleged that
the applicant no.1, Sanjeev Kumar Jain was the Managing Director and
Authorized Signatory, applicant no.2, Pradeep Jain was the Chairman and
applicant no.3, Sandeed Jain was the director of M/s Parsvnath Developers

Limited. The day-to-day functioning of M/s Parsvnath Developers Limited



was carried out by Shri Sanjeev Kumar Jain and Shri Pawan Gupta as as
they were the responsible persons for day to day functioning of the builder

Companies (PDL & PBPL).

4, As per the agreement it was the responsibility of the applicants and
their company for construction of the residential towers and sale of the same
to the prospective buyers and for that it was the responsibility of the
applicants and their company to get a ‘No Objection Certificate’ and other

permission from all the authorities.

5. After getting all the permissions, the opposite party no.2 entered into
an re-agreement known as ‘“Assignment  of Development Rights
Agreement” on 28.12.2010 with M/s Parsvnath Buildwell Pvt. Ltd along
with other companies. With this assignment letter a separate general power
of attorney was executed by opposite party no.2 in favour of PBPL and other
stakeholders to deal with all the authorities, for development of the project,
on behalf of opposite part no.2. This general power of attorney was the part

of the assignment agreement.

6. As per the agreement of “Assignment of Development Rights” on the
land of opposite party no.2, the sale certificate of the flats was to be
executed by opposite party no.2 to the prospective flat owners and the
proceeds of the said flats was to be divided into ratio of 81.5% : 18.5%
respectively between M/s Parsvnath Buildwell Private Limited and opposite

party no.2.

7. In this agreement the time given for completion of project was 36
months, which was to end on 28.12.2013, however, there was an extension
clause of six months. Even after the completion of this agreed period as well
as grace period of six months a very limited work was carried out inspite of
time being the essence in the agreement dated 28.12.2010. After the
completion of the period when the project was not completed, a legal notice
was sent on behalf of opposite party no.2 on 04.08.2014. The relevant
paragraph of the notice dated 04.08.2014 is quoted hereunder:-

“6. Since the Agreement themselves are cancelled, as a necessary corollary the
General Power of Attorney dated 28.12.2010 given for execution of obligations of



you M/s Parsvnath Developers Limited and you M/s Parsvnath Buildwell Private
Limited is also hereby cancelled and revoked”.

By this legal notice, General Power of Attorney was revoked.

8. The sanction of the map by the Ghaziabad Development Authority (in
short “GDA”), which was approved on 17.03.2007, expired after five years
on 16.03.2012 because the project was not completed in time for which the
builders had moved an application on 08.01.2015 requesting for the
revalidation of the map, which was rejected by the GDA vide order dated
26.08.2015. The order dated 26.08.2015 is quoted hereunder:-
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9. It is alleged that M/s Parsvnath Buildwell Private Limited could not

succeed in getting the earlier sanctioned map (which had lapsed with efflux
of time) re-approved, now hatched a conspiracy by forging the letter head of
opposite party no.2 applied for further extension of the earlier agreement
executed on 28.12.2010 on forged letter of “Hindustan Chains Pvt. Ltd.”
dated 08.07.2015, which was presented before the Chief Architect Town
Planner of Ghaziabad Development Authority which was rejected. The said
letter head was different to the letter head addressed by opposite party no.2
on earlier occasion to GDA dated 20.10.2006 and 01.02.2007.



10.  When opposite party no.2 came to know about that letter, they
informed the GDA that this is a forged letter and no further request should
be entertained by the builders on behalf of opposite party no.2 as the

agreement and General Power of Attorney was revoked.

11. The opposite party no.2 feeling duped because of the forged letter
head filed before the GDA claiming to be their filed an application under
Section 156 (3) Cr.P.C. The contents of the application was as under:-

gRaret =7 RaeT @ver & -

1. T8 1 "Ho AT TegI1eT FUSHCIT Hlofcdo (Y& 77 fergwar @~ Hio fefo) U
TIgdT o a1 & S @] S9HTH 1956 & HIGE] & =T Goligd & forden
TRer" & T IGIGHIN SFAIT Fh HEGH1 & AT SRRFSY T 3ifegha swrare & gfa 3
RIGIGHIR STATeT bl 31 76 Y & T ST ¥arey Yl 3NN Wal T8l Vel & §9
PRV 75 GIRT 375 STPISHCc T 3P sealer] NI JaTe HewT §7 3RoYlo HevT
PRI BICeT TTIeT AT BICT FNIT ReTd RIS [Aehe EeTaR &1 Bicarct] GeTs
Ih GRaTG &l Tegd Y+ &g ST 1547 7T &1

2. T8 1& qRars qfF eFwer T 31 Vs I I 37efetl, GoirT &, aewdier & foietr
TISRIEIE FE1=8 @NT 70-1216, 1219, 1220, 1221, 1222, 1223, 1224, 1225,
1240, 1241, 1242, 1243, 1245, 1246, 1247, 1248 1249, 1250, 1251, 1226,
1227, 1228, 1231, 1232,1233, 1234, 1235, 1236, 1237, 1238, 1239, 1213
1258, 1253, 1254, 1255/1, 1255/2, 1259, 1262, 1287 1288, 1291, 1292,
1293, 1294, 1260, 1261, 1252, 1244 1271/2, 1218, 1162, 1271, 1275, 1276,
1277, 1278 1279, 1280, 1281, 1257, 1163, 1256, 1273, 1274, 1230, 1229,
1217, 1296, 1397, 1313, 1312, 1330, 1244, 1218 1217, 1295 1296, 1297
(PeT GERT 70-79)3 Hileld T BIleor R FHHINT JIHER Tt 37T &1(Vaquard 3h
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HRRft oft T 3T FEIEIT 5 —2 A9 & STl T UF 95 N o BT fEfT
R FT FTRGIACT [F9EFTOT 7 o7/

5. T8 & g9 39T &1 qid &g URare! g 139sor & Te U 3IIgTHe 3 SaeTqH—<
Tgew WHRE ASSIGNMENT OF DEVELOPMENT RIGHT AGREEMENTS") f&=Te5 28.12.2010
P GRSTST g [AqefiTor grefres fiesder @ Fe [SqTiad 31T o el I SHIgTHe Vi<
1@ 28-12-2010 PIIIT TS IIGNCR [gdia Tfoiameie 4 g8 7o -1 56T 7o 4439 &
g8 Ho-79 108 Y¥ H Ho—9717 R [&1d 28.12.2010 BI Gfiges §31T T (Vaaqara
gRare g 4 Ik 'ASSIGNMENT OF DEVELOPMENT RIGHTS AGREEMENTS'@®I g
H'3rTdTHe WiHe & 28.12.2010” afvfd 1 1T &1)




6. T8 & I SITIgTHC GHE RFid 28.12.2010 &1 91 @ SR GRAIGT &1 T&7TT FfF
qv A1 &I d1et el &7 139 97 fAusfiTer & GRT afvia Tf-gT BarIT B GRas) @
GINT ST 1357 STTT T T TH1=81T Woicw & fAgpe 814 & IT5 Tfawer &) emwifar &
T 81.5 TIFIT &I ST YT [AqefiTor bt TTd BT o &elT 91 18.5 TiQerd eRIfer
gRareT &l T 841 eft1

7. I8 135 I SIgTHC GH=C faiar 28.12.2010 $1 GIYT 9Idl & IER GRarE] di
TETT A v Qe & gnT AT bew @1 FET SNgeHe GfiHe
&1 28.12.2010 & 36 HT8 &1 37afer & 37%¥ YUl T o TT §9 37are & 37<¥ 44107
PRl quf 77 81 P19 H 6 7§ BT 3TfdBTT I YIRS,/ 3are HeTT 13T ST o 4Ry
I 36+ 6 3T PoT 42 HTE &b THISEE & IR 4l B qUf 771 &I b G H [T
T HHFT Bl 3T TG ST BT BIZ AT STIg7HC GHHUE @i 28.12.2010 7 781
o7/

8. I8 13 J8T & qvic T Sicdad Fecqqul & 135 IF 6 18 T I HIRTS 31 [Rfd 7
ISR ST T §3IT o 9 [A9&liTor & g7 919 PRl I 6 F78 Pl qare H quf &lT
3G9l BT 18T &1 31T ale 6 T8 Pl syafe F 9T & FIvT o g4 §Y [Hfr
FrRf @l quf @vdr FEPHT 3BT U7 [T dYd & il 6 718 Pl SifaRe sare i
JTTTHAT G UR & Ik INT 37afe P HGTT Fv BT HIIQENT o 3=y faredt off vt 5
I 6 AT8 1 I¥T 37a1e &l HGTT e T HIIGETT 781 o7

9. J& & Jerft qRardt 7 fausfimor & Fe mavra gy ov $el @ A wwy AT

@0 27.12.2013 % ToT I 3[afe died 3ifedad Jafe & 27.06.2014 % off vrg
fAqefiTTor & ERT S8 12 ST UR G Bew & FEYIIGT ol & fed @l IR veEd §9
gRarET & gINT FIfG® &Y & I 37afer Bl efR -2 avas o 22.12.2014 TF F&T [&aT o7
gvg [0 22.12.2014 & 1 & [39EFITT & GRT F&7TT Hew & 4107 &1 Jie 7 ar Hig
T 157 7117 & 37IR 7 &1 397 §19 @I 3177 ENT19) faieh 24.06.2015 & 91§ | GRITET
PI 31T 1 & 3 BRUT J9T o I STETHC e fadier 28.12.2010 Jf w9 & 79t
& garT o7 391 HIRUT 39T 39T & GIT gRaret &1 oY eRIfel 1@d 18T & Ik i Pl
§SY T FGST 7 fe1aT <7
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o7 gvrg IF AN I RAIEUeR Fifcw @7 Teid g fAear Sav favsfr @ gIeT
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¥wlgpd PRI &G 139ElTIT & FRT ofdoXTo & Bl H Vb F fgo 08.01.2015 Hivd
1357 7777 o foraenl StogloTo @ &RT Id 26.08.2015 &1 3B 1357 ST ot o/

12. T8 & 5F [QqefiTor 3797 Ik 959 5 BT 8] 81 W@ ar 379 eI Ieddl dl gid
8F AU & GIRT SITT¥ H §SoF TG GNGIGT Bl HFGH] BT Bl § PTRIAT FIcves
g1} GRATG] BT Bl SITEBTRAT HTH &1 &7 Vb Pofl g fevfad TFfedld 08.07.2015
&I FE JThIcTS ST3 IR TIITEIE [Aebre HIfgaxT &l WIS 1357 o 7ol 3 U7 &
g1 I fagefiTor & gRT MGgEe [erg gifteNr & gEd el & [Hair d araa
RATEoS I wfigpd e &G 3I1deT 1357 o geeg TofdoHTo & GRT 39 3AeT &l
&1 26.08.2015 PI 31BN & 1347 TT &1




13. I8 1 IF Bofl § Pevfdd U7 [&71d 08.07.2015 &1 §TET Jb<HT Goflend v
ST Prfarel @ Pl F1I97 GRTIET 7 T GF faTid 03.09.2015 Bl PRIGRT TSATEIE
faeBrer Fifeeur | ST [T o geeg S GRT I icdl g Wl peviad HreT uF
[&71d 08.07.2015 T @®Ig BIIaTE] 91 #ve IFh Pedldd U7 fadid 08.07.2018 G
fughior & ger 5 arfarsl gRFy @Y & & forgdhl F19d TfarEre [ABrT FifeeN T & FINT
f@ie 19.10.2015 PI 39T @1 Gfaa 13527 o7 ol v Hid 354 g7 GRarg) @l +f
ofga @ T off g mer [ueirr & gnT Siell g pedfdd mrefHr gF
1391 08.07.2015 P 3T & % J TFT B¥ep FGBT lT4 o1 § Hrre 81 7o &1

14. I8 &5 Ot g9 5 SuRIch BINvIaeT f3uelior & gIvT gRars] & A&y &) Y /IS
g grRaTerSt  SIeTaTof @vd GRare] bl ! BT Bofl G Gilcl] cleves dIN PNd TN
gRargt @1 3R H Bl Jict] U7 PTviad ded FED T & WF H TN ¥ FHh
HeIY—&117 Rare] bl qgaie] ¥ad Gy —olr HIq v & 167 [A9efiTr @l o g
420/467/468/471/120 §t 3igodtodfto o ~Irery H dord far S qI fa=Ror
1aqeiToT Bl SIS 13T ST =TT 1 IR | S7fc a9 &l

3rT: g off & [RaeT & 1 SuRie drRulger [duehiror & gt afaret & ey @t
TIHY/TISHY EIETeS] T STITaTSd] @ves GRaTRT 1 a1 T Bofl  Siietl cleves daN
VD IR GRAIGT &1 3R & Bl g iiell G Peviad dd IadI 3T & W7 H FarT
P I Y& GRETS] Pl GgaIeny ¥qe Fely—T™ vl HTH e P fordl g
Pl ToERT-420/467,/468/471,/120 1 3iigodtodflo dro ~qryery d dois 151 Siiehe
15 1T9IRVT [AT&i7TT bl S0 1352 7T @1 T b1 STl

=i 09.11.2015

gRaret

YIIPAR 31T Y7 1 19767 QT SIaTeT GIRT
3PBIGCC T 318 EFAIENT IR TS HEwT

CERLY 3fvoyto ’:)E'?T377§Z56WW
8IcaT 7T WITaTT BIcT §ORAT ¥e7d VIS e

EICTER 97T Pidaret] 1S TiagrEre ]

Meanwhile, the prospective flat buyers, who had invested a huge
amount having realized that they have been duped and nothing is coming up
some of them have approached the Consumer Forum and some of them
before the other authorities. Under the pressure, it is alleged that the

developers had moved a forged letter on 08.07.2015.

12. In the aforesaid application, after adducing evidence summons were
issued on 06.07.2016. The same have been assailed by means of instant

application.
ARGUMENT ON BEHALF OF THE APPLICANTS

13.  Sri Santosh Kumar Tripathi, learned counsel for the applicants submits

that the impugned letter dated 08.07.2015 was written by somebody else and

6



the applicants have got nothing to do with it. He further submits that even
though opposite party no.2 had filed a complaint on 09.11.2015 before the
Additional Chief Judicial Magistrate, Ghaziabad but there was no allegation
in the said complaint against the company or the directors and, hence, no
summons could have been issued against them. He further submits that the
applicant no.1, had resigned on 16.05.2015 before the alleged letter dated
08.07.2015 and, hence, no offence can be said to have been made out against
the applicants. He was not the director at the time when the letter was sent to
the GDA. He further submits that since the company was not made a party in
the complaint so no proceeding can be initiated against the

directors/applicants of the company.

14. He further submits that for the same set of dispute, Arbitration
Proceedings are there and there is no rational for initiating Criminal
Proceedings for the same set of dispute. To buttress his argument, learned
counsel for the applicants has placed reliance on the judgement of Hon’ble
Apex in the case of Maa Annamalai Vs. State of Karnataka and another' in
which it has been held that in absence of basic ingredients, no person be
compelled to face the criminal prosecution. The relevant paragraph of said

judgement are quoted hereunder:-

“We have carefully considered the rival contentions. It emerges that:

a) In the instant case, the appellant ceased to be a Director of the company from
27.12.1997 whereas the alleged offences, if any, were committed during the period
fiom 24.5.1998 to 17.9.1999.

b) Admittedly, there are no allegations against the appellant in the First Information
Report.

¢) The company had invited investment from the depositors to invest in the
business/benefit funds after receiving due approval of the scheme from the Reserve Bank
of India. Therefore, in any event, the element of cheating as alleged cannot be made out
by any stretch of imagination.

d) The complainant/respondent no.2 submitted in writing to this Court that he does not
want to proceed against the appellant because according to him the appellant has been
inadvertently included as an accused by the Investigating Officer. He further mentioned
in the letter that he had already received 55% of the deposited amount from the Official
Liquidator and he did not want to proceed against the appellant.

e) Even assuming that there could have been a vicarious liability thrust on the appellant,
even then there cannot be any such vicarious liability in absence of any allegations and
material to show that the appellant was in-charge of or responsible for the conduct of the

1 2010 (8) SCC 524



company's business which had given rise to the offence. From any angle of the matter,
the appellant cannot be compelled to face the criminal trial in this case.

42. The inherent power should not be exercised to stifle the legitimate prosecution but at
the same time no person be compelled to face criminal prosecution if basic ingredients of
the alleged offence against him are altogether absent.

43. On consideration of the totality of the facts and circumstances of this case, the
impugned judgment of the High Court is set aside and the appeal is allowed and the
proceedings initiated against the appellant on the basis of the complaint registered as CC
22656 of 2001 pending before the Xth Addl. Chief Metropolitan Magistrate, Bangalore,
are quashed.”

15. He further relied on the judgement of in the case of Sharad Kumar
Sanghi Vs. Sangita Rane® wherein it is held that when a company has not
been arrayed as a party by the complainant no criminal proceeding can be

initiated against the Chairman, Managing Director and Directors.

16. Learned counsel for the applicants further relied on the judgement of
Hon’ble Apex Court in the case of Shiv Kumar Jatia Vs. State of NCT of
Delhi® wherein it has been held that Indian Penal Code does not contain any
provision for attaching vicarious liability on the part of the Managing
Director or the Director of the Company when the company is an accused.
Hence, until and unless the company is made a party no proceeding can be

initiated against the applicants.

17.  Further there is an arbitration proceeding going on between the parties
for the same set of dispute, there is no reason for initiating a criminal
proceedings and the same has been instituted in a malafide manner just to

put undue pressure on the applicants for some kind of settlement.

18. Learned counsel for the applicants further placed reliance on the
judgement of Bombay High Court in the case of Satish D. Sanghavi v. Union
of India and others®.

2 (2015) 12 SCC 781
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ARGUMENT ON BEHALF OF OPPOSITE PARTY NO.2

19.  Per contra, Sri Vimlendu Tripathi, learned counsel for opposite party
no.2 submits that there was neither any reason nor any occasion for opposite
party no.2 to send that alleged letter especially when they themselves had
requested the GDA not to entertain any application on their behalf and when

the agreement was revoked.

20. He further submits that the defence of the applicants that they were
not connected with the day-to-day affairs of the companies is not supported
by any unimpeachable/uncontroverted memorandum/certificate and the
same is a matter of fact and is in the realm of the trial Court depending upon
appreciation of evidence. It is only the applicants, who could have been
benefited by the alleged letter. Hence, there is not an iota of doubt that the

forged letter was written/sent by the applicants.

21. He further submits that the submission on behalf of the applicants that
there is an arbitration going on, hence, criminal proceeding should not be
initiated is incorrect. To buttress his argument he is placing on the judgement
of Delhi High Court in Hero Fincorp Limited v. State (NCT of Delhi) and
another’. He further submits that the argument of the applicants that it is a
civil dispute, in which no criminal proceeding can be initiated in reply it is
submitted that this is a case of forgery of documents, which is apparently
forged and for which divergent stand is being taken by the applicants and
three applications are connected to each other. He further submits that in
paragraph no.31 of leading case they have accepted that the applicants have
authority to sign the letter. For ready reference paragraph no.31 of the instant

application is quoted as under:-

“That the applicants Company as constituted rights by Development Rights
Agreement and General Power of Attorney both dated 28.12.2010 has written a
letter dated 08.07.2015 to Ghaziabad Development Authority to sanction the
revised plan which is not accepted by the Ghaziabad Development Authority.”

22. In response to the fact that the applicants have submitted resignation
prior to such letter is doubted by opposite party no.2. The authenticity of the

resignation letter is doubted. He further submits that if a document is
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doubted it can only be seen in trial after adducing evidence, and hence, the
resignation letter, which is under doubt cannot be considered in an

Application U/S 482 Cr.P.C. as it 1s a defence of other side.

23.  Under these facts and circumstances, the matter can only be
adjudicated after adducing evidence, which can only be done by the trial

Court.
FINDINGS

24. Heard learned counsel for the parties and perused the record.

25. In this case, the applicants were the Directors of Real Estate
Development Company known as M/s Parsvnath Developers Limited (PDL)
and M/s Parsvnath Buildwell Private Limited (PBPL). The developer
company had entered into an agreement with M/s Devidayal Aluminium
Industries Pvt. Ltd (formerly known as Hindustan Chains Pvt. Ltd.) for
development of the residential project on the land belonging to M/s

Devidayal Aluminium Industries Pvt. Ltd.

26. As per the agreement, it was the responsibility of the applicants to
complete the residential project and for that the developer had to obtain all
the requisite “No Objection Certificates” from various the authorities. For
the smooth functioning of the project an “Assignment of Development
Rights Agreement” was executed between the parties on 28.12.2010 wherein
all the construction activities sales and permissions was to be taken by the
builders and to smoothen the activities, the opposite party no.2 had executed
a General Power of Attorney. On the basis of the General Power of Attorney
the builder was authorized to file for NOCs and permissions on behalf of
opposite party no.2. The time was an essence in this agreement. The time for
completion of the project was 36 months, which came to an end on
28.12.2013. However, in the agreement there was a grace period of six
months. The developer on the basis of permission received from the GDA to
develop the project had advertised and collected huge amount of money
from the prospective flat buyers and it is alleged that a major portion of

money was syphoned off to other companies and the project was not
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developed in time. The builder after collecting the money had virtually
abandoned the project. When the project did not see the completion within
the stipulated time including the grace period a legal notice was sent to the
developer thereby rescinding the agreement and had also revoked the

General Power of Attorney.

The map of the project was originally sanctioned on 17.03.2007 and
the same was to be completed in a period of 5 years, however, the same was
not completed and the validation of the map came to an end on 16.03.2012
with the efflux of time. The builder had made a request to the GDA for
revalidation of the map but the same was refused by the GDA. Since there
was a pressure on the builder to restart the project, an application for
revalidation of the map was filed on the Letter Head of the Hindustan Chains

Pvt. Ltd. in favour of the builder on 08.07.2015.

27. Since the opposite party no.2 had already revoked the contract as well
as General Power of Attorney, when they came to know about this letter,
they immediately informed the GDA that since the agreement has been

rescinded, hence, there was no question of any revalidation.

28. Once the opposite party no.2 came to know about the forged and
fabricated letter placed before the GDA seeking revalidation of the map,
they immediately filed an Application under Section 156 (3) Cr.P.C. alleging
that the letter dated 08.07.2015 was a forged and fabricated document and
was never sent by opposite party no.2, in which after adducing evidence
summons have been issued against the applicants, which have been assailed

by means of instant application.

29. Learned counsel for the applicants has argued that the applicants have
not written the letter dated 08.07.2015 and somebody else has written this
letter. It is a pure disputed question of fact as to who has sent this letter. It is
only the applicants and the builder, who could have been benefited by this

letter. There is no reason for anybody else to have send such letter.

30. Thereafter, learned counsel for the applicants had argued that the

applicant no.1, Sanjeev Kumar Jain had resigned on 16.05.2015, however,
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the alleged letter was sent to GDA on 08.07.2015 and the same could not
have been said to have been signed by the him. The veracity of the
resignation letter has been seriously doubted by the opposite party no.2. This
fact is also pure disputed question of fact as to when the applicants have
resigned and when his resignation was accepted. The alleged letter of
resignation is not supported by any documentary evidence to show that
when the applicants actually resigned and when their resignation was

accepted.

31. Evidently, the beneficiary of this letter was only the applicant’s

company and it cannot be assumed that some third party had sent this letter.

32. Learned counsel for the applicants has placed reliance on the
judgement of Hon’ble Apex in the case of Maa Annamalai Vs. State of
Karnataka and another (supra) in which the Hon’ble Apex Court has held
that there was no allegation against the applicant in the FIR in that appeal,
hence, the Court had given a finding that in absence of any specific
allegation there cannot be any vicarious liability to show that he was
incharge and responsible for the conduct of the company, which had given
rise to the offence. However, in this case there are specific averments in the
complaint, which goes to show that it was only the applicant’s company,
who would have benefited from filing forged letter and it has been
specifically alleged that the same was done by the applicant. So now the

applicants have to adduce evidence to prove its defence.

33. Insofar as he judgement of Hon’ble Apex Court in the case of Sharad
Kumar Sanghi Vs. Sangita Rane (supra) is concerned, for ready reference
paragraph nos.11 & 13 of the said judgement are quoted hereunder:-

11. In the case at hand as the complainant's initial statement would reflect, the
allegations are against the company, but the company has not been made arrayed
as a party. Therefore, the allegations have to be restricted to the Managing
Director. As we have noted earlier, allegations are vague and in fact, principally
the allegations are against the company. There is no specific allegation against the
Managing Director. When a company has not been arrayed as a party, no
proceeding can be initiated against it even where vicarious liability is fastened on
certain statutes. It has been so held by a three-Judge Bench in Aneeta Hada v.
Godfather Travels and Tours Private Limited in the context of Negotiable
Instruments Act, 1881.
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13. When the company has not been arraigned as an accused, such an order could
not have been passed. We have said so for the sake of comp 4leteness. In the
ultimate analysis, we are of the considered opinion that the High Court should
have been well advised to quash the criminal proceedings initiated against the
appellant and that having not been done, the order is sensitively vulnerable and
accordingly we set aside the same and quash the criminal proceedings initiated by
the respondent against the appellant.”

A plain reading of the above judgement shows that in that case the
allegation was against the company and without making the company a
party, proceedings cannot be initiated. However, in the present complaint
there are specific allegations levelled against the applicants, who were said
to have been the directors of the company. A fabricated letter was placed
before the GDA for revalidation of the map in favour of the company. The
alleged fabrication cannot be done by the company but by the directors or
the other responsible person on behalf of the company, hence, even if the
company is not made an accused, the proceedings against the applicants can

be initiated.

34. The applicants have placed reliance on the judgement of Shiv Kumar
Jatia Vs. State of NCT of Delhi (supra) wherein the relevant paragraph no.19

of the said judgement which was relied upon is as follows:-

“The liability of the Directors /the controlling authorities of company, in a
corporate criminal liability is elaborately considered by this Court in the case of
Sunil Bharti Mittal. In the aforesaid case, while considering the circumstances
when Director/person in charge of the affairs of the company can also be
prosecuted, when the company is an accused person, this Court has held, a
corporate entity is an artiticial person which acts through its officers, Directors,
Managing Director, Chairman, etc. If such a company commits an offence
involving mens rea, it would normally be the intent and action of that individual
who would act on behalf of the company......”

A plain reading of this judgement clearly shows that the liability of the
directors or the controlling authority of the company and the criminal
liability has been elaborately considered in the case of case of Sunil Bharti
Mittal Vs. Central Bureau of Investigation®. In the matter of Sunil Bharti
Mittal (supra) it has been held that the directors or the person incharge of the
company can be prosecuted where the company is also an accused as the
company is an artificial person and acts through its Directors and Managing

Directors. If such company commits an offence involving mens rea it is clear

6 (2015) 4 SCC 609
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that the intent and action would be of that individual, who could be the
Director or other controlling person of the company, who had acted on
behalf of the company, hence, if the mens rea is there, the criminal
proceeding can be initiated against the Director or the other person

responsible for the working of the company.

35. In this case a fabricated letter has been placed before the GDA for
revalidation of the map. Since the responsibility to get the NOC was that of
the applicant’s company, so it is assumed that the person responsible for
conducting the affairs of the company (Director) would obviously be
responsible for such an act, hence, the criminal proceeding can be initiated

against them.

36. After perusing the record I find it is not a case where from the plain
reading of the complaint as well as summoning order no prima facie case is

said to have been made out against the applicants.

37. The entire averments whether the applicants were responsible on the
date of the incident or he had resigned is a pure disputed question of fact,

which can only be seen after adducing evidence in the trial.

38.  From the perusal of material on record and looking into the facts of
the case at this stage it cannot be said that no offence is made out against the
applicants. The summoning order has been issued after looking into the
complaint and recording statements of the complainant and the witnesses.
The arguments raised by learned counsel for the applicants are all disputed
question of fact, which cannot be adjudicated upon by this Court under
Section 482 Cr.P.C. At this stage only prima facie case is to be seen in the

light of the law laid down by Supreme Court.

CONCLUSION

39. Hon'ble Supreme Court in the matters of State of Haryana Vs. Bhajan
Lal’, M/s Neeharika Infrastructure Pvt. Ltd. vs. State of Maharashtra®, R.P.

7 1992 Supp (1) SCC 335
8 AIR 2021 SC 1918
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Kapur Vs. State of Punjab’, State of Bihar Vs. P.P.Sharma'’, and lastly,
Zandu Pharmaceutical Works Ltd. Vs. Mohd. Saraful Haq and another
(Para-10) has laid down the guidelines, in which it was held that only those
cases in which no prima facie case is made out can be considered in an

application under Section 482 Cr.P.C.

40. The instant application does not fall under the guidelines laid down by
the Hon'ble Supreme Court in the judgments mentioned above, and followed
in a number of matters. Moreover, the facts as alleged cannot be said that,
prima facie, no offence is made out against the applicants. It is only after the
evidence and trial, it can be seen as to whether the offence, as alleged, has

been committed or not.

41. The facts and the accountability of the applicants are different from
that of the investors nominee director of Application U/S 482 Cr.P.C.
No0.32964 of 2016 as the role, accountability and the responsibilities of the

applicants was different from the investor nominee director.

42. Hence, the instant application filed under Section 482 Cr.P.C. cannot

be entertained and is, accordingly, dismissed.

43. However, it is open for the applicants to take all its defence in the

trial.

44. It is made clear that the observations made in this order would not
come in the way of the trial and the trial may proceed without being

influenced by the observations made by this Court.

Order Date :- 08.07.2025
S.P.

9 AIR 1960 S.C. 866,
10 1992 SCC (Cr.) 192

11 2005 SCC (Cr.) 283
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