
Neutral Citation No. - 2025:AHC:52316

Court No. - 6
Case :- WRIT - A No. - 64747 of 2015
Petitioner :- Krishna Kumar Tiwari
Respondent :- State Of U.P. And 2 Others
Counsel for Petitioner :- Dinesh Kumar Pandey,Govind 
Krishna,Muni Raj Goswami
Counsel for Respondent :- C.S.C.,Harsh Vardhan Gupta,Pranesh 
Dutt Tripathi

Hon'ble Saurabh Shyam Shamshery,J.

1.  Heard  Shri  Dinesh  Kumar  Pandey,  learned  counsel  for  the
petitioner,  Shri  Harsh  Vardhan  Gupta,  learned  counsel  for  the
respondent  no.2 and learned Additional  Chief  Standing Counsel
for the State.

2. The petitioner has filed this writ petition in the year 2015 and
claims  that  he  was  appointed  as  Class-IV  employee  against  a
sanctioned post  in  pursuance  of  a direction passed by the State
Government for sanctioning post in newly created district under
memo  dated  20.07.2007  and  28.05.2008.  However,  in  the  writ
petition,  no  appointment  letter  was  annexed.  For  the  first  time,
appointment  letter  was  annexed  with  the  personal  affidavit  of
respondent no.3 filed on 05.02.2024 and for reference contents of
it are reproduced herein below :

"  ककरकरलर ववजवप  /  वनरयवक  

 आददश ससखरक/लद०सस०/83/2008-09                                            वदनकसक 01/12/08

             ककरकरलर मम चतयरर शदणण कमरचकरण न हहनद कद ककरण ककरकरलर ककरर जजसद डकक ववतरण, सफकई,
पकनण,  कहषकगकर,               बबक आवद ककरर सयचकर रप सद ससचकललत नहह हह पक रहक हज। ककरकरलर कद

           शकसककर ककरर स कद सयचकर रप सद ससचकलन हदतय कक षण कय मकर वतवकरण (सहनन)    पयत शण जकन चनद
    वतवकरण वनवकसण गकम व पह०-सरकरअवकल, जनपद-   ककशकमबण कक      दजवनक वदतन भहगण कद रप मम

(        वकसण कमरचकरण कक वनरवमत वनरयवक हहनद तक  )           पररचकरक कद पद पर वनरयवक कक जकतण हज।  
     इनहम वनरमकनयसकर दजवनक पकररशवमक र०  42.50         पवतवदन कक दर सद भयगतकन वकरक जकरदगक।  "  

3. As referred above nature of appointment was a daily wager. In
the aforesaid circumstances, it is further case of the petitioner that
he  was  regularly  working  on  said  post  and  ought  to  have
considered  for  regularization  against  the  substantive  vacancy,
therefore,  he  has  submitted  a  representation  dated  15.01.2013
before the Finance and Account Officer, Basic Shiksha Adhikari,



Kaushambi that he may be regularized. 

4. The said representation was decided by order dated 21.02.2013,
whereby his services was considered to be contractual instead of
daily  wager  and  direction  was  passed  to  pay  honorarium.  The
contents of the said order is reproduced herein below :

"    ककरकरलर ववत एवस लदखकलधककरण,  बदलसक वशकक, ककशकमबण
 आददश सस०/पबनध/लद०सस०/                         /2012-13  वदनकसक 21/02/13

              शण कक षण कय मकर वतवकरण पयत शण जकन चनद वतवकरण वनवकसण गकम व पहसट सरकर आवकल
               जनपद ककशकमबण सद ककरकरर मम कई वषर स सद दजवनक वदतन भहगण पररचकरक कक ककरर ललरक जक

                रहक हज परनतय उनकह वपछलद कई महणनन सद पकररशवमक कक भयगतकन नहह वकरक जक रहक हज। शण
         कक षण कय मकर वतवकरण दकरक इस आशर कक पतरकवददन वदनकसक 15.01.2013   पसतयत वकरक गरक

                हज तरक सदवक मम वनरवमत करनद कक अनयरहध वकरक गरक हज। उनकद समररन मम अधरक उतर पददश
              रकजर कमरचकरण महकससघ दकरक भण पत पदवषत वकरक गरक हज। अधहहसतककरण इस तथर सद अवगत

          हज वक शण कक षण कय मकर वतवकरण इस ककरकरलर मम पनरण वनषक,     ईमकनदकरण एवस मदहनत सद पररचकरक
        कद दकवरतवन कक वनवरहन करतद आ रहद हब    परनतय शकसनकददश सस०  3967/15-2-07-14(97)/95  

 वदनकसक  24    मकचर  2008             कद अनयसकर ककरकरलर मम पररचकरक ससववदक ककरर कद अनतगरत हण वनरयक  
              वकरद जक सकतद हब। दजवनक वदतन पर ककरकरलर मम वनरयवक एवस पकररशवमक भयगतकन कक पकववधकन
                नहह हज। परनतय इस तथर इनककर नहह वकरक जक सकतक हज वक शण कक षण कय मकर वतवकरण दकरक

                ककरकरलर मम पररचकरक कक ककरर वकरक गरक हज तरक अभण भण वकरक जक रहक हज अतत पकररशवमक
        कक भयगतकन करनक नरकरससगत हहगक। अतत शकसनकददश सस०  3967/15-2-07-14(97)/95  

 वदनकसक  24     मकचर  2008              कद अनयसकर शण कक षण कय मकर वतवकरण कक वनरयवक ससववदक ककरर कद  
       अनतगरत मकनतद हहए इनहम ससववदकनतगरत वनरमकनयसकर वदनकसक  1     जनन  2010      सद मकनददर कद  

      भयगतकन कक सवणकक वत पदकन कक जकतण हज।
(  वतलहकक नकर)       
  ववत एवस लदखकलधककरण   

 बदलसक वशकक, ककशकमबण"
5. The said order was never challenged as such above facts and
nature  of  appointment  remain  undisputed.  The  petitioner  has
submitted a representation to determine his honorarium in terms of
G.O. dated 24.05.2008 and a Office Memo dated 21.02.2013. It is
further  case  of  the  petitioner  that  he  was  not  paid  adequate
honorarium and his further honorarium was thereafter discontinued
also, therefore, he approach this Court by way of filing the present
writ petition seeking following reliefs:

"(A)  Issue  a  writ,  order  or  direction  in  the  nature  of  mandamus  suitable  directing  the
respondent  no.2  to  provide  arrears  as  well  as  regular  fixed  pay  salary  to  the  petitioner
forthwith.

(B) Issue a writ,  order or direction in the nature of  mandamus suitable the directing the
respondent no.2 to regularize the service of the petitioner in view of the Government direction
issued to his effect."

6. This Court has passed an order dated 16.12.2015 and thereafter,



pleadings were exchanged between the parties and this Court has
passed following order on 31.10.2023 and sought explanation for
non payment of honorarium despite petitioner is working:

"Parties have exchanged affidavits. 

Admit. 

On 16.12.2015, the following order was passed : 

"It is contended on behalf of the petitioner that the petitioner was appointed on contract basis
on  01st  December,  2008  on  the  post  sanctioned  in  pursuance  of  the  order  of  the  State
Government dated 20th January, 2007, which he has brought on record as annexure-1 to the
writ petition. Learned counsel for the petitioner has drawn the attention of the Court to the
details of honorarium paid to the petitioner @ Rs.2550/- per month. The said document is on
the record annexure-6 to the writ petition. It is further contended that the honorarium of the
petitioner has not been paid from July, 2014. 

Learned Standing Counsel, who appears for all the respondents, has received the instructions
pursuant to the order of this Court. The instructions are taken on record. 

As prays by the learned Standing Counsel, six weeks' time is granted to file counter affidavit. 

List this matter on 24th February, 2015." 

Till the next date of listing the status quo as on today shall be maintained and if the petitioner
is working, current honorarium shall be paid to him. 

The Court is  informed that though the respondents,  in compliance with the interim order
dated 16.12.2015, are permitting the petitioner to work, or rather taking work from him, but
no honorarium, in compliance with the aforesaid interim order is being paid. 

In  the  circumstances,  the  Director,  Basic  Shiksha,  U.P.,  Lucknow  and  the  Finance  and
Account Officer,  Basic Shiksha, Kaushambi shall  show cause, by their affidavits,  why the
accounts maintained in the bank or the treasury, wherever it is, be not attached for the entire
arrears of honorarium due to the petitioner from 16.12.2015 till date. Cause shall be shown
by personal affidavits of both officers, on or before 03.11.2023. 

Adjourned to 03.11.2023.

To be taken up in the additional cause list. 

The Registrar  (Compliance)  is  directed  to  communicate  this  order to  the Director,  Basic
Shiksha, U.P., Lucknow through the Chief Judicial Magistrate, Lucknow and the Finance and
Account  Officer,  Basic  Shiksha,  Kaushambi  through  the  Chief  Judicial  Magistrate,
Kaushambi today."

7. In pursuance of above order, a personal affidavit was filed and
this  Court  has  passed  the  following  orders  on  02.05.2024  and
15.05.2024:

02.05.2024

1. Personal Affidavit filed today on behalf of the respondent no.2 is taken on record.

2.  Heard learned counsel  for the petitioner and learned Standing Counsel  for the State-
respondents.

3.  Learned  counsel  for  the  petitioner  submits  that  the  new  posts  were  carved  out.  In
pursuance  thereof,  posts  were  sanctioned  by  the  State  Government  vide  order  dated
20.01.2007, a copy whereof has been annexed as Annexure No.1 to the present writ petition;
wherefor  District  Kaushambi,  at  Serial  No.5,  two  posts  were  sanctioned.  In  pursuance
thereof, the petitioner was appointed on 01.12.2008 and the appointment letter was issued by
respondent no.2 i.e. Finance and Account Officer, Basic Shiksha, District- Kaushambi.

4. Counsel for the petitioner further submits that the petitioner was discharging his services



diligently without any complaint whatsoever of any kind in the office of Finance and Account
Officer, Distric- Kaushambi. Further, when new Finance and Account Officer took the charge
of the matter, they stopped the salary of the petitioner without any rhyme or reason and sent a
letter  to  Finance  Controller,  Basic  Education  Council,  Prayagraj  on  21.01.2015 seeking
guidelines  regarding  salary  of  the  petitioner.  In  the  said letter,  for  the  first  time,  it  was
recorded that the appointment of the petitioner is not a regular appointment. In pursuance
thereof, various letters and reminders were sent to seek guidelines from the respondent no.2,
though the petitioner was discharging his services diligently, but the payment was not paid to
him, which compelled the petitioner to move the present writ petition in which on 16.12.2015,
order was passed directing that the status quo shall be maintained. It was further directed
that if the petitioner was working current honorarium shall be paid to him, but in spite of the
said fact, the petitioner was working regularly, no honorarium was paid to him.

5. In the present writ petition, affidavits have been exchanged. Thereafter, on the direction of
this Court on previous occasions, personal affidavits have been filed by Mahendra Deo, the
then  Director,  Basic  Education  on  02.11.2023  and  thereafter,  another  detailed  personal
affidavit was filed on 05.02.2024.

6. On the strength of these affidavits, learned Standing Counsel tried to justify their action for
not paying the honorarium to the petitioner in spite of interim order being passed by this
Court on 16.12.2015.

7. During the course of arguments, learned Standing Counsel refers para nos. 7 & 11 of the
personal affidavit filed on 05.02.2024 and tried to buttress the submission by stating that
since the petitioner was not discharging his services, therefore, the payment was not released
to him.  He further  refers  para no.11 of  the aforesaid affidavit  and submits  that  the then
Finance and Account Officer has withheld the honorarium for the month of July, 2014 and
stopped to take work from the petitioner.

7. On the contrary, counsel for the petitioner submits that no material has been brought on
record to show that by which order the services of the petitioner was stopped. Further, he
relies on Para Nos. 33 & 34 of Annexure No.7 of this writ petition and submits that only
guidelines were sought for payment.

8.  Confronted with the said fact,  learned Standing Counsel prays for accommodation for
today to prepare his case.

9. List for further hearing on 07.05.2024. 

15.05.2024

1. Heard learned counsel for the petitioner and Sri Ashok Mehta, learned AAG assisted by
Mr. Pradeep Kumar Shahi, learned counsel for the respondent no.2 and Mr. Harsh Vardhan
Gupta, learned counsel for the respondent no.2.

2. Learned counsel for the respondent no.3 submits that the appointment of the petitioner was
per se illegal, the said fact has specifically been spelled out in para nos. 11, 14 & 17 of the
personal affidavit and tried to justify and also refers appointment letter. He further submits
that there was specific ban for making appointment of such person by the Government.

3. On perusal of the said affidavit, not a single word has been whispered by the deponent
(respondent no.3) that whether the action of the Finance Controller was illegal and if illegal,
what action has been taken against the officer, who committed illegality.

4. Confronted with the said fact, learned counsel for the respondent no.3 prays for and is
granted a weeks' time to file a better affidavit spelling out therein that what action has been
taken against the officer who committed illegality, if any and if not, reason for that.

5. List on 24.05.2024.

8. Shri Dinesh Kumar Pandey, learned counsel for the petitioner
refers  a  reply  filed  to  the  personal  affidavit  though  wrongly
nomenclature as counter affidavit that not only the petitioner was
appointed as against the substantive vacant post with a condition
that he will be continued till the regular appointment is made but



he is still working also and since till date no regular appointment is
made, therefore, he may be regularized.

9. Learned counsel for the petitioner further submits that a specific
interim order was passed on 16.12.2015 i.e. to maintain status-quo.
However, the petitioner was not allowed to mark his attendance
though he regularly worked at the office of respondent no.2 after
the  above  referred  interim  order  was  passed  and  even  he  is
working till date.

10. It is relevant to mention here that in the interim order dated
16.12.2015 the status quo was subject to the condition that if the
petitioner is working he shall be paid current honorarium. 

11. Per contra, learned counsel appearing on behalf of respondent
no.2 refers personal affidavit,  specifically its paragraph nos.9,11
and 14 and for reference, same are reproduced hereinafter:

"9. That the petitioner has been paid Rs.42.50/- per day as a Daily Rated Employees on
purely temporary basis,  for which neither any advertisement  had been published nor any
Selection Committee has been constituted, which is against the Government Order. It was
against the law to pay the honorarium to the petitioner by the then Finance and Accounts
Officer, Basic Education, Kaushambi, while treating him to be the contract employee. Being
afflicted with the withheld of payment of honorarium in the month of July,2014, the petitioner
has filed the present Writ Petition before this Hon'ble Court, in which this Hon'ble Court on
16.12.2015 has pleased to pass the following order:-

" It is contended on behalf of the petitioner that the petitioner was appointed n contract basis
on  01st  December,  2008  on  the  post  sanctioned  in  pursuance  of  the  order  of  the  State
Government dated 20th January, 2007, which he has brought on record as Annexure-1 to the
writ petition. Learned counsel for the petitioner has drawn the attention of the Court to the
details of honorarium paid to the petitioner @ Rs.2550/- per month. The said document is on
the record annexure-6 to the writ petition. It is further contended that the honorarium of the
petitioner has not been from July, 2014.

Learned Standing counsel, who appears for all the respondents, has received the instructions
pursuant to the order of this Court. The instructions are taken on record.

As prays by the learned Standing Counsel, six weeks' time is granted to file counter affidavit.

List this matter o4th February, 2015.

11.  That  this  Hon'ble  Court  in  its  order  dated  16.12.2015 has been  pleased  to  direct  to
maintain  status  quo  and  if  the  working  of  the  petitioner  is  going  on,  he  may  be  paid
honorarium because the then Finance and Accounts has withheld the honorarium for the
month of July, 2014 and has stopped to take work from the petitioner. Hence, the petitioner
was not working, as such it was not possible to pay him any honorarium.

14. That after July, 2014 and since from the date of interim order dated 16.12.2014 passed by
this Hon'ble Court for maintaining the status quo the petitioner has not worked in the office
of the District Basic Education, Kaushambi."

12.  In  rejoinder,  learned  counsel  for  the  petitioner  reiterated  as
above referred argument in brief.

13. I have heard learned counsel for the parties and perused the
record.



14. On basis of material available on record, appointment of the
petitioner is a contractual appointment on payment of honorarium.
The honorarium can be determined on the basis of circulars, if any.

15. Therefore, only on a ground that there was a reference in the
appointment letter dated 01.12.2008 that though he was appointed
as a daily wager but it would be till substantive appointment of any
other Class-IV employee as made, the appointment itself cannot be
considered  against  a  substantive  post,  specifically  when  in  by
subsequent order dated 21.02.2013 passed by respondent no.2 that
the petitioner was undisputedly working since his appointment as
Class-IV  employee,  therefore,  he  was  entitled  for  payment  of
honorarium  as  a  contractual  appointment,  in  terms  of  the
Government Order dated 24.05.2008.

16.  In  this  regard,  the  Court  takes  note,  details  of  payment  as
disclosed  by the  respondent  in  paragraph no.10 of  the  affidavit
filed  on  behalf  of  respondent  no.2  dated  06.02.2024  and  for
reference the same is reproduced herein below:

"10. That a bare perusal of the office bill register would demonstrate that the payment of

salary  to  the  petitioner  was  made  from  March  2013  to  November  2013  to  the  tune  of
Rs.2,550/- per month amounting to a sum of Rs.22,950/-, from December 2013 to February
2014 to the tune of Rs.10,200/- by the office of answering respondent. Thereby total sum of
Rs.40,800/-  was  paid  to  the  petitioner  from  March  2013  to  June  2014  by  the  office  of
answering respondent."

17.  No document is placed on record as to how the honorarium
would  be  increased.  Now  the  question  remains  to  consider,
whether in light of the interim order dated 16.12.2015, petitioner
has worked or not. Since, interim order has specifically directed if
petitioner is working honorarium fixed shall be paid to him.

18. According to the counsel for the petitioner, it is specific case of
the petitioner that  he has worked on basis  of  the interim order.
However,  since  he  was  denied  to  mark  his  attendance,  no
honorarium was paid considering him to be absent from service.

19. Per contra, it is the case of contesting respondents that he has
not  worked  in  pursuance  of  the  interim  order  and  there  is  no
material with the petitioner which would contradict it.

20. In order to consider above dispute, if the Court goes strictly by
pleading the petitioner has no proof that he has worked on basis of
interim order as there is no attendance register as well as that there



is complete denial by the State-respondents.

21. In the above background, the Court also takes note that still
there  is  a  requirement  of  Class-IV  employee  at  the  office  of
respondent no.2 as there is nothing on record that the said vacancy
is filled by any substantive appointment or any other contractual
appointment. 

22. At this stage, the Court has also takes note that subsequently
the State of U.P. has issued a G.O. dated 06.01.2011 whereby a ban
was  imposed  to  appoint  Class-IV  employees  by  outsourcing
though it may have prospective effects as well as that the interim
order dated 16.12.2015 is still in currency. 

23. The Court also takes note that the petitioner is about 35 years
old and he has still  years  to work.  Till  date no order  has been
passed  to  disengage  him.  Only  dispute  is  that  whether  the
petitioner  has  worked on the  basis  of  interim order  or  not.It  is
again observed initially nature of appointment was daily wager and
later on it was considered as contractual on basis of honorarium.
No scheme or provision was brought on record that such nature of
appointment may be regularized.

24. In the aforesaid circumstances, this writ petition is disposed of
with following observations / directions :-

i) Petitioner will be allowed to work at the Office of respondent
no.2 only as a contractual appointee on basis of honorarium and
his engagement be extended year to year, subject to his satisfactory
service till any substantive appointment is made or he attained age
of superannuation. Any dispute in regard to the determination of
honorarium  being  a  separate  cause  of  action  and  for  that  the
petitioner  will  have  a  liberty  to  approach  before  the  concerned
respondent, if so advised. 

ii)  As  referred  above,  there  is  a  serious  dispute  whether  the
petitioner has worked after the interim order or not and since the
Court  has  passed  the  above  referred  direction,  therefore,  in  the
interest of justice, for period after the interim order was passed on
16.12.2015 till date, the contesting respondent no.2 is directed to
pay him a lump sum amount of Rs.1,25,000/-. This order is passed
since there was an interim order in the present and its modification
or  vacation  was  not  pressed  effectively  by  the  concerned



respondents.

25. The writ petition is accordingly, disposed of.

Order Date :- 9.4.2025 / RKM
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