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Hon'ble Saurabh Shyam Shamshery,J.

1.  Petitioner before this Court is returned candidate who has
defeated respondent No.4 with a margin of five votes in a
Panchayat Election whereas respondents No. 5, 6 and 7 were
also participated in election. Respondent No.4 Rajbeer filed an
election petition under Section 12-C of Uttar Pradesh Panchayat
Raj Act, 1947 (for short “Act, 1947”°). After pleadings were
exchanged, Election Tribunal by a judgment and order dated
23.10.2021 rejected claim of election petitioner for recounting
on ground that he was failed to make out a case for recounting
as pleadings and evidence were not sufficient to pass an order

for recounting.

2.  Election petitioner being aggrieved filed a revision petition
challenging above referred order and by impugned order dated
22.09.2022, the order passed by Prescribed Authority in
election petition was set aside with a direction of recounting.

The petitioner herein has challenged the above order.

3. Sri R.K. Ojha, learned Senior Advocate assisted by Sri
Dinesh Kumar Singh for petitioner has vehemently urged that
Revisional Court has upset order passed by Election Tribunal on

a flimsy ground that an objection was taken by election



petitioner at the time of counting was not considered by
Election Officer as well as other defeated candidates have
supported the claim of election petitioner, without appreciating
factors relevant for directing recounting of votes, i.e. (i) a
prima facie case must be established, (ii) material facts must be
pleaded stating irregularities in counting of votes, (iii) a roving
and fishing inquiry shall not be directed by way of an order
for recounting of votes, (iv) an objection to said effect should
be raised, and (v) secrecy of ballot papers should be

maintained.

4. Learned Senior Advocate in support of his above
submissions has placed reliance upon judgments of Supreme
Court in cases of Sadhu Singh vs. Darshan Singh and another,
(2006) 6 SCC 255; Udey Chand vs. Surat Singh and another,
(2009) 10 SCC 170 and Surendra Singh vs. State of U.P. and
others, 2011 SCC OnLine All 2721.

5. Per contra, Sri Rahul Sripat, learned Senior Advocate
assisted by Sri Dinesh Kumar for respondent No.4 (election
petitioner) has also vehemently urged that election petitioner
has specifically pleaded about irregularities in counting of votes
and that the votes cast in favour of election petitioner were
wrongly rejected as well as the votes which ought to have
been rejected were counted in favour of returned candidate.
The witnesses have supported specific stand taken by election
petitioner before Election Tribunal and that though margin of
victory is not a sole ground to disturb secrecy of ballot papers

but if a case is made out that due to irregularities in counting
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number of rejected votes are much more than margin of

victory, an order of recounting can be passed.

6. Learned Senior Advocate appearing for respondent No. 4
has placed reliance on Chandeshwar Saw v. Brij Bhushan
Prasad, (2020) 12 SCC 70 and Smt. Harmaya vs. State of U.P.
and 5 others, 2017 SCC OnLine All 3332.

7. Heard learned counsel for parties and perused record.

8. Before adverting to rival submissions, following
paragraphs of recent judgment of this Court in case of Smt.
Sajida vs. Sub Divisional Magistrate, Kairana, District Shamli
and 15 others, 2023 SCC OnLine All 11 would be relevant

which is mentioned hereinafter -:

“12. It is well settled that it is important to maintain
secrecy of ballot which is sacrosanct and it should not be
allowed to be violated on frivolous, vague and indefinite
allegations and before inspection is allowed, the allegations
made against elected candidate must be clear and specific
and must be supported by adequate statements of material
facts (See, Bhabhi v. Sheo Govind, (1976) 1 SCC 687:AlIR
1975 SC 2117 and Ram Sewak Yadav v. Hussain Kamil
Kidwai, AIR 1964 SC 1249). The discretion conferred on
Courts should be not exercised in such a way so as to
enable election petitioner to indulge in a roving enquiry in

order to fish out materials for declaring election to be void.

16. It is settled that order of recounting cannot be passed
only for the sake of it and on the basis of vague allegation
without specifying any particular irregularity in counting as
well as how it would affect election result materially. In the

present case in the body of election petition vague assertions
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have been made regarding illegal rejection of valid votes
which are not substantiated either in examination of election
petitioner or otherwise on the basis of record available.
Parties have to take proper pleadings by adducing evidence
that by particular irregularity of illegality result of election
has been materially affected. There is no dispute to the
settled legal proposition that as a rule relief not founded in
pleadings should not be granted [See, Arikala Narasa
Reddy (supra)l.”

9. In factual and legal background, firstly, I have carefully
perused contents of election petition filed under Section 12-C of
U.P. Panchayat Raj Act, 1947 and averment in regard to
recounting is mentioned in paragraphs 4, 5 and 6 which are

mentioned hereinafter -:

«4, I8 fdb GG T 81 M & I1& f&HIH 02/05/2021 DY FRTIAT
TR=T 6T WY FerT IISTS N T B 133 7 UH g 9 ik DY 61
7 UTH Y I SRIUTeT 1 3 HA UTH §J I Tbee @l 94 Hd UTH o
JTERM P 1 A UTH §AT d 51 HAWH D Terd AR F FPRE fdbam
Td GHR RIQUS H i 1 48 HAUF UTH §J d SRAUTeT @l 1 A UTH
g3 9 U< Pl 285 HAUA UTH Y SR T g UK Bl BIS o
UTH T8I §3AT I ATl DI 243 HIYA UTH §J € 34 Hal Dl DT a2l
7| 39 YPR TH FIS IR P UG DI FHUFAT H Yo ISUS H 341
g fodfir ISUS A 611 TIed 952 ale ol fIFT <l Wi

5-J% b ITet GRT g1 Dl AL 6T qrad T AfGBINGT T 3FerTel
PRIAT T T TSfSAl B IR g KT 7l D A1 e Wb G
TRTOHT HRRY ST B 3TeNTd T T | R A0 SfdRT d1g a1a
G BT IR T8 Y TAT T§ BN AT BePHRIR g IR T T 5
T8 PIS IR &1 Al AT(ADT SRR IR AT
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6- I& b AWUMT 7 fausft Ho 1 & SRT ATV AfeAIRAT I AIforer
S YSUF 9§ HAWE! I AT TS qARA =it oft Ik TefeA @1 B AT
SITST & MUR TR JIR a1 T g 1A/ ar $96 Jdu= 6f et &
SR It & 987 J IS Hal Aaual o FREd o= &1 11 g fogeft o 1
& AR A Bl & A foldm 7| S HRIUHT & SR S Il &

ol @I 99 UhRR HATOTAT 3 BHRY DI Terd T@ g g R AduA

BT &I 3MMehol- 7 PR &I I1dd Dal TIT A HRTUHT ASBRT gRT I
&1 BT HehRAR 9 IR AT T qAT I8 He foam a1 Ifs Fre i

2 1 ITRAIPT SRR R 71

10. In written statement, returned candidate/petitioner herein
has denied above referred averments with a specific assertion
that no document was placed in support of contention that any

objection was raised during counting by election petitioner.

11. I have carefully perused statement of witnesses recorded

by Election Tribunal.

12. Rajbeer, election petitioner has stated in his statement
that he has no knowledge about number of votes polled in
favour of each candidate as well as number of votes cancelled.
He was not present at the time of counting and averments in
election petition were based on instructions given by her agent
whereas declaration made in election petition is contrary that
averments made in election petition were based on his

knowledge as well as on legal advice.

13. Respondent No.2 Lokmani who was agent of election
petitioner has stated that written complaint made by him was

not received, however, nothing has come on record that there
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were material irregularities in recounting or averments made in

election petition were true.

14. Election Tribunal has considered entire material on record
and found that essential requirement for recounting that there
must be a case that irregularity was committed in counting
should not be based on a vague allegation. In revision petition,
Revisional Authority though noted law on recounting in
paragraph 15 of impugned order, however, only on ground
that, complain during counting was not noted, number of votes
rejected were much more than winning margin and only in
order to give confidence to voters, impugned order was passed.

Relevant part of impugned order is mentioned hereinafter -:

"3H U Al | ATfADT § I8 TIEC e & fob Faual ol e
o H IR aRdt R g1 39 fae & FH § AROAT &
T U Il & Tolee Pl A& & IR AF0HT & T R of
IR 3R Ry & 918 ff ToHHT G: FRTFT 7 B AT it BT
™ & aeg & ufd Queh & wore df gitere ufduder off 8
SIRIh M @ 98a 9 3R ¥ Siid 8111 9T Sl & 3FR & HIuel
s T Al BT FRET 8F1, FRET AQl & FRIeor 6 araq gD di
To gEAT g & folv wafd 81 & IIRu FRed #ai & Tod
fAREiienRe | =R &, S¥fely AR Hal &1 g: FRieror Sik g
U HAG Y MUIIAT BT THIIT I dTett 721 81 U7 ot 3iR
& TUFT AaeM & ufd e ofR = & ufd faa & forg
AaH &l A FRET 7di 1 A& iR TUET I Bl g VT
MR IJYAeY TR H e Uit gl &l &l & b 98 qR g Bl &
T AIA a_E & oy foedt wieg & @ ax | sada: 78
TR x0T AR A1 o FRY&Ir 3R G: 0T & folY araeas fafde
HHIfCIl IR Ahel HIfed 8l 38T 81"
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15. Above referred finding are based only on a vague
assertion that a written complaint was not accepted, however,
there is no documentary proof to it, even it is deemed that
written complaint was refused to be received, there must be
material facts supported by evidence that irregularity was

committed.

16. As discussed above, witnesses have no knowledge even
about number of votes declared invalid and how it was
wrongly declared invalid. Therefore, in absence of such specific
assertion with a support in their evidence, as discussed above,
Revisional Court has exercised its jurisdiction to recounting
only on basis of roving inquiry without any substantial material
supported by statements by election petitioner or her agent and
has erred in disturbing the well reasoned order passed by

Election Tribunal.

17. Accordingly, impugned order dated 22.09.2022 is set

aside. Petition stands allowed.

Order Date :- January 28, 2023
Nirmal Sinha

[Saurabh Shyam Shamshery, J.]
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