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Petitioner before this Court is aggrieved by order dated
17.5.2010 passed by the Executive Engineer Construction Division-I
Public Service Department, Shahjahanpur, whereby his claim for
regular appointment at par with one Raghvendra Singh as

Supervisor Diploma Holder has been rejected.

Briefly stated facts of the case are that petitioner claimed to
have been enrolled as daily-wage Supervisor Diploma Holder with
Public Works Department in the year 1988 in similar manner, in
which one Raghvendra Dixit was engaged as daily wager in 1984.
Vide order dated 10.07.1991, the Chief Engineer of Public Works
Department decided that appointments made after 1.1.1990 on
daily-wage basis should be placed before him and all those who
have been appointed as such even previously, should not be

continued after renewal of their service came to an end.

As a consequence to the aforesaid order, Executive Engineer
passed an order on 28.12.1991 to the effect that no such daily-wage
employee should be appointed after 1.1.1990 and any such
appointment if has been made, the same should be immediately
terminated and in respect of old daily-wage employees a muster-roll
should be issued only after getting their names entered in the office
of Assistant Engineer of Public Works Department at Shahjahanpur.
As a consequence to the above order petitioner was asked not to
continue on 29.01.1992 even though he was appointed/engaged in
the year 1984 on a daily-wage basis and was continuing in the
department on that date. Petitioner immediately filed a petition
before this Court being Civil Misc. Writ Petition (Def) No. 9085 of



1992, in which an interim order was passed with following directions
on 20.2.1992:

"Admit.

Notice on behalf of the opposite parties 1 to 5 has been accepted
by the learned Chief Standing Counsel. He may file counter
affidavit within six weeks. The petitioner will have seven days
thereafter to file rejoinder affidavit. On the counter affidavit the
opposite parties will specifically indicate the relevance of the cut
off date 1.1.90 for the action indicates to be taken in the
annexure no. 5 to the writ petition.

The petitioner was appointed as a daily wager supervisor, being
a diploma holder. In pursuance of annexure no. 5 to the writ
petition the petitioner states that his services have been
terminated by opposite party no. 4 with effect from 29.01.1992.
The learned counsel for the petitioner has urged that the
petitioner’s service have been terminated in pursuance of
annexure no. 5, whereby Engineer in Chief had directed that
after 1.1.1990 no new appointment should be made and if any
such appoint has been made they should be terminated. The
submission of the learned counsel further is that after by a
letter dated 18.8.90 contained in annexure no. 4. Engineer in
Chief has specifically provided that after 1.8.90 contained in
annexure no. 4 Engineer in Chief has specifically provided that
after 1.8.90 the Diploma holders may be appointed on daily
wages of Rs. 35/- per day and they will be designated as Daily
wager supervisor . This letter of 18" of August, 1990 is clearly
after 1.1.1990 and accordingly the services of the petitioners
were not requird to have been terminated. The argument prima
facie appears to be tenable.

It is accordingly directed that the petitioner will be
allowed to continue in services on the same status as
daily wager provided work and post is available and one
Raghuvendra Dikshit who was appointed as daily wager
supervisor has been allowed in service. "

(emphasis added)

The said writ petition subsequently stood disposed of in terms
of interim order on 13™ January, 2016 by S.L. Sarraf, J. which is

reproduced hereunder:

“"Heard counsel for the petitioner and the learned Standing Counsel.

Counsel for the petitioner submits that the petitioner after obtaining
Diploma in civil Engineering from Government Polytechnic was
appointed as Apprentice Junior Engineer/Supervisor. The opposite
parties in a very illegal manner terminated the service of the petitioner
to accommodate the persons of their choice although the work and
post was available. He further submits that one Raghvendra Dikshit,
who was appointed as daily wager Supervisor has been allowed to
continue in service.

This Court while entertaining the writ petition passed a detail interim
order ated 29.2.1992 and the learned counsel for the parties stated
that the writ petition may be disposed of in terms of the interim order.
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Considering the peculiar facts and circumstances and the above
statement of the counsel for the parties, this writ petition is disposed of
in terms of the interim order dated 20.2.1992 and the opposite parties
are directed to consider the claim of the petitioner when similarly
situated Raghuvendra Dikshit has been allowed to work. "

Petitioner immediately represented the authority and then
Executive Engineer wrote a letter to the Chief Engineer on 08™
February, 2010 requesting for necessary guidelines to enable him to
pass order in compliance of order of High Court. The Secretary
required from the Chief Engineer about parity/disparity in the
appointment and status of Sunil Kumar Seth, namely, petitioner with
that of Raghvendra Dixit whose services were regularized so as to
consider the claim of the petitioner in terms of order passed by the
Court on 13™ January, 2010. The Executive Engineer in turn
submitted a report to the Joint Secretary of Public Works
Department, Government of U.P. Lucknow on 30th March, 2010 in

following terms:
< ¥,
R Afg s FH0T SgHRT—7,

JoYo A, G|

fTSI— HAlo IR oRgTSH WUSUIG eI gRT Re Iider §0-1184
(owHo)/92.  Tilel PAR |3 I9M JoWo PR Td g H UIRA
39T fo 13.01.2010 & o4 H 3o e i 9 & Twaeer H|

iy — I &t g=i 1085 /23-7-2010 @0 19.03.2010

eI,

Sh v o H i wEdw @fed ud st gl @R 9S H
T / S EHAAT @

foemur f77 TR 8 —

1. st G PAR TS AT Bleey, FUEoR & 08 W AFR Id R A
01.09.1988 ¥ fdo 29.01.1992 TP HRR & |

2. 3rfdemRfy arfear fogo, dlofofdo, ofyofdo, emEwElR & y=ie 3722/
$0-5 R0 28.12.1991 (DR Te™ ) SRT THRd TeRid [T~ o Fer
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SR fr T & fh R0 01.01.1990 & 91 Pls AT HHANT 7 RIT T, 59 U &
Rl foh ITM & SIRI=a a2 Giid PR TS Bl MM Iy A SR a1 fhar |

3. S st il FHR 93 Td sht e <iféid e & 01.01.1990 & yd AweR
el R PRI A1 (ermafd 9o )

4, sft gfta IR @8 Ro 01.01.1990 & g ¥ard &7 ¥ @RU Ro
29.01.1992 & §1¢ 7%V Aef SN 7 3% S & DR 4 TEes AT BT TR
Tr7d §Y W a1G o 1184 /THotwo /92 TR 54T 3 9% Hlo = e
AGTS 7 fqo 20.02.1992 &t 3/=iRF 37eer GIRa 5T f&5 @ref 3ile ug Sucrser &t

ar g ot 5ft e dfaa i ave dAF IaT o7 BRf B Rar o) gveg Re aifaar
RaTefiT 81 & BT f9TT GINT 378 Qar & 78] e o T

5. #ff gl AR A3 aRT SRR Re Adem Fo 1184 /THotwHo /92 &t aif<im
fAeRor fGo 13.01.2010 @1 @R fear w1 e Serg fbar mn g b o
20.02.1992 @I uIRd 3FIRH 3T1<e P 3R A gU Re fUeter 1 fFRaror

ST & e fauer o i fobam S & 1o el @1 ueeur sft e Siferg & ave
37 ff 9 IR fIaR fosar S|

6. AT BT i P FAR it e SIf&T BT JoTo, FAlofTosrTo—4 & R FHo
2413/23—4—06—5 Slo fo 15.07.2006 T g9 AII=AT  30Yo0,
dfofofdo, TR & PRI s Ho 6073 /3oSo /5319 oo /06 fRo
17.07.06 g1 fafafia = fi&ar

7. 39 TR i il PAR A BT 4l o5 SIfed Dl IRE PR W of ol 99 4
T U 81 ST 2T HTo ~IRITeR & 372l T AT 3TJUTer 8l STRAT

8. Ui @ue, dlofofdo, ATETEgR GRT AN WAST Gt & FER st e
3 @ sft Fiter PAR IS SFI S0 01.01.1990 & gd HRIT 89 ¥ gd HRIRA
BN § T § g Bl 2
9— 3 UBR Y TIdT & g Pis I g qwolig uefia &l g1 &1
Helih— IURIHTAR et fagar
fomfor Jgug—1, AMofyofdo
SIENEIRN
(emphasis added)

After the above report was submitted, the executive engineer and
law officer of the department had appeared before the concerned
Secretary of the State Government on 12.5.2010 and got him
perused all the relevant papers and after perusing the same the
Secretary on a telephone conversation had asked the competent

officer to pass suitable order in compliance of the order of High
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Court. The Chief Engineer referring the above wrote following letter
again in the Secretary that he was sending concerned competent
appointing authority namely, the Executive Engineer, Construction
Division 1% of PWD, Shahjahanpur to explain difference in the
appointments of two employees’ namely Sunil Kumar Seth and
Raghvendra Dixit for passing reasoned order. The copy of the letter
was also marked to the concerned executive engineer with a
direction to pass order citing this fact that for want of post and work
Sunil Kumar Seth could not be counted. The said letter is

reproduced hereunder:
" .
TYh Gfad, dATofHo SIHRI—-7 IJoHo IRH, TS|

IS — Hlo 3T AT, RG-S W@USUIS, s gRI Re It §0-1184
(THoTHo ) /92 Frildr PR HS a7 Jolo WRHR Td 3T H IR 3medr o
13.1.2010 & 39 ¥ feen e i 9 & Tay H|

Sigf: o @l v §0—1968/23-7-10 fo 11.5.2010

"Bl

PYIT SR SIS TR F AT & HSfHd U7 BT AT Het Bl HuT IR |
e ¥y e & U™ # o 12.05.2010 @t it SMeR g, sifdrah
rfg=, fmfor @us—1. Aoftofdo. aMacEIR @ 59 Frfay & RfY Rt ™
g oMU e G Afieral Afdd SufRId §Y & R guIa sifeal @1 Jmumt
AT PRET TAT ATI 37T FRT TR FHRU 3 G et & MR R Re
IR H0—1184 TotHo /92 Frilel TR V3 T So¥o W5 W 37 F Tk
3ifce fofa fGo 13.01.2010 & &9 # #ft FriteT PAR WS & TG DT FIATIR
e 5 M & araf & SR fAcyr [ 81

e Ffor e F agef sl / e 9o fiee ifal & Frgfe sidert /
e PR, AMRIRN A= R & fUBRT 81 FHly gl srfHg=,
fofor @ug—1, AlofYofdo. SMEwIR &1 A 3t File AR TS & Al § TorT it
RTerd=s SHeId & JHel &b IR Pl T PR §Y, HHRUT ATl IR PR &g Holl Sl
& &

31e: IURIh I dedi v uRREfAl 7 omed | IR & 5 St oIReaT &t
faR IR 31feRg § o & HuT IR
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D)
g0 IUSHIT
(Towpo RwaT)
13.5.2010
I I ($0-3)
dlofofdo, TETS

1. Ufafeifd g srfvaedr, avelt &, AlofHofdo, TNl P IWIAIJHAR HRIATE PRI
ST =g Ufve|

2. 3referr ST, sReft gd, ellofTofdo, TRelt Pl SWRIBITAR HRIATE TR T
gq Ufvd|

3. AfdeRi I, FEfor wue-1, Aofofdo, AMESER @Y 39 e & am
WG 6 3y werra Re anfaer & aiRa fAvla ko 13.01.2010 & w9 & @vdly
ARG b TR WG ST ATt Ho-3228 (%) /1992 # fauaft sft Showfto
T, deprele et sifaar, Fmfor @ue-1, AMoffofdo, emesEiR w sft
Yoo SN Tpreie SifteRft arffamr, w=itg @us, afofiofdo, wMEwEIgR R
A 3 ™ wfdemer 7 # sifda a2 & MR R #ff gid IR 90 & A |
e #ff Tree ST P AT P IR Pl T FRA Y DR ATt $ IR B
R =T YA | [ e STHor g ST i et Seue =1 &1 uri|

7 AT (30-3)
AMofFofdo, TRITSH"

(emphasis added)

It is soon-after the above instructions were issued under the
note addressed to the Executive Engineer passed an order on 17
May, 2010, which is under challenge. It is necessary here also to

reproduce the order dated 17" May, 2010, which runs as under:

BRI SY
Ao IF I SAREIE & WISUE g3 gRI Re Iifadr dHo

1184 /wHoTHo /92) Frildt AR IS I JoWo IRBR T 3T H UIRT e
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f&A7e 13.01.2010 ¥ gftid o= FE 1fHg=a1 &awd= 1" & alofMofdo g
& T 481 = amo /3 &7 (3) / 10 Ro 13.05.2010 F ¥ Wy FamgeR
TR e gu eI fobam mam @ o sft jrer=s: <ifaa g grtel AR Tepvor o
T & TR FRIATE 6 I, & FguTer H Af¥eRal & e sft Tea=<
S FRuATSR et T gleex U4 #ft Tl $R A8 YRUATSoR fetaMT sleey 3
o TR UepTe 5 3T B2 —

1. 5t red=s ST GruarsoR St slee &I favrT § <fe aaq R Fgfs fdfer
17.09.84 8| S +ff Ghiet FIR o GoRarseR el gleek &I favm 5 &fe
I R FRIfR A fAfS Sde i SAear @t & 3gaR 19.10.89 &

2. #ft e SifaT guRargoR el Sleek H AIR P 30T R B @ ug it
SUTEEAT TT IRSAT & STHR AR i <t & v/afds st Gl AR |8 6t dar
Ug $T SIUASHdT Tl HITSAT & SFER o 29.01.1992 & UId F75 T8l @1
TP ST 3 Teprene fteRh arfTwr, it Todo SN st s wi
Qug, atofiofdo, amasEigR W st Stowfio wier arftemd sfa=m fAwfor @os-1,
Aofofdo, ATESTEIgR = ST A WO 3228 (¥0) /1992 # widermer ux &
+ff T9E fa 8, T 9g g PRI Sured 9 8 & BRUT 3 T IR WS DI D I
TR TGT ST I 78T o |

3. #ff ges ST GRUaTsoR ST Blee] Bl ARk HaRI 8 & TheRaoy I

fafraficaxor fam g A 7/2006 = faar S gat 81 99 5 st gier AR 9o
&6l S I B 13T H U B P PRUT 395 [AfFRIEdeu R R T8 favan
ST G|

31cT: IWRIh ¥ T 2 &+t GiieT AR T3 AcehreiT GuRATSoR (STl Bleey
3Fiep T AT TE it e SfAT GRUATSSR fStAMT Sloe] &l JaTsll H HIg T
T8l uRft AT 31 Hio = RIS & F=IRA MR 1 Ul b Hrer ot el R
U3, TRT UG bl Y TaT 5 G T Wi o fo 25.01.2010 W faar ma grar
3itfcT qut 9 8 & HRUT FREq 531 SI7e B

SRR f3E)
arferemmT arfaaar
fogfor @us-1, olofiofdo,

QESTBIYR |
17.5.2010

(emphasis added)
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From the above quoted correspondences between the
Secretary to State Goverenment, the Chief Engineer and Executive
Engineer, PWD, Lucknow, it transpires that with the disposal of writ
petition on 13™ January, 2010 finally by the High Court, the
Executive Engineer vide his letter dated 08™ February, 2010 asked
the Chief Engineer, Establishment, U.P. PWD Lucknow to give a
sympathetic consideration to the grievance raised by petitioner and
appropriate orders may be passed so that contempt liability as to
compliance of the order of the High Court could not be avoided. The
Chief Engineer, P.W.D. Lucknow wrote a letter to the Joint Secretary,
Public Works Department, U.P. Lucknow on 22.2.2010 seeking
appropriate direction/guidance in the matter at the level of State
Government so that Court’s order could be complied with. The Joint
Secretary wrote back to the Chief Secretary on 19" March, 2010
asking him to submit report regarding parity between Raghvendra
Dixt and Sunil Kumar Seth by appearing before him on any working
day with an advance copy to the Executive Engineer, Construction
Division, P.W.D. Shajahanpur take immediate steps. The Executive
Engineer accordingly prepared a report and submitted the same to
the Joint Secretary on 1.4.2010. It was concluded in the report that
the case of the petitioner and that of Raghvendra Dixit were
identical and there was no point of difference between the two
employees as to their initial appointment and status of service. The
Joint Secretary, Government of U.P. Lucknow again wrote a letter to
the Chief Engineer, P.W.D. Lucknow on 11.5.2010 to appear himself
before him on 12.5.2010 at around 11:00 am. and matter was fixed
on priority basis. Suddenly on 13™ May, 2010 referring to the
Government Letter dated 11" May, 2010 Chief Engineer, Public
Works Department sent Executive Engineer, Construction Division,
Nalkoop Khand on 13'™ May, 2010 to meet the concerned Secretary
of Government of U.P. Lucknow so as to apprise him
similarities/difference in the status of the two employees to pass a
reasoned order. It is worth noticing here that while the Executive
Engineer, Construction Division Nalkoop Khand, P.W.D. Gorakhpur

and Law Officer had appeared before Secretary to Government on
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12.5.2010 and had apprised him similarities in appointment of
opportunity of petitioner and that of Raghvendra Dixit and yet Chief
Engineer sent him again to the concerned Secretary within an
advance copy of the letter to the Executive Engineer asking him to
pass order citing difference in employment and continuance in
service between the two employees on the basis of counter affidavit
filed in contempt petition and Executive Engineer mechanically
passed order on 17.5.2010 rejecting petitioner’s claim which is

impugned herein this petition.

From the above discussion, it is clear that while Chief Engineer
P.W.D. Lucknow wanted the State Government to give him
guidelines and directives in the matter of claim of the petitioner
under his letter dated 22™ February, 2010 and Joint Secretary also
directed the Chief Engineer to prepare a report and submit before it
and consequently report was submitted by the Executive Engineer,
P.W.D. Shahjahanpur on 1% April, 2010 and Joint Secretary
concerned had asked the Chief Engineer to meet him on 12* May,
2010, but the Chief Engineer suddenly took a U-turn and letter to
the Joint Secretary that Executive Engineer Officer was being sent
to highlight the difference between status of Raghvendra Dixit and
present petitioner and surprisingly at the same time without
awaiting any direction/ guidelines in writing from the Government
the Chief Engineer directed also the Executive Engineer to pass
order citing and clarifying the difference in the appointment of two
employees disposing of petitioner’s representation. The then Chief
Executive Engineer without even discussing his own report dated 1+
April, 2010 held that petitioner’s appointment was different from
that Raghvendra Dixit as was averred in the counter affidavit and so
also for non availability of work and post and so the claim was not

tenable.

The sole question that has arisen for consideration of the
Court is, as to what was distinguishing feature noticed by the
Executive Engineer in the appointment and status of petitioner from

that of Raghvendra Dixit to reject the claim of the petitioner and
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whether there was sufficient material available with the then
Executive Engineer Jageshwar Singh, to ignore his own earlier report
dated 1 April, 2010.

The other question that arises for consideration is, once the
matter was referred to the State Government for its necessary
guidelines and the same was still awaited, was the Chief Engineer

justified in directing the Executive Engineer to pass final order.

In order to appreciate and find answers to the above
questions, I proceed to discuss the report of the Executive Engineer

dated 1% April, 2010, which is already reproduced above.

From the perusal of the aforesaid report, it is clear that both
the petitioner and Raghvendra Dixit had worked with the respondent
establishment since 1988 . Thus, both were employees since prior to
1.1.1990 but since muster roll was not issued after 29™ January,
1992 and Raghvendra Dixit had been regularized in the
establishment and petitioner was on fixed pay,, he had no other
opinion left but to file petition before this Court. His petition was
entertained by this Court and an interim order was passed to
continue petitioner in employment and thereafter petition was

disposed of finally issuing directions in his favour.

The point no. 6 of the report as submitted, clarifies that
Raghvendra Dixit was regularized under order of the Public Works
Department dated 15 July, 2006 and that of Chief Engineer, P.W.D.
Lucknow dated 17.7.2006. Point no. 7 shows that had S.K.Seth,
namely petitioner been likewise taken on permanent roll
regularizing his services, this would have ensured compliance of the
order of the High Court. Point no. 8 shows that seniority report
prepared at the division level of Public Works Department,
Shahjahanpur established that both petitioner and Raghvendra Dixit
were working with the same establishment on a daily-wage since
prior to 1.1.1990. Point no. 9 shows that both the employees stood

on same footing.
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It is, thus clear that there was no difference in the status of
initial appointment between petitioner and Raghvendra Dixt. The
only difference was that petitioner was discontinued after 1992
whereas Raghvendra Dixit was continued and was also regularized.
Petitioner had to file writ petition before this Court and upon filing
the same he did obtain a positive direction to be continued in service
and the said petition was also subsequently disposed off with the
same direction but respondent Chief Engineer and Executive
Engineer instead of complying the order of the Court, referred the
matter to the State Government to obtain guidance which was not

at all required.

The first point, therefore, stands in favour of the petitioner
that there was no difference between the initial appointments of the
two employees inasmuch as the Executive Engineer had not be able
to give any reason as to why he took a different view altogether
from what he had taken in his earlier report dated 19.3.2010.

In so far as other point is concerned, I find that Secretary to
the Government even after receiving the report dated 19.3.2010 did
not give any guidance. As a matter of fact no such letter was
written at the end of the government to reject the representation of
the petitioner stating claim of petitioner to be untenable. Under the
circumstances while Chief Engineer himself had sought guidance
from the Secretary to the government vide his letter dated
22.2.2010, he had no occasion to direct the Executive Engineer vide
letter dated 13.5.2010 to pass final order. Letter of Chief Engineer
dated 22.2.2010 is reproduced hereunder:

™ o3 R 1024/ 33 (3)/2010 fefid: 22.02.2010
< #,

R A

ArofYo SHFI-7

S0 To IR, TETH|
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fvg:- Alo T <R, TRITSH WUSUIS, o3 gRT Re Iiddr Ho- 1184
(TIWH)/92 Tl PIR I8 §9M Io Ho AR T@ T H uIiva e o
13.01.2010 & %9 § o fA<er i ST & ey H|

wey: - PRIy et srfagedr, fHior wus-1, wlofo fdo, AESTEIGR & T Ho-
277/®< 9 o 1.02.2010, U5 Ho- 344/H<E &9 o 8.2.2010 T (BRI
gfd T |

TEIe,

FUIT IIRIh (TSP TR0 H SURIh HSH TAT DT FAADT B Dl HaT Py |
rfremreft arfdedr, fFefor wWus-1, dofofdo, IMESRIR & SR efid Wi gRT
3TRET WTH §$ & 3TRAT & 3R #ff Gilel AR U3, el Bleek &l guR aTsoR &
U R Hd da- (FReR Aad) R fGo 1.9.88 I prufery srfeemstt arfdawar, fmfor
Gus-1, dlofTofdo, SMETaIgR H @1 T ol 3 Frild PAR H3 &l fGo 29.1.92 &
91e 7R el R W WM Bl 3 T8l Jar ol Tt off, o Rur 2 GefteT pAR
S 7 U Re I1fadt Ho- 1184 (THTH)/92 Frild AR A3 I SoHo IRHR &
3T qlo ¥ IR TG-S WGUSHI3, oG+ H Aifoid ot off | S Re arfer & fRo
20.2.92 BT IdRA 7T UIRT 5 T 2| Ih AR 3Nl & U IR 9
2g N Gl IR UG 71 U AT ATfaeT Ho- 3228/92 Frlel AR TS a1 #ff
Fodho I Ug g Afog &1 eft e sft Sto Ao wler, deaprel=, arfremsdt
arfa=dT, fHfor @us-1, dlofofdo, wEEIgR SR Ufaeme U= STRaet T T |
Re arfier Fo-1184 (Tawx)/92 o 13.1.2010 2ifd9 ®u § fAeaiRa &t =i g,
O Ao =amer a1 uTRa ol dt srr ufa Jow & aor ok @ feanefier smr
ot &:-

"This Court while entertaining the writ petition passed a
detail interim order dated 29.2.1992 and the learned counsel
for the parties states that the writ petition may be disposed of

in terms of the interim order.

Considering the peculiar facts and circumstances and the
above statements of the counsel for the parties, this writ
petition is disposed of in terms of the interim order dated

20.02.1992 and the opposite parties are directed to consider
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the claim of the petitioner when similarly situated

Raghuvendra Dikshit has been allowed to work”
"13.01.2010”

I fepameliel AW & SIgHR it edws Sifad, e sleex o 3t gl IR
IS & IR W IHF wU H, P YR Irfdudr, o wus-1,
Alofofdo, oMETEIR H HRRA &, & AR B T & ARY IR fHy W™ B
SeE § 5 st s difaa e 90 R fFHfor @oe -1, dlofofdo, amestargR
4 PRI o foi7e e &l A & SR 3raR arfag=r, Mfder & ug iR Fgfh & o
gl g1 Ao = =R §RT UIRd R o 13.1.2010 & %7 H it Fita IR
3, TSt Blee] dI <+ Ia R dTsoR & U8 IR Hal H W S 8g AT &R |
foerR oveh feam Ficer i S & put |

37c: 3O 3R & o SRk aftid el v aRfeIfaal # o &R R fmER
b HTo e AT o 3TN b ST o faerm fFcer < &6t T dv|

HeTld: - SENGARSIN
(3TRo %o THT)
I AT (Fo-2)
AofFofdo, eRga”

The Executive Engineer has also not referred to any letter of
state government pursuant to which he was passing order on
17.5.2010, instead, what is interfering to notice is that he
reproduced the observations made by Chief Engineer in his letter
dated 13.5.2010 as reason for rejecting the claim under his order
dated 17.5.2010. So, there was absolutely no application of
independent mind, nor, he had any guidelines from the concerned
Secretary to pass such an order. Thus the second point is also
decided in favour of petitioner that in the absence of any guidance
of Secretary to the Government, the Chief Engineer was not justified
in directing Executive Engineer to pass final order, nor Executive

Engineer could have taken different view from his own report.
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Besides the above, the Uttar Pradesh Regularization of Daily
Wages Appointment on Group ‘D’ posts Rules, 2001, were brought
into force and as per law a daily wager, if was working on the cut off
date i.e. 30.06.1990 counting in service, he would be entitled to
regularization as per order of this Court in the case of Ravi Raj
Singh v. State of U.P. and Others,2009 SCC OnLine All 915.

In petitioner’s case, I find that he was admittedly working on a
dailywage basis as on 30.6.1990 and was only remained, in 1992
and in the event despite High Court’s direction if he was not

reinstated, respondents were only to be blamed.

Now the question is, once this Court held the termination of
the petitioner to be bad and directed for reinstatement and
subsequently petition was also disposed off with a direction for
reinstatement, the question is about payment of wages for the
period petitioner was denied reinstatement and wages . The settled
principles of law regarding this is that if an employee is wholly
illegally terminated he is entitled for reinstatement with wages
(Deepali Gundu Surwase v. Kranti Junior Adhyapak
Mahavidyalaya (2013) 10 SCC 324). However, admittedly in this
case petitioner was to be reinstated only on daily-wage basis when
regularization rules had not come, and therefore, the issue was
adjustment of an employee against availability of work. This
situation had remained fluid and could be crystallized in a valid
rights only upon rules for regularization being framed and brought
into force in the year 2001. Petitioner’s claim for regularization
lingered on only for the casual approach of the concerned officers
who initially deferred the matter in the garb of obtaining guidance
from the Secretary but ultimately rejected the claim without there
being any guidance at all. This, therefore, appears to be an
approach to somehow linger on matter so as to ensure that
petitioner ultimately attained the age of superannuation. The State
being a model employer, this conduct of its officials cannot cannot
be appreciated. However, wages are paid from the fund collected by

the State from tax payers, and therefore, if an employee has not
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discharged his duties as daily-wager, he may be held entitled to
back wages. In the discretion of the Court, petitioner is held entitled
to at-least 75 percent of back-wages in the given facts and
circumstances of the case. In this case petitioner ought to have
been regularized alongwith one Raghvendra Dixit and respondents
have not come to be with detailed statistics as per vacancies
available at that point of time. The denial by giving reasons about
non availability of work and post, the Court, therefore has found this
was not a good approach and conduct of the respondents which is
held to be discriminatory. In the given facts and circumstances,
therefore, I hold the petitioner entitle to regularisation from the date
Raghvendra Dixit was regularized and 75 percent of the salary or
arrears of salary which would have accorded from the date
regularization of Raghvendra Dixit till petitioner would have attained
the age of retirement. Since petitioner has been directed to be
reinstated in 1992, petitioner would also be entitled to payment of
all retirement benefits including benefit of pension, if it was a
pensionable establishment, w.e.f. the date he attained age of

superannuation.

In view of aforesaid, this writ petition deserves to be allowed.
Accordingly, writ petition succeeds and is allowed. The Order dated
17.5.2010, annexure 18 to the writ petition is set aside. Petitioner
shall be regularized ex post facto under Regularization Rules, 2001
giving notional benefits in terms of pay-scale and pay-grade and
accordingly his pension shall be fixed as per old pension scheme as
was in existence in the year 2001. He shall be paid regular pension
from the date of his retirement and arrears in respect thereof within
a period two months from the date of presentation of certified copy
of this order. 75 percent of the wages for the period from 1992 till
petitioner attained age of superannuation as arrears is to to be paid
within the same period of two months from the date of presentation
of certified copy of this order and in the event respondents fail to do

so, petitioner would be entitled for interest over and above
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outstanding dues @ 12 per cent from the the date of expiry period

of two months till actual payment is made.

Order Date :- 10.4.2025

Sanjeev
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